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ATTORNEY  GENERAL
Under provisions set out in the Texas Constitution, the Texas Government Code, Titl  4, §402.042  and
numerous statutes, the attorney general is authorized to write advisory opinions for state and local officials.
These advisory opinions are requested by agencies or officials when they are confronted with unique or
unusually difficult legal questions. The attorney general also determines, under authority of the Texas Op n
Records Act, whether information requested for release from governmental agencies may be held from public
disclosure. Requests for opinions, opinions, and open record decisions are summarized for publication in the
Texas Register. The Attorney General responds to many requests for opinions and open records decisions
with letter opinions. A letter opinion has the same force and effect as a formal Attorney General Opinion, and
represents the opinion of the Attorney General unless and until it is modified or overruled by a subsequent
letter opinion, a formal Attorney General Opinion, or a decision of a court of record. To request copies of
opinions, phone (512) 462-0011. To inquire about pending requests for opinions, phone (512) 463-2110.
General Opinions
DM-#452. Request from the Honorable Kenny Marchant, Chair,
Committee on Financial Institutions, Texas House of Representatives,
P.O. Box 2910, Austin, Texas, 78768-2910, regarding whether
permissible activities of lenders prior to vote on and effective date of
home equity lending amendment to the Texas Constitution (RQ-993).
SUMMARY. A lender may solicit, accept, and process applications
for home equity loans before the constitutional amendment authoriz-
ing such loans becomes effective. However, the notice to borrow-
ers prescribed by the amendment is not effective if given before the
amendment’s effective date.
DM-#453. Request from the Honorable Steven D. Wolens, Chair,
State Affairs Committee, Texas House of Representatives, P.O. Box
2910, Austin, Texas, 78768-2910; The Honorable Senfronia Thomp-
son Chair, Judiciary Committee, Texas House of Representatives,
P.O. Box 2910, Austin, Texas, 78768-2910, regarding whether Har-
ris County must hold a referendum election before imposing certain
taxes authorized by House Bill 92, Act of May 22, 1997, 75th Leg.,
R.S., ch. 551, 1997 Tex. Sess. Law Serv. 1929, 1929 (RQ-1002).
SUMMARY. Harris County is not required to hold an election under
the provisions of House Bill 92, Act of May 22, 1997, 75th Leg., R.S.,
ch. 551, 1997 Tex. Sess. Law Serv. 1929, 1929. The imposition
of hotel occupancy and short- term car rental taxes does not, in the
absence of a second election, contravene the due process clauses
of the federal or state constitutions. Neither does House Bill 92
unconstitutionally discriminate against residents of Harris County on
equal protection grounds. Section 7 of the bill is not a "local or special
law" in contravention of article III, section 56, Texas Constitution.
DM-#454. Request from the Honorable Rodney Ellis, Chair,
Jurisprudence Committee, Texas State Senate, P.O. Box 12068,
Austin, Texas, 78711, regarding Authority of the Houston City
Council with regard to the Houston-Harris County Sports Authority
(RQ-986).
SUMMARY. The Houston City Council does not have either the
formal power of appointment or the right of confirmation of directors
of the Houston-Harris County Sports Authority (the "authority"). The
city council is not empowered to approve change orders for authority
contracts or to place restrictions on lease agreements negotiated by
the authority, nor does it have general oversight responsibilities over
the authority beyond the right to approve the issuance of bonds and
other obligations.
DM-#455. Request from the Honorable Steven D. Wolens, Chair,
State Affairs Committee, Texas House of Representatives, P.O.
Box 2910, Austin, Texas, 78768-2910, regarding whether the City
of Houston may participate in the Harris County-Houston Sports
Authority (RQ-1015).
SUMMARY. The City of Houston is authorized to participate in
the Harris County-Houston Sports Authority (the "authority") created
pursuant to House Bill 92, Act of May 22, 1997, 75th Leg., ch. 551,
1997 Tex. Sess. Law Serv. 1929.
DM-456. Request from the Honorable Michael P. Fleming, Harris
County Attorney, 1001 Preston, Suite 634, Houston, Texas, 77002-
1891, regarding whether a county may amend a tax abatement
agreement entered into pursuant to Tax Code chapter 312 by deleting
land from an existing reinvestment zone and related questions (RQ-
938).
SUMMARY. A county is not authorized to amend a Tax Code
chapter 312 tax abatement agreement by deleting land from an
existing reinvestment zone. A county reinvestment zone under
chapter 312 must be contiguous and maynot consist of only a portion
of a building. The legislature intended to leave the substance of
criteria for tax abatement agreements to the discretion of each county
commissioners court, subject to very general constraints and certain
specific limitations imposed by chapter 312.
TRD-9715587
Letter Opinions
LO-#97-100. Request from he Honorable Carlos Lara, Dimmit
County Auditor, Office of County Auditor, 103 North Fifth Street,
Carrizo Springs, Texas 78834, regarding whether a county attorney
may simultaneously serve on the board of directors of a county
hospital (ID# 39417).
SUMMARY. The county attorney of Dimmit County is prohibited
by article XVI, section 40, Texas Constitution, from simultaneously
serving as a member of the board of managers of Dimmit County
Hospital.
LO–#97-101.Request from the Honorable Alic L. Chapman, Uvalde
County Auditor, Courthouse Building #4, 2nd Floor, Uvalde, Texas
78801, regarding whether a municipal judge may request that a body
be transferred to an approved forensic agency for an autopsy and
related questions (ID# 39567).
SUMMARY. A municipal judge has no authority to require a body
to be transferred to an approved forensic facility for an autopsy or to
order an autopsy.
TRD-9715752
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TEXAS
 ETHICS COMMISSION
The Texas Ethics Commission is authorized by the Government Code, §571.091, to issue advisory
opinions in regard to the following statues: the Government Code, Chapter 302; the Government
Code, Chapter 305; the Government Code, Chapter 572; the Election Code, Title 15; the Penal
Code, Chapter 36; and the Penal Code, Chapter 39.
Requests for copies of the full texas of opinions or questions on particular submissions should be








Texas Ethics Commission Opinion
Filed: November 19, 1997
♦ ♦ ♦
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 PROPOSED RULES
Before an agency may permanently adopt a new or amended section or repeal an existing section,
a proposal detailing the action must be published in the Texas Register at least 30 days before
action is taken. The 30-day time period gives interested persons an opportunity to review and
make oral or written comments on the section. Also, in the case of substantive action, a public
hearing must be granted if requested by at least 25 persons, a governmental subdivision or
agency, or an association having at least 25 members.
Symbology in proposed amendments. New language added to an existing section is indicated
by the text being underlined. [Brackets] and strike-through of text indicates deletion of existing
material within a section.
TITLE 4. AGRICULTURE
Part I. Texas Department of Agriculture
Chapter 3. Boll Weevil Eradication Program
Subchapter E. Creation of Eradication Zones
4 TAC §3.111
The Texas Department of Agriculture (the department) proposes
new §3.111 concerning the creation of a nonstatutory boll weevil
eradication zone The new section is proposed to establish
a new nonstatutory boll weevil eradication zone consisting of
counties now located in a statutory zone created under Chapter
74, Subchapter D. §3.111 proposes, upon the request of the
25-member Permian Basin Boll Weevil Eradication Zone Task
Force, the establishment of the Permian Basin Boll Weevil
Eradication Zone, in accordance with Senate Bill 1814, 75th
Legislature, 1997, § 1.27(d), and the Texas Agriculture Code,
§74.1042.
Katie Dickie Stavinoha, special assistant for producer relations,
has determined that for the first five-year period the section
is in effect there will be no fiscal implications for state or local
government as a result of enforcing or administering the section.
Ms. Stavinoha also has determined that for each year of the first
five years the section is in effect the public benefit anticipated
as a result of enforcing the sections will be the ability to address
cotton growers’ desires to have efficient, responsive eradication
zones to facilitate boll weevil eradication in Texas. There will be
no effect on small businesses. The anticipated economic cost to
persons who will be required to comply with the new sections, as
proposed, is not determinable at this time. If the proposed zone
is established and an assessment approved for the zone, cotton
growers in the zone will be assessed annually to cover costs
of an eradication program in that zone. The costs to individual
growers will depend on voter approval of the proposed zone and
assessment and the amount of the assessment established for
the zone once approved.
Comments on the proposal may be submitted to Katie Dickie
Stavinoha, Special Assistant for Producer Relations, P. O. Box
12847, Austin, Texas 78711, and must be received no later than
30 days from the date of the publication of this proposal in the
Texas Register .
The new section is proposed under the Texas Agriculture Code,
§74.1042, which provides the commissioner of agriculture with
the authority, by rule, to designate an area of the state as
a proposed boll weevil eradication zone; and Senate Bill
1814, 75th Legislature, 1997, §1.27(d), which provides the
commissioner of agriculture with the authority, by rule, to divide
a statutory zone and fairly apportion debt to each portion of the
divided zone.
The codes affected by the proposal are the Texas Agriculture
Code, Chapter 74.
§3.111. Permian Basin Boll Weevil Eradication Zone.
The Permian Basin Boll Weevil Eradication Zone shall consist of
the following area originally included as a part of the Southern High
Plains/Caprock Eradication Zone described at the Texas Agriculture
Code, §74.1021(e): all of Dawson, Ector, Howard and Martin
counties; all of Borden County except all land east of a line 7 miles
west of the Scurry County line that runs from the Garza County line
to the Howard County line; and all of Midland county except for the
southern region located south of a line 15 miles south of Interstate
20 running from the Ector County line east to the Glassock County
line.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Department of Agriculture
Earliest possible date of adoption: January 5, 1998
For further information, please call: (512) 463–7541
♦ ♦ ♦
TITLE 10. COMMUNITY DEVELOP-
MENT
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Part I. Texas Department of Housing and
Community Affairs
Chapter 49. Low Income Tax Credit Rule-1996
10 TAC §§49.1-49.15
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Department of Housing and Community Affairs or in the
Texas Register office, Room 245, James Earl Rudder Building, 1019
Brazos Street, Austin.)
The Texas Department of Housing and Community Affairs (the
Department) proposes the repeal of §§49.1-49.15, concerning
the Low Income Tax Credit Rules. The Sections are proposed
to be repealed in order to enact new sections conforming to
the requirements of new regulations enacted under the Internal
Revenue Code of 1986, §42 as amended, which provides for
credits against federal income taxes for owners of qualified low
income rental housing.
Daisy Stiner, Director of Housing Programs, has determined
that for the first five-year period the repeals are in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering the repeals.
Ms. Stiner also has determined that for each year of the first
five years the repeals are in effect the public benefit anticipated
as a result of enforcing the repeals will be to permit the adoption
of new rules for the allocation of low income housing tax
credit authority within the State of Texas, thereby enhancing
the State’s ability to provide decent, safe and sanitary housing
for Texans through the tax credit program administered by the
Department. There will be no effect on small businesses. There
is no anticipated economic cost to persons who are required to
comply with the repeals as proposed.
The repeals are proposed pursuant to the authority of the Texas
Government Code, Chapter 2306; Acts of the 73rd Legislature,
Regular Senate Bill 45, Chapter 141, effective May 16, 1993;
and Acts of the 73rd Legislature, Senate Bill 1356, Chapter 725,
effective September 1, 1993; and the Internal Revenue Code
of 1986, §42 as amended, which provides the Department with
the authority to adopt rules governing the administration of the
Department and its programs and Executive Order AWR-91-
4 (June 17, 1991), which provides this Department with the
authority to make housing credit allocations in the State of
Texas.




§49.3. State Housing Credit Ceiling.
§49.4. Applications; Environmental Assessments; Market Study;
Reservations; Notifications; Commitments; Extensions, Carryover
Allocations; Agreements and Elections; Extended Commitments.
§49.5. Set Asides, Reservations and Preferences.
§49.6. Threshold Criteria; Evaluation Factors; Selection Criteria;
Final Ranking; Credit Amount; Tax Exempt Bond Financed Projects.
§49.7. Compliance Monitoring.
§49.8. Housing Credit Allocations.
§49.9. Department Records; Certain Required Filings.
§49.10. Department Responsibilities.
§49.11. Program Fees.
§49.12. Manner and Place of Filing Applications.
§49.13. Withdrawals, Amendments, Cancellations.
§49.14. Waiver and Amendment of Rules.
§49.15. Forward Reservations; Binding Commitments.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Department of Housing and Community Affairs
Earliest possible date of adoption: January 5, 1998
For further information, please call: (512) 475-3726
♦ ♦ ♦
Chapter 49. Low Income Tax Credits Rules-1998
10 TAC §§49.1-49.16
The Texas Department of Housing and Community Affairs
proposes new §§ 49.1-49.16, concerning the Low Income
Housing Tax Credit Qualified Allocation Plan and Rules-1998.
The new sections are necessary to provide procedures for the
allocation by the Department of certain low income housing tax
credits available under federal income tax laws to owners of
qualified low income rental housing developments.
Daisy Stiner, Director of Housing Programs, has determined
that for the first five-year period the sections are in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering the rules.
Ms. Stiner also has determined that for each year of the first
five years the sections are in effect, the public benefit anticipated
as a result of enforcing the sections will be the enhancement
of the state’s ability to provide safe and sanitary housing
for Texans through the efficient and coordinated allocation of
federal income tax credit authority available to the state for
administration of state housing agencies. There will be no effect
on small businesses. There is no anticipated economic costs
to persons who are required to comply with the sections as
proposed.
Comments may be submitted to Cherno Njie, Manager, Low
Income Housing Tax Credit Program, Texas Department of
Housing and Community Affairs, 507 Sabine, Suite 400, Austin,
Texas, 78701.
The new sections are proposed under the Texas Government
Code, Chapter 2306; Acts of the 73rd Legislature, Regular
Senate Bill 45, Chapter 141, effective May 16, 1993; and
Acts of the 73rd Legislature, Senate Bill 1356, Chapter 725,
effective September 1, 1993; and the Internal Revenue Code
of 1986, §42 as amended, which provides the Department with
the authority to adopt rules governing the administration of the
Department and its programs and Executive Order AWR-91-
4 (June 17, 1991), which provides this Department with the
authority to make housing credit allocations in the State of
Texas.
The Texas Government Code, Chapter 2306, is affected by
these new sections.
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§49.1. Scope.
The Rules in this chapter apply to the allocation by the Texas De-
partment of Housing and Community Affairs (the Department) of
certain low income housing tax credits authorized by applicable fed-
eral income tax laws. The Internal Revenue Code of 1986, §42,
as amended, provides for credits against federal income taxes for
owners of qualified low income rental housing Projects. That sec-
tion provides for the allocation of the available tax credit amount by
state housing credit agencies. Pursuant to Executive Order AWR-91-
4 (June 17, 1991), the Department was authorized to make housing
credit allocations for the State of Texas. As required by the Inter-
nal Revenue Code, §42(m)(1), the Department developed a Qualified
Allocation Plan (QAP) which is set forth in §49.3 through §49.8
of this title (relating to State Housing Credit Ceiling, Applications;
Environmental Assessments; Market Study; Commitments; Exten-
sions; Carryover Allocations; Agreements and Elections; Extended
Commitments, Set-Asides, Commitments and Preferences, Thresh-
old Criteria; Evaluation Factors; Selection Criteria; Final Ranking;
Credit Amount; Tax Exempt Bond Financed Projects; Compliance
Monitoring, Housing Credit Allocations). Sections in this chapter es-
tablish procedures for applying for and obtaining an allocation of the
low income housing tax credit, along with insuring that the proper
Threshold Criteria, Selection Criteria, priorities and preferences are
followed in making such allocations. It shall be the goal of this De-
partment and the Board, through these provisions, to encourage di-
versity through broad geographic allocation of tax credits within the
state and to promote maximum utilization of the available tax credit
amount. The criteria utilized to realize this goal shall include, but
are not limited to, evaluation of geographic location within the state
of developments applying for tax credits, concentration of tax credit
developments and other affordable housing developments within spe-
cific markets and submarkets, site conditions of the developments,
and a development’s impact on and conformance with the goals and
objectives as stated in the QAP and the Rules. The foregoing shall
be implemented to be consistent with ensuring that the tax credits
are allocated to owners of Projects that will serve the Department’s
public policy objectives and federal requirements to provide housing
to persons and families of very low and low income. It is the policy
of the Department to encourage the use of Historically Underutilized
Businesses (HUBs) in all of the Department’s programs. In response
to this policy, the Department has established a minimum goal of 30%
participation of HUBs in the low income housing tax credit program.
Project Owners are encouraged to achieve these minimum goals.
§49.2. Definitions:
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicatesotherwise.
Ad Hoc Tax Credit Committee-That Committee comprised of mem-
bers of the Board of the Department charged with the direct oversight
of the Low Income Housing Tax Credit Program, also referred to as
the "Committee."
Affiliate-An individual, corporation, partnership, joint venture, limited
liability company, trust, estate, association, cooperative or other
organization or entity of any nature whatsoever that directly, or
indirectly through one or more intermediaries, controls, is controlled
by, or isunder common control with any other Person, and specifically
shall include parents or subsidiaries.
Agreement and Election Statement-A document in which the Project
Owner elects, irrevocably, to fix the applicable credit percentage with
respect to a building or buildings, as that in effect for the month in
which the Department and the Project Owner enter into a binding
agreement as to the housing credit dollar amount to be allocated to
such building or buildings, which Agreement and Election Statement
shall be executed by the Project Owner no later than five days after
the end of the month of execution of the agreement as to housing
credit dollar amount.
Applicable Fraction-The fraction used to determine the Qualified
Basis of the qualified low income building, which is the smaller of
the Unit fraction or the floor space fraction, as defined more fully in
the Code, §42(c)(1).
Applicable Percentage-The percentage used to determine the amount
of the low income housing tax credit, as defined more fully in the
Code, §42(b).
Applicant-Any Person and any Affiliate of such Person, corporation,
a partnership, joint venture, association, or other that submits an
Application to the Department requesting a tax credit allocation
pursuant to the Rules and the QAP. The Applicant is also the Project
Owner unless the Applicant transfers or assigns its interest in the
Project (which assignment can only occur with the consent of the
Department). Each Project Owner, and each of the Project Owner’s
successors in interest, shall be obligated to carry out the commitments
made to the Department by the Applicant.
Application-An Application in the form prescribed by the Depart-
ment, including any required exhibits or other supporting materials,
filed with the Department by a Project Owner requesting a low in-
come housing tax credit allocation.
Application Acceptance Period-That period of time as published in
the Texas Register during which Applications for tax credits may be
submitted to the Department.
Application Round-The period beginning with the start of the
Application Acceptance Period and lasting until such time as all
available credits (as stipulated by the Department) are allocated,
provided that the Application Round not extend beyond the last day
of the calendar year. Applications for Projects which receive at least
50% of their financing from the proceeds of tax exempt bonds may
be submitted at any time during the year.
Application Submission Procedures Manual-That certain manual
produced by the Department which sets forth procedures, forms, and
guidelines for the filing of Applications for low income housing tax
credits, which manual may be amended from time to time by the
Department.
Appraiser-A real estate professional certified or licensed by the Texas
Appraiser Licensing and Certification Board who has satisfied contin-
uing education requirements. Theappraiser must have, at aminimum,
five years appraisal experience, preferably in the geographic area of
the property to be appraised. It is desirable, but not required, that the
appraiser have a professional designation or be an active member of
a professional accredited appraisal institution.
Beneficial Owner-A "Beneficial Owner" means:
(A) Any Person who, directly or indirectly, through any
contract, arrangement, understanding, relationship or otherwise has
or shares;
(i) voting power which includes the power to vote, or
to direct the voting as any other Person or the securities thereof, and/
or
(ii) investment power which includes the power to
dispose, or direct the disposition of, any Person or the securities
thereof.
(B) Any Person who, directly or indirectly, creates or
uses a trust, proxy, power of attorney, pooling arrangement or any
PROPOSED RULES December 5, 1997 22 TexReg 11881
other contract, arrangement or device with the purpose or effect of
divesting such Person of Beneficial Ownership (as defined herein) of
a security or preventing the vesting of such Beneficial Ownership as
part of a plan or scheme to evade inclusion within the definitional
terms contained herein; and
(C) Any Person who has the right to acquire Beneficial
Ownership during the Compliance Period, including but not limited
to any right to acquire any such Beneficial Ownership;
(i) through the exercise of any option warrant or right,
(ii) through the conversion of a security,
(iii) pursuant to the power to revoke a trust, discre-
tionary account or similar arrangement, or
(iv) pursuant to the automatic termination of a trust,
discretionary account, or similar arrangement.
(D) Provided, however, that any Person who acquires
a security or power specified in clauses (i), (ii) or (iii) of this
subparagraph, with the purpose or effect or changing or influencing
the control of any other Person, or in connection with or as
a participant in any transaction having such purpose or effect,
immediately upon such acquisition is deemed to be the Beneficial
Owner of thesecuritieswhich may be acquired through the exerciseor
conversion of such security or power. Any securities not outstanding
which are subject to options, warrants, rights or conversion privileges
as deemed to be outstanding for the purpose of computing the
percentage of outstanding securities of the class owned by such
Person but are not deemed to be outstanding for the purpose of
computing the percentage of the class by any other Person.
Board-The governing Board of Directors of the Department and may
also denote as used in this chapter, the Committee.
Carryover Allocation-An allocation of current year tax credit au-
thority by the Department pursuant to the provisions of the Code,
§42(h)(1)(E) and Treasury Regulations, §1.42-6.
Carryover Allocation Document-A document issued by the Depart-
ment to a Project Owner pursuant to §49.4(k) of this title (relating
to Applications; Environmental Assessments; Market Study; Reserva-
tions; Notification; Commitments; Extensions; Carryover Allocations;
Agreements and Elections; Extended Commitments).
Carryover Allocation Procedures Manual-That certain manual pro-
duced by the Department which sets forth procedures, forms, and
guidelines for the filing of request for Carryover Allocations for low
income housing tax credits, which said manual may be amended from
time to time by the Department.
Code-The Internal Revenue Code of 1986, as amended from time to
time, together with any applicable regulations, rules, rulings, revenue
procedures, information statements or other official pronouncements
issued thereunder by the United States Department of the Treasury
or the Internal Revenue Service relating to the Low Income Housing
Tax Credit Program authorized by the Code, §42, and as may be
amended from time to time.
Commitment Notice-A notice issued by the Department to a Project
Owner pursuant to §49.4(h) of this title (relating to Applications; En-
vironmental Assessments; Market Study; Commitments; Extensions;
Carryover Allocations; Agreements and Elections; Extended Com-
mitments) and also referred to as the "commitment".
Compliance Period-With respect to a building, the period of 15
taxable years, beginning with thefirst taxableyear of theCredit Period
pursuant to the Code, §42(i)(1).
Contractor-One who contracts for the construction, or rehabilitation
of an entire building or Project, rather than a portion of the work.
The Contractor hires subcontractors, such as plumbing contractors,
electrical contractors, etc., coordinates all work, and is responsible for
payment to the said subcontractors. This party may also be referred
to as the "general contractor".
Control-(including the terms "controlling," "controlled by, and/or
"under common control with") the possession, directly or indirectly,
of the power to direct or cause the direction of the management
and policies of any Person, whether through the ownership of voting
securities, by contract or otherwise.
Cost Certification Procedures Manual-That certain manual produced
by the Department which sets forth procedures, forms, and guidelines
for the filing of requests for IRS Forms 8609 for Projects placed in
service under the Low Income Housing Tax Credit Program, which
said manual may be amended from time to time by the Department.
Credit Period-With respect to a building within a Project, the period
of ten taxable years beginning with the taxable year the building
is placed in service or, at the election of the Project Owner, the
succeeding taxable year, as more fully defined in the Code, §42(f)(1).
Declaration of Land Use Restrictive Covenants (LURA)-An agree-
ment between the Department, the Project Owner and all successors
in interest in the Project Owner which encumbers the Project with
respect to provisions stipulated in the Code, §42, §§49.1-49.15 of
this title (relating to Low Income Housing Tax Credit Qualified Al-
location Plan and Rules), and the Texas Government Code, Chapter
2306 as may be amended from time to time. The LURA includes an
Extended Low Income Housing Commitment Agreement.
Department-The Texas Department of Housing and Community
Affairs, a public and official governmental Department of the State of
Texas created and organized under the Texas Department of Housing
and Community Affairs Act, Texas Government Code, Chapter 2306
and Texas Civil Statutes, Article 4413(501) as amended by the 73rd
Legislature, Chapter 725 and 141.
Development Team-All Persons or Affiliates thereof which play(s)
a material role in the development, construction, rehabilitation,
management and/or continuing operation of the subject Property,
which may include any consultant(s) hired by the Applicant for the
purpose of the filing of an Application for low income housing tax
credits with the Department.
Difficult Development Area-Any area which is so designated by the
Secretary of the United States Department of Housing and Urban
Development (HUD) as an area which has high construction, land,
and utility costs relative to area median family income.
Eligible Basis-With respect to a building within a Project, the
building’s Eligible Basis as defined in the Code, §42(d).
Equity Gap-The difference between the total sources of financing for
the Project and the total Project costs that is to be filled with the
proceeds of the credit.
Extended Low Income Housing Commitment Agreement-An agree-
ment between the Department, the project owner and all successors
in interest to the project owner concerning the extended low income
housing use of buildings within the project throughout the extended
use period as provided in the Code, §42(h)(6).
Financial Statement-Document(s) which provides information about
the Applicant’ s economic resources, claims against those resources,
and the interests of owners at specific dates as more fully described
in subparagraphs (A)-(D) of this definition.
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(A) Statement of Financial Position/Balance Sheet - a
listing, as of a particular date, of all assets and claims against those
assets (liabilities). The difference is equity.
(B) Income Statement - a listing that relates to a specific
period of time, presenting an entity’s results of operations.
(C) Statement of Retained Earnings - reports all changes
in retained earnings during the accounting period, reconciles begin-
ning and ending retained earning balances and provides a connecting
link between the income statement and the balance sheet.
(D) Cash Flow Statement - a report listing the changes in
an entity’s cash and cash equivalents, classified by principal sources
and uses, for a given period.
General Projects-Any project which is not a Qualified Nonprofit
Project or is not under consideration in the Rural/Prison set-aside
as such terms are defined by the Department.
General Pool-The pool of credits that have been returned or recovered
from prior years’ allocations or current year’ s Commitment Notices
after the Board has made its initial allocation of the current year’s
available credit ceiling. General pool credits will be used to fund
Applications on the waiting list without regard to set-aside.
Governmental Entity-Includes federal or state agencies, departments,
boards, bureaus, commissions, authorities, and political subdivisions,
special districts and other similar entities.
Historically Underutilized Businesses-Pursuant to Texas Civil
Statutes, Article 601b, §§1.02, 1.03, and 1.04, entitled State
Purchasing and General Services Act which is codified at Chapter
2161, Texas Government Code, entitled Historically Underutilized
Businesses, a business in the form of a corporation, partnership or
joint venture which is at least 51% owned, or a sole proprietorship
which is 100% owned by a person or persons who have been
historically underutilized due to their identification as a member
of a certain group. The following are the groups which will be
considered pursuant to this definition:
(A) African Americans - persons having origins in any
of the Black racial groups of Africa;
(B) Hispanic Americans - persons of Mexican, Puerto
Rican, Cuban, Central or South American, or other Spanish or
Portuguese culture or origin, regardless of race;
(C) Asian-Pacific Americans - persons whose origins
are from Japan, China, Taiwan, Korea, Vietnam, Laos, Cambodia,
Philippines, Samoa, Guam, U.S. Trust Territories of the Pacific and
the Northern Marianas;
(D) Native Americans - persons who are American
Indians, Eskimos, Aleuts, or Native Hawaiians; or
(E) Women - includes all women of any ethnicity.
Homeless Person-An individual or family that lacks a fixed, regular,
and adequate nighttime residence as more fully defined in 24 Code
of Federal Regulations, §841.1, and as may be amended from time
to time.
Housing Credit Agency-A governmental entity charged with the
responsibility of allocating low income housing tax credits pursuant
to the Code, §42. For the proposes of these Rules, the Department
is the sole "Housing Credit Agency" of the State of Texas.
Housing Credit Allocation-An allocation by the Department to a
Project Owner of low income housing tax credit in accordance with
§49.8 of this title (relating to Housing Credit Allocations).
Housing Credit Allocation Amount-With respect to a Project or a
building within a Project, that amount the Department determines to
be necessary for the financial feasibility of the Project and its viability
as a qualified low income housing Project throughout the Compliance
Period and allocates to the Project.
HUD-The United States Department of Housing and Urban Develop-
ment, or its successor.
Intermediary Costs-Costs associated with the sale or use of tax credits
to raise equity capital. Such costs include but are not limited to
syndication and partnership organization costs and fees, filing fees,
broker commissions, related attorney and accounting fees, appraisal,
engineering, environmental site assessment, etc.
IRS-The Internal Revenue Service, or its successor.
Local Tax Exempt Organization-An entity which is described in the
Code, §501(c)(3) or (4), as these cited provisions may be amended
from time to time, and which is registered or qualified to conduct
business in the State of Texas and/or the governmental unit wherein
the Project will be situated.
Person-Means, without limitation, any natural person, corporation,
partnership, limited partnership, joint venture, limited liability com-
pany, trust, estate, association, cooperative, government, political sub-
division, agency or instrumentality or other organization of any nature
whatsoever and shall include any group of Persons acting in concert
toward a common goal.
Persons with Disabilities-A person who:
(A) has a physical, mental or emotional impairment that;
(i) isexpected to beof a long, continued and indefinite
duration,
(ii) substantially impedes his or her ability to live
independently, and
(iii) is of such a nature that the ability could be
improved by more suitable housing conditions, or
(B) has a developmental disability, as defined in section
102(7) of the Developmental Disabilities Assistance and Bill of Rights
Act (42 U.S.C. 6001-6007).
Prison Community-A city or town which is located outside of
a Metropolitan Statistical Area (MSA) or Primary Metropolitan
Statistical Area (PMSA) and was recently awarded a state prison
as set forth in the Reference Manual.
Project-A low income rental housing Property the owner of which
represents that it is or will be a qualified low income housing
Project within the meaning of the Code, §42(g). With regards to
this definition, the "Project" is that Property which is the basis for
the Application for low income housing tax credits. May also be
referred to as the subject "property".
Project Consultant-Any Person (without ownership interest in the
Project) who provides professional services relating to the filing of an
Application, Carryover Allocation Document, and/or cost certification
documents.
Project Owner-Any Person or Affiliate thereof that owns or proposes
to develop the Project or expects to acquire Control of the Project
pursuant to a purchase contract satisfactory to the Department.
Property-The real estate and all improvements thereon which are the
subject of the Application (including all items of personal property
affixed or related thereto), whether currently existing or proposed to
be built thereon in connection with the Application.
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Qualified Allocation Plan-An allocation plan executed by the Gov-
ernor of the State of Texas which sets forth the Threshold Criteria,
Selection Criteria, priorities, preferences, and compliance and moni-
toring as provided in the Code, §42(m)(1) and as further provided in
§49.3 through §49.8 of this title (relating to State Housing Credit Ceil-
ing, Applications; Environmental Assessments; Market Study; Com-
mitments; Extensions; Carryover Allocations; Agreements and Elec-
tions; Extended Commitments, Set-Asides, Commitments and Pref-
erences, Threshold Criteria; Evaluation Factors; Selection Criteria;
Final Ranking; Credit Amount; Tax Exempt Bond Financed Projects;
Compliance Monitoring, Housing Credit Allocations).
Qualified Basis-With respect to a building within a Project, the
building’s EligibleBasis multiplied by the Applicable Fraction, within
the meaning of the Code, §42(c)(1).
Qualified Census Tract-Any census tract which is so designated by
the Secretary of HUD and, for the most recent year for which census
data are available on household income in such tract, in which 50%
or more of the households have an income which is less than 60% of
the area median family income for such year.
Qualified Market Analyst-A real estate appraiser certified or licensed
by the Texas Appraiser or Licensing and Certification Board or a real
estate consultant or other professional currently active in the subject
property’s market area who demonstrates competency, expertise, and
the ability to render a high quality written report. The individual’s
experience and educational background will provide the general basis
for determining competency as a Market Analyst. Such determination
will be at the sole discretion of the Department. The Qualified
Market Analyst must not be related to or Affiliated with the Project
Consultant, or the independent CPA employed for certifying the 10%
test and/or the final Project cost certification.
Qualified Nonprofit Organization-An organization that is described in
the Code, §501(c)(3) or (4), as these cited provisions may be amended
from time to time, that is exempt from federal income taxation under
the Code, §501(a), that is not Affiliated with or Controlled by a for
profit organization, and includes as one of its exempt purposes the
fostering of low income housing within the meaning of the Code,
§42(h)(5)(C).
Qualified Nonprofit Project-A Project in which a Qualified Nonprofit
Organization has Control (directly or through a partnership or wholly-
owned subsidiary) and materially participates (within the meaning of
the Code, §469(h), as may be amended from time to time) in its
development and operation throughout the Compliance Period.
Real Estate Owned (REO) Projects-Any existing residential develop-
ment that is owned or that is being sold by an insured depository
institution in default, or by a receiver or conservator of such an insti-
tution, or is a property owned by HUD, Federal National Mortgage
Association (Fannie Mae), Federal Home Loan Mortgage Corporation
(Freddie Mac), federally chartered bank, savings bank, savings and
loan association, Federal Home Loan Bank or a federally approved
mortgage company or any other federal agency.
Reference Manual-That certain manual, and any amendments thereto,
produced by the Department which sets forth reference material
pertaining to the Low Income Housing Tax Credit Program.
Rehabilitation Expenditure-Amounts incurred in connection with the
rehabilitation which the Project Owner represents to be "Rehabilita-
tion Expenditures" within the meaning of the Code, §42(e)(2).
Residential Development-Any Project that is comprised of at least
one "Unit" as such term is defined in this title.
Rules-The Department’s low income housing tax credit Rules,
§§49.1-49.15 of this title (relating to Low Income Housing Tax Credit
Qualified Allocation Plan and Rules) excluding §49.3 through §49.8
of this title (relating to State Housing Credit Ceiling, Applications;
Environmental Assessments; Market Study; Commitments; Exten-
sions; Carryover Allocations; Agreements and Elections; Extended
Commitments, Set-Asides, Commitments and Preferences, Threshold
Criteria; Evaluation Factors; Selection Criteria; Final Ranking; Credit
Amount; Tax Exempt Bond Financed Projects; Compliance Monitor-
ing, Housing Credit Allocations).
Rural Project-A Project located within an area which:
(A) is situated outside the boundaries of a PMSA or
MSA; or
(B) is situated within the boundaries of a PMSA or MSA
if it has a population of not more than 20,000 and does not share
boundaries with an urbanized area; or
(C) is located in an area that is eligible for funding by
TxRD.
Scattered Site Project-"A group of buildings, (excluding apartments
and townhomes) which would (but for their lack of proximity)
qualify as a Project for purposes of the Code and which are all
rent restricted, owned by the same Project Owner and financed
under a common plan. This shall include all single family detached
housing, duplexes, triplexes and fourplexes, except fourplexes in
clusters of four or more on contiguous property under common
ownership, management and Control. An existing Rural Project
that is federally assisted within the meaning of §42(d)(6)(B) of the
Code and is under common ownership, management and Control
shall not be considered as a Scattered Site Project. For qualifying
Rural Projects, construction activity must be rehabilitation only with
no expansion to the existing development. Rural Projects purchased
from HUD will also qualify as being federally assisted." Any project
comprised of single family detached homes of 35 units or less that
is located within a city or county with a population of not more than
20,000 or 50,000 respectfully, shall not be considered a Scattered
Site Project. Additionally, all the proposed units must be located
on contiguous property under common ownership, management and
control or dispersed within existing residential subdivisions.
Selection Criteria-Criteria used to determine housing priorities of the
State under the Low Income Housing Tax Credit Program.
Small Development-A Project consisting of not more than ten single-
family detached Units or 35 multifamily Units, which is not a part
of, or contiguous to, a larger Project.
Special Housing Project-Any Project developed specifically for Spe-
cial Housing Need Groups, including mental health/mental retardation
Projects, group homes, housing for the homeless, transitional hous-
ing, elderly Projects, congregate care facilities, projects for persons
with HIV/AIDS, or as otherwise defined in the State Consolidated
Plan.
State Housing Credit Ceiling-The limitation imposed by the Code,
§42(h), on the aggregate amount of housing credit allocations that
may be made by the Department during any calendar year, as
determined from time to time by the Department in accordance with
the Code, §42(h)(3).
Sustaining Occupancy-The figure at which occupancy incomeisequal
to all operating expenses and mandatory debt service requirements for
a Project.
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Threshold Criteria-Criteria used to determine the Project’ s qualifica-
tions which are the minimum level of acceptability for consideration
under the Low Income Housing Tax Credit Program.
Total Housing Development Cost-The total of all costs incurred or
to be incurred by the Project Owner in acquiring, constructing, reha-
bilitating and financing a Project, as determined by the Department
based on the information contained in the Project Owner’s Appli-
cation. Such costs include Intermediary Costs, reserves and any
expenses attributable to commercial areas. Projects which include
commercial space must allocate the relative portion of all applicable
expenses to the commercial space and exclude the same from Total
Development Costs. In determining the Equity Gap calculation, the
Department will not deduct from the Project’ s sources of funds the
amount of financing associated with the commercial use, unless such
financing specifically identifies in its terms that it is being provided
for the commercial use.
TxRD-The Texas Department of Rural Development, or its successor.
Unit-Any residential rental unit in a Project consisting of an accom-
modation containing separate and complete physical facilities and
fixtures for living, sleeping, eating, cooking and sanitation. The term
"Unit" includes a single room occupancy housing unit used on a non-
transient basis.
§49.3. State Housing Credit Ceiling.
(a) The Department shall determine the State Housing Credit
Ceiling for each calendar year as provided in the Code, §42(h)(3)(C).
(b) The Department shall publish each such determination
in the Texas Register within 30 days after notification by the Internal
Revenue Service.
(c) The aggregate amount of Housing Credit Allocations
made by the Department during any calendar year shall not exceed
the State Housing Credit Ceiling for such year as provided in the
Code, §42.
§49.4. Applications; Environmental Assessments; Market Study;
Commitments; Extensions; Carryover Allocations; Agreements and
Elections; Extended Commitments.
(a) Any Project Owner requesting a Housing Credit Allo-
cation for a Project must submit an Application to the Department
which Application shall be originally executed by the Project Owner.
This Application shall contain full and complete information as to
each item specified in the Application Submission Procedures Man-
ual, as amended. When any item is marked "not applicable," the
Project Owner shall provide a written explanation why such item
is "not applicable." Failure to provide a detailed written explanation
will result in the Application being deemed incomplete and not ac-
cepted for filing. The Department is also authorized to request the
Project Owner to provide any additional information it deems rele-
vant as clarification to the Application. The Department will require,
as a part of a completed Application, information to be submitted
by the Project Owner which identifies the number of HUBs to be
used in the development and/or continuous operation of the Project,
in a form specified within the Application Submission Procedures
Manual. Further, the Department will require the Project Owner to
supply sufficient documentation which will represent the means by
which these HUBs were or are to be selected. The Project Owner is
also advised that the Department will be requesting information per-
taining to the use of HUBs in the actual development of the Project
at the time of final allocation of tax credits, pursuant to §49.8(c) of
this title (relating to Housing Credit Allocations).
(b) As part of the complete Application the Applicant must
submit the most current Phase I Environmental Assessment of the
subject Property, dated not more than 12 months from the date
of Application to the Department. In the event that a Phase I
Environmental Assessment on the Project is older than 12 months,
the Project Owner may supply the Department with an update
letter from the Person or organization which prepared the initial
assessment; provided, however, that the Department will not accept
any Phase I Environmental Assessment which is more than 24
months old. This environmental assessment should be conducted and
reported in conformity with the standards of the American Society
for Testing and Materials (ASTM) and such other recognized industry
standards as a reasonable person would deem relevant in view of the
Property’s anticipated use for human habitation. The report must
include, but is not limited to, a review of records, interviews with
people knowledgeable about the Property, a certification that the
environmental engineer has conducted an inspection of the Property,
the building(s), and adjoining Properties, as well as any other industry
standards concerning the preparation of this type of environmental
assessment. If the report recommends further studies or establishes
that environmental hazards currently exist on the Property, or are
originating off-site but would nonetheless affect the Property, the
Project Owner must act on such a recommendation or provide
either a plan for the abatement or elimination of the hazard. The
environmental assessment shall be conducted by an environmental or
professional engineer and be prepared at the expense of the Project
Owner. For Projects which have had a Phase II Environmental
Assessment performed and hazards identified, the Project Owner is
required to maintain a copy of said assessment on site available
for review by all persons which either occupy the Property or are
applying for tenancy. Properties financed through the TxRD or
Properties with four Units or fewer will not be required to supply
this information; however, the Project Owners of such Projects are
hereby notified that it is their responsibility to ensure that the Property
is maintained in compliance with all state and federal environmental
hazard requirements. Those Projects which have or are to receive
first lien financing from HUD may submit HUD’s environmental
assessment report, provided that it conforms with the requirements
of this subsection. An environmental report that is not submitted
with the Application will result in the Application being deemed
incomplete and not accepted for filing.
(c) The Market Study required by the Department shall com-
ply with the Uniform Standards of Professional Appraisal Practice
and with paragraphs (1)-(2) of this subsection and other guidelines
provided in the Reference Manual.
(1) A Market Study (prepared by a Qualified Market
Analyst acceptable to the Department who is independent of the
Development Team), which is not dated more than six months prior
to the date of Application, is required as part of the complete
Application. Projects which are comprised of 12 Units or fewer
or whose funds have been obligated by TxRD are not required
to provide the Department with a market study; provided that the
Department may request information with respect to the operating
expenses, proposed new construction or rehabilitation cost or other
information. In the event that a Market Study on a Project is older
than six months, a Project Owner may supply the Department with an
updated Market Study from the entity or organization which prepared
the initial report; provided, however, that the Department will not
accept as having satisfied the condition of this subsection (c) of this
section any Market Study which is more than 12 months old. The
Market Study shall be prepared for the Department at the expense
of the Project Owner and shall include, at a minimum, the required
information. If any of the required information in subparagraghs (A)-
(K) is not obtainable, the Market Analyst shall provide a statement to
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such effect and offer an alternative analysis intended to address the
applicable question.
(A) an evaluation of the existing occupancy rates in
comparable multifamily rental Residential Developments in the same
market and submarket area as the proposed Project with special
emphasis given to available low income rental housing;
(B) Project absorption rates for the three years prior
to the date of the study for Units in comparable multifamily rental
Residential Developments in the same market area as the Project.
Further, provide a projection of the time necessary for the Project to
achieve Sustaining Occupancy;
(C) an evaluation of the current physical condition of
existing rental housing Units in the market area, with special emphasis
given to available low income rental housing;
(D) an evaluation of the need for affordable housing
within the Project market area, which includes an analysis of any
existing federal, state and/or locally subsidized rental housing Units
in the market area;
(E) an evaluation of the appropriateness of the Unit-
mix and size in terms of market demand and low income housing
demographics;
(F) an evaluation of the appropriateness of the location
and total development cost of the Project from a market feasibility
standpoint;
(G) an evaluation of the appropriateness of the antic-
ipated operating costs of the Project for the housing market in which
the Project is located, generally, and specifically for low income hous-
ing;
(H) an evaluation of the appropriateness of the ex-
isting or proposed physical amenities and appliance packages at the
Project for the low income target population;
(I) a summary of qualifications of the individuals who
participated in the development of the Market Study;
(J) a statement from the Qualified Market Analyst
certifying that he/she is not a part of the Development Team, nor Af-
filiated with any member of the Development Team engaged in the
development of the Property; and
(K) such other matters as the Department, in its
discretion, may determine from time to time to be relevant to the
Department’ s evaluation of the need for the Project and the allocation
of the requested Housing Credit Allocation Amount.
(2) a written opinion is required from the Qualified
Market Analyst who prepared the Market Study required under
paragraph (1) of this subsection, stating that:
(A) the projected Total Housing Development Costs
of the proposed Project do or do not appear to be reasonable. The
Qualified Market Analyst must provide theDepartment with sufficient
documentation to support his/her conclusion with regards to the
reasonableness of the projected development costs;
(B) the projected Total Operating Costs of the pro-
posed Project do or do not appear to be reasonable. The Qualified
Market Analyst must provide the Department with sufficient docu-
mentation to support his/her conclusions with regards to the reason-
ableness of the projected operating costs;
(C) the proposed Project, in light of the vacancy and
absorption rates for the applicable market area and/or any applicable
submarket area, is or is not likely to result in an unreasonably high
vacancy rate for comparable Units within the market area and/or
any applicable submarket area (i.e., standard, well maintained Units
within such market area that are reserved for occupancy by low
and very low income tenants). The Qualified Market Analyst must
provide the Department with sufficient documentation to support his/
her conclusion with regard to the effects of the Project’ s development
on the vacancy rates for comparable Units within the market area and/
or any applicable submarket area;
(D) the projected initial rents for the Project are or are
not below the rental range for comparable Projects within the market
area. The Qualified Market Analyst must provide the Department
with sufficient documentation to support his/her conclusion with
respect to the data on comparable rents in the Project’ s market area;
and
(E) Project reserves are or are not adequate to cover
operating shortfalls until the Project achieves Sustaining Occupancy.
The Qualified Market Analyst must provide the Department with
sufficient documentation to support his/her conclusions with regards
to the adequacy of the Project reserves.
(3) All Applicants shall acknowledge by virtue of filing
an Application that the Department shall not be bound by any such
opinion or the Market Study itself, and may substitute its own analysis
and underwriting conclusions for those submitted by the Qualified
Market Analyst.
(d) A Project Owner may file an Application at any time
during the Application Acceptance Period(s), as published from
time to time by the Department in the Texas Register. Applicants
which submit the Application prior to the close of the published
Bonus Period will be notified of threshold deficiencies to allow
for corrective action. Applicants must submit the documentation
required to correct the deficiency within a time period to be
determined by the Department. Only one opportunity to supply the
required documentation will be granted. Applications with corrected
deficiencies will not be eligible for the Selection Criteria points
associated with the bonus period. Applications submitted after the
close of the Bonus Period that show material deficiencies will be
terminated per §49.4(c)(3)(e) of this Qualified Allocation Plan and
the Project Owners will only have the opportunity to re-apply if the
Application Acceptance Period is stil l open.
(e) An Application that does not fulfill the requirements of
this Qualified Allocation Plan and Rules and the current Application
Submission Procedures Manual will be deemed not to have been
timely filed and the Department shall not be deemed to have accepted
the Application. While the Application shall be returned to the
Applicant, failure to return the Application shall not affect its status.
The Department may, at its sole discretion, request supplemental
information from an Applicant to clarify information contained in
previously submitted documentation.
(f) The Department will not recommend an Application for
funding if it includes a member of the Development Team who has
been, or is:
(1) barred, suspended, or terminated from procurement
in a state or federal program or who is listed in the List of Parties
Excluded from Federal Procurement or Nonprocurement Programs,
whether in the hard copy or electronic form;
(2) convicted within the past five years, under indictment
for or is on probation for a state or federal crime involving fraud,
bribery, theft, misrepresentations of material facts, misappropriation
of funds, or other similar criminal offenses;
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(3) subject to enforcement action under state or federal
securities law, or is the subject of an enforcement proceeding with a
state or federal agency or another governmental entity unless any such
action has been concluded and no adverse action or finding (or entry
into a consent order) has been taken with respect to such member; or
(4) active in the ownership or management of any other
low income housing tax credit Property (or any Property pursuant
to an affordable housing program administered by a local, state or
federal entity) that is or was materially out of compliance with the
rules or regulations of the appropriate regulatory authority.
(g) After eligible Applications have been evaluated, ranked
and underwritten in accordance with the QAP and the Rules the
Department shall makeits recommendationsto theCommittee and the
Board at their next meeting for the issuance of Commitment Notices.
(h) The Board’ s decisions shall be based upon its evaluation
of the Project’ s consistency with the criteria and requirements set
forth in the QAP and the Rules. In making a determination to allocate
tax credits, the Department and Board shall be authorized not to rely
solely on the number of points scored by an Applicant. They shall in
addition, be entitled to take into account, as appropriate, such factors
as Project feasibility, underwriting, concentration of low income
Projects within specific markets or submarkets, geographic dispersion
of multifamily housing in any particular market or submarket, as well
as dispersion of the credits on a state-wide basis, site conditions,
the experience of the Development Team, the type of housing being
proposed and/or the Project’ s impact on the Low Income Housing
Tax Credit Program’ s goals and objectives as stated in the QAP and
the Rules and as otherwise provided under this chapter. The Board
shall authorize the Department to allocate credits amoung as many
different enities as practicable without diminishing the quality of the
housing that is built.
(1) If the Board approves the Application, theDepartment
will issue a Commitment Notice to the Project Owner which :
(A) shall confirm that the Board has approved the
Application; and
(B) shall state the Department’s commitment to make
a Housing Credit Allocation to the Project Owner in a specified
amount, subject to the feasibility determination described at §49.8(a)
of this title (relating to Housing Credit Allocations), compliance by
the Project Owner with the remaining requirements of this chapter,
and any other conditions set forth therein by the Department. This
Commitment Notice shall expire on the date specified therein, unless
the commitment has been accepted and the conditions to receipt of
an allocation set forth therein shall have been met.
(C) the Department shall notify, in writing, the mayor
or other equivalent chief executive officer of themunicipality in which
the Property is located informing him/her of the Boards issuance of
a Commitment Notice.
(2) If the Board disapproves or fails to act upon the
Application, theDepartment shall issue to theProject Owner awritten
notice stating the reason(s) for the Board’s disapproval or failure to
act.
(i) A Project Owner may request that the Department extend
the expiration date of a Commitment Notice which has not expired
or the date for the submission of the Carryover Allocation Document
by submitting a written request for such action, accompanied by the
extension fee specified in §49.11 of this title (relating to Program
Fees). The request shall specify the term of the extension requested
and the reason(s) why the Project Owner has been unable to satisfy
the requirements of this chapter prior to the original expiration date.
The Department, in its sole discretion, may consider and grant such
extension requests; provided, however, that in no event shall the
expiration date of a Commitment Notice be extended beyond the
last business day of the applicable calendar year.
(j) A Project Owner must indicate acceptance of the Depart-
ment’s offer of a commitment of tax credit authority by executing
the Commitment Notice and paying the commitment fee specified in
§49.11 of this title (relating to Program Fees) prior to the expiration
date set forth in the notice. Together with or following the Project
Owner’s acceptance of the commitment, the owner may request the
Department to execute an Agreement and Election Statement, in the
form prescribed by theDepartment, for the purpose of fixing the appli-
cable credit percentage for the Project as that for the month in which
the commitment was accepted, as provided in the Code, §42(b)(2).
Upon receipt of a duly dated and executed Agreement and Election
Statement and the accepted Commitment Notice, if the Project Owner
is in compliance with the Rules of this chapter, the Department shall
execute the Agreement and Election Statement and return a copy to
the Project Owner. The Agreement and Election Statement shall be
executed by the Project Owner no later than five days after the end of
the month in which the offer of commitment was accepted. Current
Treasury Regulations, §1.42-8(a)(1)(v), suggest that in order to per-
mit a Project Owner to make an effective election to fix the applicable
credit percentage for a Project, the Commitment Notice must be ex-
ecuted by the Department and the Project Owner in the same month.
The Department will cooperate with a Project Owner, as needed, to
assure that the Commitment Notice can be so executed.
(k) Prior to the expiration of the Commitment Notice a
Project Owner who has been issued a Commitment Notice may
request the Department to execute a Carryover Allocation Document.
The Carryover Allocation must be properly completed, signed,
dated and notarized by the Project Owner and delivered to the
Department along with any and all other documentation prescribed
in the Carryover Allocation Procedures Manual, as amended. The
commitment fee as specified in §49.11 of this title (relating to
Program Fees) must be received by the Department prior to the
processing of any Carryover Allocation Documentation.
(l) If the entire State Housing Credit Ceiling for the appli-
cable calendar year has been, committed or allocated in accordance
with this chapter, the Department shall place all remaining Applica-
tions which have satisfied all Threshold Criteria on a waiting list. All
such waiting list Applications will be weighed one against the other
and a priority list shall be developed by the Department and approved
by the Committee. If at any time prior to the end of the Applica-
tion Round, one or more Commitment Notices expire and a sufficient
amount of the State Housing Credit Ceiling becomes available, the
Department shall issue a Commitment Notice to Applications on the
waiting list in order of priority. In the event that the Department
makes a Commitment Notice or offers a commitment within the last
month of the calendar year, it will require immediate action by the
Applicant to assure that an allocation or Carryover Allocation can be
issued before the end of that same calendar year.
(m) Within 15 business days of the date an Application is
received, the Department shall notify in writing the mayor or other
equivalent chief executive officer of the municipality, if the Project or
a part thereof is located in a municipality; otherwise the Department
shall notify the chief executive officer of the county in which the
Project or a part thereof is located, to advise such individual that the
Project or a part thereof will be located in his/her jurisdiction and
request any comments which such individual may have concerning
such Project. Such comments shall be part of the documents required
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to be reviewed by the Board under this subsection if received by
the Department within 30 days after receipt of such certified mail
notification to said individual; otherwise, if comments are received
by the Department after 30 days, same may be reviewed at the
discretion of the Board under this subsection. If the local municipal
authority expresses opposition to the Project, the Department will
give consideration to the objections raised and will visit the proposed
site or Project within 30 days of notification.
(n) The Department shall give notice of aproposed project to
the state representative and state senator representing the area where
a project would be located. The state representative or senator may
hold a community meeting at which the Department shall provide
appropriate representation.
(o) Prior to the Department’s issuance of the IRS Form
8609 declaring that the Project has been placed in service for
purposes of the Code, §42, Project Owners must date, sign and
acknowledge before a notary public a LURA and send the original to
the Department for execution. The Project Owner shall then record
said LURA, along with any and all exhibits attached thereto, in the
real Property records of the county where the Project is located and
return the original document, duly certified as to recordation by the
appropriate county official, to the Department. If any liens (other
than mechanics’ or materialmen’ s liens) shall have been recorded
against the Project and/or the Property prior to the recording of
the LURA, the Project Owner shall obtain the subordination of
the rights of any such lienholder, or other effective consent, to the
survival of certain obligations contained in the LURA following the
foreclosure of any such lien. Receipt of such certified recorded
original LURA by the Department is required prior to issuance of
IRS Form 8609. A representative of the Department shall physically
inspect the Property for compliance with the Application and the
representatives, warranties, covenants, agreements and undertakings
contained therein before the IRS Form 8609 is issued.
§49.5. Set-Asides, Commitments and Preferences.
(a) At least 10% of the State Housing Credit Ceiling for each
calendar year shall be allocated to Qualified Nonprofit Projects which
meet the requirements of the Code, §42(h)(5). Such organizations
may compete in one of the following set-asides: Non Profit 10%;
Rural Projects/Prison Communities 15%; General Projects 75%;
(b) The Department may redistribute the credits depending
on the level of demand exhibited during the Allocation Round;
provided that no more than 90% of the State’ s Housing Credit
Ceiling for the calendar year may go to Projects which are not
Qualified Nonprofit Projects. The Department will reserve 25% of
the 15% Rural Projects/Prison Communities set-aside for projects
financed through Rural Development (TxRD) (formerly Farmer’s
Home). Should therenot be sufficient qualified applicationssubmitted
for the TxRD set-aside, then the allocations would revert back to
the Rural Projects/Prison Communities set-aside pool. Information
concerning the appropriate set-aside for each Application Round will
be published in the Texas Register. Applicants may submit only one
Application for each site.
(c) No Commitment Notice shall be issued with respect to
any Project, the total development cost of which, as determined by
the Department, or the acquisition, construction or rehabilitation cost
of which exceed the limitations established from time to time by the
Department and the Board as more specifically provided for within
the Reference Manual. The Department will reduce the Applicant’s
estimate of developer’s and/or Contractor fees in instances where
these fees are considered excessive, as more specifically provided for
within the Application Submission Procedures Manual, as amended.
In the instance where the Contractor is an Affiliate of the Project
Owner and both parties are claiming fees, Contractor’ s overhead,
profit, and general requirements, the Department will reduce the total
fees estimated to a level that it deems appropriate. Further, the
Department shall deny or reduce the amount of low income housing
tax credits on any portion of costs which it deems excessive or
unreasonable. The Department also may require bids in support of
the costs proposed by any Applicant.
(d) The Department may, at any time and without additional
administrative process, determine to award credits to projects previ-
ously evaluated and awarded credits if it determines that such previ-
ously awarded credits are or may be invalid and the owner was not
responsible for such invalidity. To the maximum extent feasible, the
Department will use credits carried forward from the prior year or
recovered during the current year to make awards pursuant to sub-
paragraphs (a)-(d) of this section.
§49.6. Threshold Criteria; Evaluation Factors; Selection Criteria;
Final Ranking; Credit Amount; Tax Exempt Bond Financed Projects.
(a) Threshold Criteria. To have an Application considered
for Selection Criteria, a Project Owner must first supply all required
information and demonstrate that the Project meets all of the
requirements of the Threshold Criteria set forth as follows and
as more specifically provided for in the Application Submission
Procedures Manual, as amended. Applications not meeting Threshold
Criteria may be terminated as otherwise provided under this chapter.
No Scattered Site Project will be considered for allocation of tax
credits under this QAP and the Rules, and thus Scattered Site Projects
do not satisfy Threshold Criteria. Project Owners whose Applications
do not meet Threshold Criteria will be so informed in writing. The
following are the Threshold Criteria that are mandatory requirements
at the time of Application submission:
(1) EXHIBIT 101: Label as EXHIBIT 101, the following
documents:
(A) a letter from the design architect specifying the
type of amenities proposed for the development;
(B) original photographs of the signage, existing
buildings, and interior photographs; and
(C) original photographs of the development site and
the surrounding area. Property Owners must provide at least four of
the following amenities:
(i) limited access security fence;
(ii) designated playground and equipment;
(iii) community laundry room/laundry hook-up in
Units;
(iv) furnished community room;
(v) recreation facilities;
(vi) public telephone(s);
(vii) on-site day care, Senior Center, or Community
meals room;
(viii) storage areas; or
(ix) covered parking.
(D) With respect only to Small Developments (35
Units or less) and Special Housing Projects, the Department will
consider requests for waivers of the foregoing amenity requirement.
Any such waiver requests shall be submitted in writing at the time of
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the Application submission, setting forth the reasons for the proposed
waiver.
(E) All Projects must adhere to the Texas Property
Code statute relating to Security Devices and other applicable
requirements for Residential Tenancies.
(2) EXHIBIT 102: Label as EXHIBIT 102(A) or (B),
according to the development type, provide construction costs break-
down associated with the proposed new construction or rehabilitation.
Additionally, all rehabilitation Projects must provide a detailed work
write-up/physical assessment report with estimated cost which is pre-
pared by a registered architect, professional engineer or bonded gen-
eral Contractor detailing the scope of work to be performed through-
out the rehabilitation process.
(3) EXHIBIT 103: There shall exist evidence of
readiness to proceed in the form of at least one of the items under
subparagraphs (A)-(E) of this paragraph:
(A) Label as EXHIBIT 103(A), evidence of site
control through one of the following:
(i) A recorded warranty deed in the name of the
ownership entity, or entities which comprise the Applicant;
(ii) A contract for sale or lease (the minimum term
of the lease must be at least 45 years) in the name of the ownership
entity, or entities which comprise the Applicant which is valid for the
entire period the development is under consideration for tax credits
or at least 90 days, whichever is greater; or
(iii) An exclusive option to purchase in thename of
the ownership entity, or entities which comprise the Applicant which
is valid for the entire period the development is under consideration
for tax credits or at least 90 days, whichever is greater.
(B) Label as EXHIBIT 103(B), evidence of current
and appropriate zoning in the form of a letter from the appropriate
municipal authority. In lieu of such documentation the Applicant
must submit evidence that a rezoning request has been filed with the
appropriate municipal authority as of the date of submission of the
Application. Any commitment of tax credits to the Applicant will
be contingent upon proper rezoning prior to Carryover Allocation.
If zoning is not required, the Applicant must submit a letter from
the local municipal/county authority so stating. If the Property
is currently a non-conforming use as presently zoned, provide the
following:
(i) a detailed narrative of the nature of non-
conformance;
(ii) the applicable destruction threshold;
(iii) owners rights to reconstruct in the event of
damage; and
(iv) penalties of noncompliance.
(C) Label as EXHIBIT 103(C), evidence of the
availability of all necessary utilities/services to the development site.
Exhibits must be in theform of a letter from the appropriate municipal
provider/local service provider, or in the form of the last monthly
bill which must clearly identify the development by name and
address. Necessary utilities are GAS/ELECTRIC; TRASH; WATER,
and SEWER.
(D) Label as EXHIBIT 103(D), evidence of perma-
nent financing in only one of the following forms:
(i) Bona Fide permanent financing in place as
evidenced by a valid and binding loan agreement and a deed(s) of
trust in an amount not less than the projected liens to be placed
upon the Project upon completion of construction in the name of the
ownership entity which identifies the mortgagor as the Applicant or
entities which comprise the general partner;
(ii) Bona Fide commitment or term sheet issued
by a lending institution or mortgage company that is actively
and regularly engaged in the business of lending money which is
addressed to the ownership entity, or entities which comprise the
Applicant and which has been executed and accepted by both parties
(the term of the loan must be for a minimum of 15 years with a 25
year amortization); or
(iii) if the development will be financed through
owner contributions, provide a letter from an independent CPA
verifying the capacity of the Applicant to provide the proposed
financing and that funds are committed solely for such purpose with a
letter from the Applicant’s bank or banks confirming that such funds
have been provided for or deposited in a separate account at said
bank(s).
(E) Label as EXHIBIT 103(E), either:
(i) a copy of the current title policy which shows
that the ownership of the land/Project is vested in the exact name of
the Applicant, or entities which comprise the Applicant; or
(ii) a copy of a current title commitment with the
proposed insured matching exactly the name of the Applicant or
entities which comprise the Applicant and the title of the land/Project
vested in the name of the exact name of the seller as indicated on the
sales contract.
(4) EXHIBIT 104: Label as EXHIBIT 104, evidence
of pre-Application notification by the Applicant to the local chief
executive officer(s) (i.e., mayor and county judge), state senator, and
state representative of the locality of the development. The pre-
Application notification will consist of a letter which at least includes
the text described in Exhibit 113. Evidence of such notification shall
be a copy of the letter sent to the official and proof of delivery in the
form of acertified mail receipt, overnight mail receipt, or confirmation
letter from said official. Proof of notification should not be older
than one month from the date that the Application is submitted to the
Department.
(5) EXHIBIT 105: Using Exhibit 105 in the Application
Submission Manual, provide a current financial statement for each
Applicant (as defined in the QAP). Statement must not be more than
12 months old. If submitting partnership and corporate financials
in addition to the individual statements; the Audited Financial
Statements must not be older than 12 months and the Certified
Statements must not be older than 90 days.
(6) EXHIBIT 106: must be the original copy of the
completed and executed Previous Participation and Background
Certification Form (EXHIBIT 106) which is provided as part of
the Application Submission Procedures Manual. This form must
be completed with respect to the ownership entity, general partner,
general contractor and their principals.
(7) EXHIBIT 107: Label as EXHIBIT 107, a current
rent roll for occupied Projects undergoing rehabilitation. The rent
roll must disclose terms and rate of the lease, "street" rents, Unit
mix, tenant names or vacancy, dates of first occupancy and expiration
of lease. Vacant and proposed new construction Projects will, of
course, be exempt from this requirement.
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(8) EXHIBIT 108: Label as EXHIBIT 108, for rehabil-
itation developments, historical monthly operating statements of the
subject development to date for the past three full calendar years and
for the current year to date as of the end of the month occurring not
more than 45 days prior to the date of initial Application, or since
the date of acquisition of the development and for new construction,
submit 15-year proforma estimates of operating expenses and all sup-
porting documentation to support projections. Rehabilitation Projects
must also submit a 15-year proforma of operating expenses with ap-
propriate supporting documentation.
(9) EXHIBIT 109: Label as EXHIBIT 109 on the cover
page only, a Market Study addressing all items listed in §49.4(c)
of this title (relating to Applications; Environmental Assessments;
Market Study; Commitments; Extensions; Carryover Allocations;
Agreements and Elections; Extended Commitments) and/or required
by the Reference Manual.
(10) EXHIBIT 110: Label as EXHIBIT 110 on the cover
page only, a Phase I Environmental Study prepared in accordance
with §49.4(c) of this title (relating to Applications; Environmental
Assessments; Market Study; Commitments; Extensions; Carryover
Allocations; Agreements and Elections; Extended Commitments).
(11) EXHIBIT 111: Label as EXHIBIT 111, for Appli-
cants seeking credits from the Non Profit Set-Aside, documentation
that the Applicant is a Qualified Nonprofit Organization pursuant to
the Code, §42(h)(5)(C), as evidenced by:
(A) an IRS determination letter which states that the
Qualified Non Profit Organization is a 501(c)(3) or (4) entity,
(B) if the project involves a joint-venture between a
Qualified Non Profit Organization and a for profit, an agreement
which shows that the nonprofit Controls the Project (directly or
indirectly) and will materially participate (within the meaning of
the Code §469(h) in the development and operation of the Project
throughout the Compliance Period, and
(C) a current list of all directors and officers of the
nonprofit organization, along with information pertaining to their
primary occupations and disclosing any relationship; as an Affiliate or
otherwise, with other members of the Applicant and/or any members
or Affiliate of the Development Team, including any market analyst,
CPA, appraiser, or other professional performing any services with
respect to the Project and/or the subject Property.
(D) a copy of the Articles of Incorporation which
specifically states the fostering of affordable housing is one of the
entities exempt purposes.
(12) EXHIBIT 112: Label as EXHIBIT 112, if applying
for acquisition credits or if the Applicant is affiliated with the seller
an appraisal of the Property apportioning the value of the land and
the improvements where applicable, a valuation report from the local
tax appraisal district and a bona fide valid contract verifying the
acquisition cost which clearly identifies the selling Persons or entities,
and details any relationship with the Applicant or any Affiliation with
the Development Team, any Qualified Market Analyst and any other
professional or consultant performing services with respect to the
Project.
(13) EXHIBIT 113: Label as EXHIBIT 113, a copy of
the public notice published in a widely circulated newspaper in the
area in which the proposed development will be located. Such notice
must run at least twice within a two week period, except on holidays,
prior to the submission of the Application to the Department. The
notice must be prepared in accordance with the guidelines established
in the Application Submission Procedures Manual.
(b) Evaluation Factors. The Department will consider
Applications for a housing credit allocation using the evaluation and
point system described herein and in the Application Submission
Procedures Manual:
(1) Applications will be initially evaluated against the
Threshold Criteria as they are accepted for filing in the Department
during any Application Acceptance Period. Applications not meet-
ing the Threshold Criteria may be terminated and may, at the De-
partment’s discretion, be returned to the Applicant without further
review. The Department shall not be responsible for the Applicant’s
failure to meet the Threshold Criteria, and any oversight or failure
of the Department’ s staff to notify the Applicant of such inability
to satisfy the Threshold Criteria shall not confer upon the Applicant
any rights to which it would not otherwise be entitled. All Applicants
may withdraw and subsequently refile an Application, as well as file
a new Application before the filing deadline.
(2) Applications will then be ranked according to the
points scored under the Selection Criteria in accordance with the
Rules and the Application Submission Procedures Manual. Applica-
tions not scored by the Department’s staff shall be deemed to have
the points allocated through self-scoring by the Applicants until ac-
tually scored. This shall apply only for ranking purposes.
(3) In addition to the number of points scored, the deci-
sion to underwrite a Project shall be subject to considerations con-
tained in §49.4(h) of this title (relating to Applications; Environ-
mental Assessments; Market Study; Commitments; Extensions; Car-
ryover Allocations; Agreements and Elections; Extended Commit-
ments). The Department, the Committee, and the Board shall eval-
uate an Application on the basis of additional factors beyond scor-
ing criteria such as underwriting analysis, geographic dispersion of
multi-family housing as well as tax credit allocation, site conditions,
impact on the Low Income Housing Tax Credit Program’ s goals and
objectives as stated in the QAP and the Rules, and as otherwise pro-
vided under this chapter. If such evaluation warrants, the Application
will be forwarded to the Committee and to the Board for approval.
In making its recommendation to the Board, the Department shall
enumerate the reason(s) for the Project’ s selection, including all dis-
cretionary factors used in making its determination. The Department
may have an outside third party perform the underwriting evaluation
to the extent it determines appropriate. The expense of any third
party underwriting evaluation shall be paid by the Applicant prior to
the commencement of the aforementioned evaluation.
(4) Applications which have not received a Commitment
Notice at the end of the Application Round may be placed on a
waiting list to be established by the Department and approved by
the Committee and the Board. At the end of each calendar year, all
Applications which have not received a Commitment Notice shall be
deemed terminated, unless the Department shall determine to retain or
act upon such Applications as provided hereinafter at §49.15 (relating
to Forward Reservations; Binding Commitments). TheApplicant may
re-apply to the Department during the next Application Acceptance
Period.
(c) Selection Criteria. Pursuant to subsection (b)(1)(4) of
this section, Applications receiving the highest number of points
in each set aside category, in each Application Acceptance Period,
if a sufficient amount of the State Housing Credit Ceiling is
available, will be eligible for an evaluation by an Underwriter subject
to §49.4(h) of this title (relating to Applications; Environmental
Assessments; Market Study; Commitments; Extensions; Carryover
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Allocations; Agreements and Elections; Extended Commitments). All
Applications will be ranked according to the Selection Criteria listed
in paragraphs (1)-(9) of this subsection. If no additional set-aside
credits are available, the Application shall be scored and evaluated
in the General Pool using the criteria to which such General Pool
Applications are subject, without special set-aside scoring points
being considered.
(1) DEVELOPMENT LOCATION
(A) EXHIBIT 201: Label as EXHIBIT 201, a copy
of the census map (may be obtained from HUD or the local planning
department) if the subject Property is located within a Qualified
Census Tract (QCT) as defined by the Secretary of HUD and
qualifies for the 30% increase in Eligible Basis, pursuant to the Code,
§42(d)(5)(C). The census map must clearly identify the proposed
development to be located within a QCT. Census tract numbers must
be clearly marked on the map, and must be identical to the QCT
number stated in the Department’s Reference Manual. Applicants
for Projects in a Difficult Development Area or a Targeted Texas
County must indicate this designation in the space provided in the
Application Submission Procedures Manual. (5 points) OR
(B) EXHIBIT 202: Label as EXHIBIT 202, evidence
that the proposed development is located within a city-sponsored
neighborhood preservation/redevelopment area or a designated state
or federal empowerment/enterprise zone. Such evidence must be in
the form of a letter and a map from a city/county official verifying
the proposed development to be located within a preservation/
redevelopment area or empowerment/enterprise zone. In order to
qualify for these points, an Applicant whose Project is located within
a city-sponsored redevelopment area must submit a certified copy of
the appropriate resolution or documentation from the mayor, local
city council, county judge, county commissioners court in support of
the Project which documents that the designated area was:
(i) created by the local city council/county com-
mission;
(ii) targets a specific geographic area; and
(iii) offers tangible and significant area-specific in-
centives or benefit over and above those normally provided by the
city or county. Public Improvement Districts (PIDs), Tax Increment
Financing Zones (TIFs), or similar districts organized under the Texas
Local Government Code are prime examples of such redevelopment
efforts. (5 points)
(2) HOUSING NEEDS CHARACTERISTICS
(A) The proposed development is located in a county
in which 10% or more of the households are below the poverty
level as set forth in the Department’ s "County Data Elements Guide"
incorporated into the Reference Manual. Utilize the percentages in
clauses (i)-(iv) of this subparagraph to assess the appropriate score.
(i) 10% to 20% of households are below the
poverty level (3 points)
(ii) 21% to 31% of households are below the
poverty level (5 points)
(iii) 32% to 42% of households are below the
poverty level (7 points)
(iv) 42% + of households are below the poverty
level (9 points)
(B) The proposed development is located in a county
in which 20% or more of the rental units have a cost burden as
set forth in the County Data Elements guide. Utilize the following
percentages to assess the appropriate score:
(i) 20% to 30% of rental units have a cost burden
(4 points)
(ii) 31% to 41% of rental units have a cost burden
(6 points)
(iii) 42% + of rental units have a cost burden (8
points)
(3) PROJECT CHARACTERISTICS
(A) EXHIBIT 203: Label as Exhibit 203, evidence
that the proposed development to be purchased qualifies as a federally
assisted building within the meaning of the Code, §42(d)(6)(B), and is
in danger of having themortgage assigned to HUD, TxRD, or creating
a claim on a federal mortgage insurance fund. Such evidence must
be a letter from the institution to which the development is in danger
of being assigned. (5 points)
(B) EXHIBIT 204: Label as EXHIBIT 204, evidence
that the proposed development is a low income building with mort-
gage prepayment eligibility as provided for in the Code, §42(d)(6)(C).
Such evidence must be a copy of the HUD regulatory agreement
which evidences the prepayment clause. (5 points)
(C) EXHIBIT 205: Label as EXHIBIT 205, evidence
that the Applicant is purchasing(ed) a Property (no earlier than 1995)
owned by HUD, an insured depository institution in default, or a
receiver or conservator of such an institution, or is an REO Property.
Such evidence must be in the form of a binding contract to purchase
from such federal or other entity as described in subparagraph (A)-
(C) of this paragraph, closing statements, or recorded warranty deed.
(5 points)
(D) The proposed development’s composition offers a
Unit mix which is conducive to housing large families. To qualify for
these points, these Units must have at least 1000 square feet of living
space for three bedrooms or 1200 square feet for four bedrooms.
Five points will be awarded for the first 15% of the Units in the
development that are three bedrooms or larger. An additional point
will be awarded in 5% increments for every 5%, up to 30% of Units
which are three bedrooms or larger, up to a maximum of three points.
In computing qualified Units for this selection item where the Unit
Project is a mixed-income development, only tax credit Units should
be included.
(i) 15% of the Units in the development are three
or four bedrooms. (5 points)
(ii) An additional point will be awarded for every
5% of Units that are three or four bedrooms up to a maximum of
three points. (3 points)
(E) EXHIBIT 206: Label as Exhibit 206A, for new
Construction, a letter from the architect which certifies that at least
four of the following energy saving devices will be utilized in the
construction of each tax credit Unit. The devices selected must
be certified as included in each tax credit Unit of the Project upon
placement in service.
(i) Ceiling Fans
(ii) Insulation which exceeds code for walls and
ceilings
(iii) Solar Screens
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(iv) Gas heating system with a minimum 80% flue
efficiency
(v) Energy efficient air conditioning system with a
10 SEER or above
(vi) Dual pane insulating windows
(vii) Evaporative cooling system
(F) To qualify for these points at least four of the
seven items listed in subparagraph (E) must be selected. (3 Points)
(G) Label as Exhibit 206B for rehabilitation, an
energy audit of 10% of the tax credit Units and common areas,
conducted by a local util ity servicer or a registered architect. Upon
placement in service, another audit will be required of the same Units
to certify that the design features and/or construction components
installed in each tax credit Unit exceeds local/regional building code
with respect to energy efficiency. In the event that an energy
audit is unobtainable because the Units are currently vacant and
uninhabitable, a certification from a registered architect will suffice.
(3 points)
(H) The proposed development provides low density
housing of less than 16 Units per acre or as follows:
(i) 16 Units or less per acre (6 points)
(ii) 17 to 20 Units per acre (4 points)
(I) Thesubject Project isan existing Residential
Development without maximum rent limitations or set-asides for
affordable housing seeking rehabilitation credits. (8 points)
(J) The subject Project is a mixed-income develop-
ment comprised of both market rate Units and qualified tax credit
Units.
(i) Project’ s Applicable Fraction is no greater than
75%. (6 points)
(ii) Project’ s Applicable Fraction is no greater than
60%. (10 points)
(K) EXHIBIT 207: Label as EXHIBIT 207, evidence
that the proposed historic residential development has received an his-
toric property designation by a federal, state or local governmental
entity. Such evidence must be in the form of a letter from the desig-
nating entity identifying the development by name and address and
stating that the project is:
(i) listed in the National Register of Historic Places
under the U.S. Department of the Interior in accordance with the
National Historic Preservation Act of 1966;
(ii) located in a registered historic district and
certified by the U.S. Department of the Interior as being of historic
significance to that district;
(iii) identified in a city, county, or state historic
preservation list; or
(iv) designated as a state landmark. (6 points)
(L) Property Owner will set-aside Units for house-
holds with incomes at 50% or less of Area Median Family Income
(AMFI) for occupancy of the tax credit Units (TCU’ s) in the develop-
ment. The rents for these Units must not be higher than the allowable
tax credit rents at the 50% AMFI level. Utilize the percentages below
to assess the appropriate score:
(i) Four points will be awarded for the first 10%
of the Units in the development that are set-aside for tenants with
incomes at 50% or less of AMFI. (4 points)
(ii) An additional point will be awarded for every
5% of additional Units set-aside for tenants with incomes at 50% or
less of AMFI up to a maximum of four points. (4 points)
(M) Proposed development is comprised of fourplexes
in clusters of four or more on contiguous property under common
ownership, management and Control or townhome developments of
at least 16 Units. To qualify for these points the development must
have a density of no more than 16 Units per acre. (5 points)
(N) EXHIBIT 208: Label as EXHIBIT 208, for re-
habilitation evidence that a majority of the development’s residential
Units, as of the end of the Application Acceptance Period, are vacant
and uninhabitable. Such evidence must be in the form of a letter
and report from the local municipal authority citing substantial code
violations. To qualify for these points, the Applicant or its Affiliates
must not have owned a significant interest in, or have had Control
of the Project during the period in which such Units were rendered
uninhabitable. (4 points)
(O) EXHIBIT 209: Label as EXHIBIT 209, evidence
from the local municipal authority stating that the proposed develop-
ment fulfills a need for additional affordable rental housing as evi-
denced in a local Consolidated Plan, State Low Income Housing Plan,
Comprehensive Plan or other planning document and is supported by
the local municipal authority. (5 points)
(P) The Project is a Small Development. A Small
Development is defined as a Project consisting of not more than 35
multifamily Units, which is not a part of, or contiguous to, a larger
Project. A Project may not receive points for this characteristic if it
would otherwise qualify as a Rural Project. (5 points) (Intentionally
Left Blank)
(4) SPONSOR CHARACTERISTICS
(A) EXHIBIT 210: Label as EXHIBIT 210, evidence
that the ownership entity, general partner, general contractor or its
principals have a record of successfully constructing or developing
residential units or comparable commercial property (i.e., dormitory
and hotel/motel). Evidence must be in the form of the AIA Document
A111 - Standard Form of Agreement Between Owner & Contractor,
the AIA Document G704 - Certificate of Substantial Completion, IRS
Form 8609, HUD Form 9822, Development Agreements, Partnership
Agreements, or other appropriate documentation verifying that the
ownership entity, general partner, general contractor or their principals
have the required experience. (Note: A general contractor hired by an
applicant or an applicant, if the applicant serves as general contractor,
must demonstrate a history of constructing similar types of housing
without the use of federal tax credits.) The evidence must clearly
indicate:
(i) that the project has been completed (i.e. Devel-
opment Agreements, Partnership Agreements, etc. must be accom-
panied by certificates of completion.);
(ii) that the names on the forms and agreements tie
back to the ownership entity, general partner, general contractor and
their respective principals as listed in the Application;
(iii) the number of units completed or substantially
completed.
(iv) the term "successfully" is defined as acting in
a capacity as the general contractor or developer of;
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(v) at least 100 multifamily residential units or
comparable commercial property;
(vi) at least 35 multifamily residential units or
comparable commercial property if the project applying for credits is
a Rural Project; or
(vii) Property Owners in noncompliance with
HUD, TxRD, HOME, or LIHTC, but which are not barred from
having an Application recommended by §49.4(f), or which have had
a continuing pattern of defaults and foreclosures are ineligible to
claim the points for this item. (10 points)
(B) EXHIBIT 211: Label as EXHIBIT 211, evidence
that the HUB has been certified by the General Services Commission
and is the Project Owner or Controls the Project Owner. With
respect to the filing of an Application and the development, operation
and ownership of a Project, the historically underutilized person
or persons whose ownership interests comprise a majority of a
corporation, partnership, joint venture or other business entity, must
maintain this majority and must demonstrate regular, continuous, and
substantial participation in the operation and management activities
of the entity. Likewise, with regard to a sole proprietorship, the
individual who comprises the sole proprietorship must demonstrate
regular, continuous, and substantial participation in the development,
operation and ownership of the Project. The Department shall require
evidence of regular, continuous and substantial participation and
this evidence shall include, but not limited to, the agreement to
personally guarantee the interim construction loan secured (and all
other guarantees to the equity investor) relative to the development of
a Project by the person or persons upon whose purported ownership
interest(s) and participation form the basis for which the designation
of a HUB is being claimed. Any such guarantee wherein an Affiliate,
partner and or Beneficial Owner of the guarantor agrees to indemnify,
in whole or in part, the guarantor from the liability arising from the
guarantee, shall not constitute said evidence. The Department shall,
during and after the Application Round, monitor those individuals
upon whose purported ownership interest(s) and participation form
the basis for which the designation of HUB is being claimed and may
require the submission of any additional documentation as required
to verify said evidence. To qualify for these points, in addition to the
certification from the General Services Commission, the historically
underutilized person or persons whose ownership interest(s) form the
basis of the HUB designation must provide the necessary loan and
syndication guarantees to develop the Project. The Department’ s goal
is to have substantive participation by those individuals upon whose
purported ownership interest(s) and participation form the basis for
which the designation as a HUB is claimed. A determination by the
Department that there has been a material misrepresentation as to
such participation or that insufficient evidence has been provided to
substantiate such participation will be final and points awarded for
HUB participation will be withdrawn accordingly. (5 points)
(5) PARTICIPATION OF LOCAL TAX EXEMPT OR-
GANIZATIONS. EXHIBIT 212: Label as EXHIBIT 212, evidence
that the Property owner has an executed agreement with a Local Tax
Exempt Organization for the provision of special supportive services
that would not otherwise be available to the tenants. The supportive
services will be evaluated based upon the following:
(A) the duration of the service agreement,
(B) theaccessibility and appropriateness of the service
to the tenants,
(C) the experience of the service provider, and
(D) the importance of the service in enhancing the
tenants standard of living. The supportive service will be included in
the LURA. (Up to 5 points)
(6) TENANT POPULATIONS WITH SPECIAL HOUS-
ING NEEDS.
(A) This criterion applies to elderly Projects which
must provide significant facilities and services specifically designed
to meet the physical and social needs of the residents. Significant ser-
vices may include congregate dining facilities, social and recreation
programs, continuing education, welfare information and counseling,
referral services, transportation and recreation. Other attributes of
such Projects include providing hand rails along steps and interior
hallways, grab bars in bathrooms, routes that allow for barrier-free
lever type doorknobs and single lever faucets, as well as elevators for
Projects of over two stories. Elderly Projects must not contain any
Units with three or more bedrooms. Such a Project must conform to
the Federal Fair Housing Act and must be a Project which:
(i) in which all Units (excluding those occupied by
an employee or owner) are constructed for, and occupied by at least
one Person who is 60 years of age or older; and
(ii) which adheresto policiesand procedureswhich
demonstrate a firm commitment by the owner and manager to provide
housing for Persons 60 years of age or older. (10 points)
(B) EXHIBIT 213: Label as EXHIBIT 213, evidence
verifying that the subject development provides Units specifically
equipped for persons with physical or mental disabilities. Such
evidence must be in the form of a certification from an accredited
architect stating the number of Units which are/will be designed
to meet American National Standards for buildings and facilities
providing accessibility and usability for Persons with Disabilities
(ANSI A117.1 - 1992 or successor) and will conform to the Fair
Housing Act. "Equipped" means that features that make the Units
fully usable to such persons are installed in the Units at the time of
construction or provisions have been included in construction for easy
modification to meet the ANSI A117.1 standards. The Department
will require a minimum of two years during which set-aside units
must either be occupied by tenants who are physically or mentally
disabled or held vacant while being marketed to such tenants. If
after this two year period, the Project Owner is unable to locate
qualified Persons with disabilities following a good-faith effort, the
units may be rented to tenants without disabilities, provided that the
next available unit (from among those set-aside for Persons with
disabilities) shall first be made available to Persons with disabilities.
To comply with this provision all Project Owners must maintain
a waiting list of qualified tenants with disabilities throughout the
Compliance Period. When such Units become available, Project
Owners must contact persons on the waiting list and/or provide notice
to local service providers that such Units are available.
(i) 6% to 10% of Units are set-aside for persons
with physical or mental disabilities. (4 points)
(ii) 11% to 15% of Units are set-aside for persons
with physical/mental disabilities. (6 points)
(iii) 16% + of Units are set-aside for persons with
physical/mental disabilities. (8 points)
(C) EXHIBIT 214: Label as EXHIBIT 214, evidence
that the Project is designed solely for transitional housing for
homeless persons on a non-transient basis, with supportive services
designed to assist tenants in locating and retaining permanent housing.
Such evidence must include a detailed narrative describing the
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type of proposed housing; a referral agreement with an established
organization which providesservices to thehomeless; and amarketing
plan designed to attract qualified tenants and housing providers, as
well as a list of supportive services. (15 points)
(7) PUBLIC HOUSING WAITING LISTS. EXHIBIT
215: Label as EXHIBIT 215, evidence that the Property owner has
committed in writing to the local public housing authority (PHA),
the availability of Units which also states that the Property owner
agreesto consider aspotential tenants, thosehouseholdson the PHA’s
waiting list. Property owner’ s letter to the PHA must be accompanied
by a marketing plan outlining how these Units will be marketed to
individuals on the waiting list. If no PHA is within the locality of
the development PHA, the Property owner must utilize the nearest
authority or office responsible for administering Section 8 programs.
Such evidence must include a copy of the Property owner’s letter to
the local PHA; a copy of the marketing plan submitted with letter
to the local PHA; verification of receipt by the PHA in the form of
certified return receipt or overnight mail receipt; and a letter received
from an appropriate municipal authority, or local PHA stating the
need for additional affordable housing Units within its jurisdiction.
(3 points)
(8) SUBSTANTIAL READINESS TO PROCEED. EX-
HIBIT 216: Label as EXHIBIT 216, evidence of substantial readi-
ness to proceed. Such evidence must be in the form of an enforceable
construction financing commitment from a regulated financial institu-
tion that is actively and regularly engaged in the business of lending
money. Such a commitment must be a written approval of a loan or
grant (i.e., preliminary approval by the lender’s loan committee) and
be subject only to conditions fully under the control of the Applicant
to satisfy (excluding the allocation of tax credits). (4 Points)
(9) BONUS POINTS
(A) EXHIBIT 217: Label as Exhibit 217, evidence
that Sponsor agrees to provide a right of first refusal to purchase
the Project upon or following the end of the Compliance Period for
the minimum purchase price provided in, and in accordance with
the requirements of, § 42(i)(7) of the Code (the "Minimum Purchase
Price"), to (a) a Qualified Nonprofit Organization, (b) the Department,
and (c) an individual tenant with respect to a single family building or
a tenant cooperative and/or a resident management corporation in the
Project or other association of tenants in the Project with respect to
multifamily developments (together, including the tenants of a single
family building, a "Tenant Organization"). Sponsor may qualify for
this bonus by agreeing that the LURA with respect to the Project
will, in substance, contain the following terms:
(i) Upon the earlier to occur of:
(I) the Sponsor’s determination to sell the
Project, or
(II) the Sponsor’s request to the Department,
pursuant to §42 (h)(6)(I) of the Code, to find a buyer who will
purchase the Project pursuant to a "qualified contract" within the
meaning of § 42 (h)(6)(F) of the Code, the Sponsor shall provide
a notice of intent to sell the Project ("Notice of Intent") to the
Department and to such other parties as the Department may direct
at that time. If the Sponsor determines that it will sell the Project at
the end of the Compliance Period, the Notice of Intent shall be given
no later than two years prior to expiration of the Compliance Period.
(ii) During the two years following the giving of
Notice of Intent, the Sponsor may enter into an agreement to sell
the Project only in accordance with a right of first refusal for sale at
the Minimum Purchase Price with parties in the following order of
priority:
(I) during the first six-month period after the
Notice of Intent, only with a Qualified Nonprofit Organization that is
also a community housing development organization, as defined for
purposes of the federal HOME Investment Partnerships Program at
24 C.F.R. § 92.1 (a "CHDO") and is approved by the Department;
(II) during the second six-month period after
the Notice of Intent, only with a Qualified Nonprofit Organization or
a Tenant Organization; and during the second year after the Notice
of Intent, only with the Department or with a Qualified Nonprofit
Organization approved by the Department or a Tenant Organization
approved by the Department.
(iii) After the later to occur of (I) the end of the
Compliance Period or (II) two years from delivery of a Notice of
Intent, the Sponsor may sell the Project without regard to any right
of first refusal established by the LURA if: (x) no offer to purchase
the Project at or above the Minimum Purchase Price has been made
by a Qualified Nonprofit Organization, a Tenant Organization or the
Department, or (y) a period of 120 days has expired from the date of
acceptance of such offer without the sale having occurred, provided
that the failure to close within such 120-day period shall not have
been caused by the Sponsor or matters related to the title for the
Project.
(iv) At any time prior to the giving of the Notice
of Intent, the Sponsor may enter into an agreement with one
or more specific Qualified Nonprofit Organizations and/or Tenant
Organizations to provide a right of first refusal to purchase the Project
for the Minimum Purchase Price, but any such agreement shall only
permit purchase of the Project by such organization in accordance
with and subject to the priorities set forth in paragraph (ii) above.
(v) The Department shall, at the request of the
Sponsor, identify in the LURA a Qualified Nonprofit Organization or
Tenant Organization which shall hold a limited priority in exercising a
right of first refusal to purchase the Project at the Minimum Purchase
Price, in accordance with and subject to the priorities set forth in
paragraph (ii) above.
(B) Application is received within the first ten work-
ing days of the Application Acceptance Period. (2 points)
(d) Final Ranking. The Department will evaluate Projects
according to the strength of the Project in meeting the Threshold
and Selection Criteria. In the event that two or more Applications
receive the same number of points in any given set-aside category,
the Department in addition to factors outlined in §49.4(h) of this title
(relating to Applications; Environmental Assessments; Market Study;
Commitments; Extensions; Carryover Allocations; Agreements and
Elections; Extended Commitments) will util ize the following factors
in the order presented in paragraphs (1)-(7) of this subsection in
making a determination as to which Project will receive a preference
in consideration for a tax credit commitment:
(1) which demonstrates the highest substantial readiness
to proceed as evidenced by the Selection Criteria, more specifically
provided for in subsection (c)(8) of this section;
(2) which provide for the most efficient usage of the low
income housing tax credit on a per Unit basis;
(3) which have substantial community support as evi-
denced by the commitment of local public funds toward the con-
struction, rehabilitation and acquisition and subsequent rehabilitation
of the Project;
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(4) Project which is a Special Housing Project as defined
in §49.2 of this title (relating to Definitions);
(5) which serve the lowest income tenants;
(6) which serve low income tenants for the longest period
of time, in the form of a longer Compliance Period and/or extended
low income use period (as set forth in the Extended Low Income
Housing Commitment Agreement); and
(7) whose Unit composition provides the highest percent-
age of three bedrooms or greater sized Units.
(e) Past Performance. In reaching the final ranking of an
Application, the Department will take into consideration the Project
Owner’s history in the tax credit program and other affordable
housing programs. The Department may disqualify from this
allocation round, any Applicant, Project Owner, developer and its
partners, principals, and/or Affiliates who have received an allocation
of credits in the 1996 round and who have not yet finalized the
closing of the construction loan as of the close of this Application
Acceptance Period. The Department may deduct up to ten points
from the final score of any Applicant (or an Affiliate of which), in
the past, has not placed into service developments for which the
Department has made an allocation, or if a Property Owner has
failed to perform under the obligations of any previous Commitment
Notice. The Department may, at its sole discretion disqualify or
impose limitation or disabilities upon an Applicant, Project Owner,
developer, and its partners, principals and/or Affiliates with respect
to the competition for allocations of tax credits as a consequence
of material misstatement or omission, noncompliance with any Code
requirements, or any of the terms, conditions or obligations of the
program for any Project that has received a commitment or allocation,
or for failure to place in service buildings for which credits were
allocated. The Department will disqualify an Applicant who has
been convicted of fraud, theft, misappropriation of funds; who has
made misrepresentations to the Department; who is in noncompliance
with the LURA or other similar agreement for any other Project
monitored by the Department, or who is in noncompliance under this
program or another program administered by this Department or other
governmental entities. Additionally, Applicants are advised that the
Department reserves the right to reject Applications which include
principals who have been:
(1) Excluded from federal and non federal procurement
programs (either debarment or suspension);
(2) Convicted of a felony offense;
(3) Indicted or subject to enforcement action under state
of federal securities law; and
(4) Negligent in the physical upkeep of subject Property,
or negligent in the operation of the subject Property, as deemed so by
another federal or state authority. All such rejections of Applications
shall be at the sole discretion of the Department.
(f) Credit Amount.
(1) The Department shall issue tax credits only in the
amount needed for the financial feasibility and viability of a Project
throughout the Compliance Period. The issuance of tax credits or
the determination of any allocation amount in no way represents or
purports to warrant the feasibility or viability of the Project by the
Department. The Department will limit the allocation of tax credits to
no more than $1.2 million per Project or $2.4 million per Applicant.
For these purposes this limitation will apply to all Affiliates of any
Applicant, developer, Project Owner, general partner, sponsor or their
Affiliates or related entities unless otherwise provided for by the
Department.
(2) In making determinations with respect to the lim-
itation the Department may take into account such factors as the
percentage of interest held by a particular individual or any Affili-
ate thereof in a Project, the amount of fees or other compensations
paid to a particular individual or any Affiliate thereof with respect
to a Project, any other financial benefits, either directly or indirectly
through Beneficial Ownership received by a particular individual or
any Affiliate thereof with respect to a Project. The Committee, in
its sole discretion, may allocate credits to a Project Owner in addi-
tion to those awarded at the time of the initial Carryover Allocation
in instances where there is bona fide substantiation of cost overruns
and the Department has made a determination that the allocation is
needed to maintain the Project’s financial viability as a qualified low
income Project. The limitation does not apply:
(A) to an entity which raises or provides equity for
one or more Projects, solely with respect to its actions in raising
or providing equity for such Projects (including syndication related
activities as agent on behalf of investors),
(B) to the provision by an entity of "qualified com-
mercial financing" within the meaning of the Code, §49(a)(1)(D)(ii)
(without regard to the 80% limitation thereof),
(C) to a Qualified Nonprofit Organization or other
not-for-profit entity, to the extent that the participation in a Project
by such organization consists of the provision of loan funds or grants,
and
(D) to a Project Consultant with respect to the
provision of consulting services.
(g) Limitations on the Size of Projects. Rural Projects
involving new construction must not exceed 75 Units. All other
Projects involving new construction or requesting both rehabilitation
and new construction tax credits will be limited to 250 Units.
(h) Tax Exempt Bond Financed Projects. Applications for
Projects which receive at least 50% of their financing from the
proceeds of tax-exempt bonds which are subject to the state volume
cap as described in the Code, §42(h)(4)(B) are also subject to
evaluation under the QAP and Rules. Such Projects must meet all
the Threshold Requirements stipulated in the most recently approved
QAP and Rules. Such Projects must also demonstrate consistency
with the bond issuer’s local Consolidated Plan. The issuer, (if other
than the Department) may, at its discretion, enter into a contractual
agreement to allow the Department to underwrite the Project. If
the Department does not underwrite the Project for feasibility, it
will require evidence that such a determination has been made by
the issuer of the bonds. If the Department determines that all
requirements have been met, the Ad Hoc Tax Credit Committee,
without further action, shall authorize the Department to issue an
appropriate notice to the Sponsor that the Project satisfies the
requirements of the QAP and Rules in accordance with §42(m)(1)(D).
(i) Adherence to Obligations. All representations, under-
takings and commitments made by an Applicant in the applications
process for a Project, whether with respect to Threshold Criteria, Se-
lection Criteria or otherwise, shall be deemed to be a condition to any
Commitment Notice and/or Carryover Allocation for such Project,
the violation of which shall be cause for cancellation of such Com-
mitment Notice or Carryover Allocation by the Department, and if
concerning the ongoing features or operation of the Project, shall be
reflected in the LURA. All such representations are enforceable by
the Department, including enforcement by administrative penalties
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for failure to perform as stated in the representation and enforcement
by inclusion in deed restrictions to which the Department is a party.
§49.7. Compliance Monitoring.
(a) The Code, §42 (m)(1)(B)(iii), requires each State Allo-
cating Agency to include in its "Qualified Allocation Plan" a proce-
dure that the agency (or an agent or other private Contractor of such
agency) will follow in monitoring Projects for noncompliance with
the provisions of the Code, §42 and in notifying the Internal Revenue
Service (the "Service"), or its successor, of such noncompliance of
which such agency becomes aware. This procedure does not address
forms and other records that may be required by the Service on ex-
amination or audit.
(b) The Department will also monitor compliance with any
additional covenants made by the Project Owner in the Extended Low
Income Housing Commitment Agreement.
(c) The owner of a low income housing Project must keep
records for each qualified low incomebuilding in theProject showing:
(1) the total number of residential rental Units in the
building (including the number of bedrooms and the size in square
feet of each residential rental Unit);
(2) the percentage of residential rental Units in the
building that are low income Units;
(3) the rent charged on each residential rental Unit in the
building including documentation to support the utility allowance;
(4) the number of occupants in each low income Unit;
(5) the low income Unit vacancies in the building and
information that shows when, and to whom, the next available Units
were rented;
(6) the annual income certification of each low income
tenant per Unit, in the form designated by the Department in the
Compliance Reference Guide, as may be amended;
(7) documentation to support each low income tenant’s
income certification, consistent with the verification procedures
required by HUD under §8 of the United States Housing Act of 1937
(§8). In the case of a tenant receiving housing assistance payments
under §8, the documentation requirement is satisfied if the public
housing authority provides a statement to the Project Owner declaring
that the tenant’s income does not exceed the applicable income limit
under the Code, §42(g) as described in the Compliance Reference
Guide;
(8) the Eligible Basis and Qualified Basis of the building
at the end of the first year of the Credit Period;
(9) the character and use of the nonresidential portion of
the building included in the building’ s Eligible Basis under the Code,
§42(d), (e.g. tenant facilities that are available on a comparable basis
to all tenants and for which no separate fee is charged for use of the
facilities, or facilities reasonably required by the Project); and
(10) additional information as required by the Depart-
ment.
(d) Record retention provision. The owner of a low
income housing Project is required to retain the records described
in subsection (c) of this section for at least six years after the due
date (with extensions) for filing the federal income tax return for that
year; however, the records for the first year of the tax Credit Period
must be retained for at least six years beyond the due date (with
extensions) for filing the federal income tax return for the last year
of the Compliance Period of the building.
(e) Certification and Review.
(1) On or before February 1st of each year, the Depart-
ment will send each Project Owner of acompleted Project an Owner’s
Certification of Program Compliance to be completed by the Owner
and returned to the Department on or before the first day of March
of each year in the Compliance Period. Any Project for which the
certification is not received by the Department, is received past due,
or is incomplete, improperly completed or not signed by the Project
Owner, will be considered not in compliance with the provisions of
the Code. The Owner Certification of Program Compliance shall
cover the proceeding calendar year and shall include the following
statements of the Owner:
(A) the Project met the minimum set-aside test which
was applicable to the Project;
(B) there was no change in the Applicable Fraction
of any building in the Project, or that there was a change, and a
description of the change;
(C) the owner has received an annual income certi-
fication from each low income tenant and documentation to support
that certification;
(D) each low income Unit in the Project was rent-
restricted under the Code, §42(g)(2) and Internal Revenue Service
Final Regulation §1.42 - 10 regarding utility allowances;
(E) all Units in the Project were for use by the general
public and used on a non-transient basis (except for transitional
housing for the homeless provided under the Code, §42(i)(3)(B)(iii));
(F) each building in the Project was suitable for
occupancy, taking into account local health, safety, and building
codes;
(G) either there was no change in the Eligible Basis
(as defined in the Code, §42(d)) of any building in the Project, or that
there has been a change, and the nature of the change;
(H) all tenant facilities included in the Eligible Basis
under the Code, §42(d), of any building in the Project, such as
swimming pools, other recreational facilities, and parking areas, were
provided on a comparable basis without charge to all tenants in the
building;
(I) if a low income Unit in the Project became vacant
during the year, reasonable attempts were, or are being, made to rent
that Unit or the next available Unit of comparable or smaller size
to tenants having a qualifying income before any other Units in the
Project were, or will be, rented to tenants not having a qualifying
income;
(J) if the income of tenants of a low income Unit
in the Project increased above the limit allowed in the Code,
§42(g)(2)(D)(ii), the next available Unit of comparable or smaller size
in the Project was, or will be, rented to tenants having a qualifying
income;
(K) a LURA including an extended low income hous-
ing commitment agreement as described in the Code, §42(h)(6)(B),
was in effect for buildings subject to the Revenue Reconciliation Act
of 1989, §7106(c)(1) (generally any building receiving an allocation
after 1989);
(L) no change in the ownership of a Project has
occurred during the reporting period;
(M) the Project Owner has not been notified by the
Internal Revenue Service that the Project is no longer "a qualified
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low income housing project" within the meaning of the Code, §42;
and
(N) the Project met all terms and conditions which
were recorded in the LURA, or if no LURA was required to be
recorded, the Project met all representations of the Project Owner in
the Application for credits.
(2) Review.
(A) The Department will review each Owner’ s Certi-
fication of Program Compliancefor compliance with the requirements
of the Code, §42.
(B) Each year, the Department will perform monitor-
ing reviews of at least 20% of the low income housing Projects. A
monitoring review will include an inspection of the income certifi-
cation, the documentation the Project Owner has received to support
that certification, the rent record for each low income tenant, and any
additional information that the Department deems necessary, for at
least 20% of the low income Units in those Projects. The Department
shall give reasonable notice to the Project Owner that an inspection
will occur; however, the Projects and records to be reviewed will be
selected by the Department in its discretion. Monitoring reviews will
be performed at the location of the Project, unless the Project is re-
quired to have fewer than ten low income Units.
(C) The Department may, at the time and in the
form designated by the Department, require the Project Owners to
submit for compliance review, information on tenant income and
rent for each low income Unit, and may require a Project Owner
to submit for compliance review a copy of the income certification,
the documentation the Project Owner has received to support that
certification and the rent record for any low income tenant.
(3) Exception. The Department may, at its discretion,
enter into a Memorandum of Understanding with the TxRD, whereby
the TxRD agreesto provide to the Department information concerning
the income and rent of the tenants in buildings financed by the
TxRD under its §515 program. Owners of such buildings may be
excepted from the review procedures of paragraph (2)(B) or (C) of
this subsection or both; however, if the information provided by TxRD
is not sufficient for the Department to make a determination that the
income limitation and rent restrictions of the Code, §42(g)(1) and
(2), are met, the Project Owner must provide the Department with
additional information.
(f) Inspection provision. The Department retains the right
to perform an on site inspection of any low income housing Project
including all books and record pertaining thereto through either the
end of the Compliance Period or the end of the period covered by any
Extended Low Income Housing Commitment Agreement, whichever
is later. An inspection under this subsection may be in addition to
any review under subsection (e)(2) of this section.
(g) Notices to Owner. The Department will provide prompt
written notice to the owner of a low income housing Project if the
Department does not receive the certification described in subsection
(e)(1) of this section or discovers through audit, inspection, review
or any other manner, that the Project is not in compliance with the
provisions of the Code, §42. The notice will specify a correction
period which will not exceed 90 days, during which the owner
may respond to the Department’ s findings, bring the Property into
compliance, or supply any missing certifications. The Department
may extend the correction period for up to six months if it determines
there is good cause for granting an extension. If any communication
to the Project Owner under this section is returned to the Department
as unclaimed or undeliverable, the Project may be considered not in
compliance without further notice to the Project Owner.
(h) Notice to the Internal Revenue Service.
(1) Regardless of whether the noncompliance is cor-
rected, the Department is required to file IRS Form 8823, Low In-
come Housing Credit Agencies Report of Noncompliance, with the
Internal Revenue Service. IRS Form 8823 will be filed not later than
45 days after the end of the correction period specified in the No-
tice to Owner, but will not be filed before the end of the correction
period. The Department will explain on IRS Form 8823 the nature
of the noncompliance and will indicate whether the Project Owner
has corrected the noncompliance or has otherwise responded to the
Department’ s findings.
(2) The Department will retain records of noncompliance
or failure to certify for six years beyond the Department’ s filing of
the respective IRS Form 8823. In all other cases, the Department will
retain the certification and records described in this section for three
years from the end of the calendar year the Department receives the
certifications and records.
(i) Notices to the Department.
(1) A Project Owner must notify the Department in
writing prior to any sale, transfer, exchange, or renaming of the
Project or any portion of the Project, and this notification requirement
shall be included in a LURA with respect to each Project. For
Rural Projects that are federally assisted or purchased from HUD,
the Department shall not authorize the sale of any apportionment of
the entire tax credit development.
(2) A Project Owner must notify the Department in
writing of any change of address to which subsequent notices or
communications shall be sent.
(j) Liability. Compliance with the requirements of the
Code, §42 is the sole responsibility of the owner of the building
for which the credit is allowable. By monitoring for compliance, the
Department in no way assumes any liability whatsoever for any action
or failure to act by the owner including the owner’ s noncompliance
with the Code, §42.
(k) These provisions apply to all buildings for which a
low income housing credit is, or has been, allowable at any time.
The Department is not required to monitor whether a building or
Project was in compliance with the requirements of the Code, §42,
prior to January 1, 1992. However, if the Department becomes
aware of noncompliance that occurred prior to January 1, 1992, the
Department is required to notify the Service in a manner consistent
with subsection (g) of this section.
§49.8. Housing Credit Allocations.
(a) The Housing Credit Allocation Amount shall not exceed
the dollar amount the Department determines is necessary for the fi-
nancial feasibility and the long term viability of the Project through-
out the Compliance Period. Such determination shall be made by
the Department at the time of issuance of the Commitment Notice;
at the time the Department makes a housing credit allocation; and/
or the date the building is placed in service. Any housing credit al-
location amount specified in a Commitment Notice, allocation and/
or Carryover Allocation Document is subject to change by the De-
partment dependent upon such determination. Such a determination
shall be made by the Department based on its evaluation and pro-
cedures, considering the items specified in the Code, §42(m)(2)(B),
AND THE DEPARTMENT IN NO WAY OR MANNER REPRE-
SENTS OR WARRANTS TO ANY PROJECT OWNER, SPONSOR,
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INVESTOR, LENDER OR OTHER ENTITY THAT THE PROJECT
IS, IN FACT, FEASIBLE OR VIABLE.
(b) When the Project Owner is in full compliance with the
QAP and the Rules in this chapter, the Commitment Notice, the
Carryover Allocation Procedures Manual and all fees as specified
within §49.11 of this title (relating to Program Fees) have been
received by the Department, the Department, if requested, shall
execute a Carryover Allocation Document which has been properly
completed, executed and notarized by the Project Owner. The
Department shall return one executed copy to the Project Owner.
(c) All Carryover Allocations will be contingent upon the
following:
(1) The Project Owner’s closing of the construction loan
shall occur within 150 days from the date of the execution of the
Carryover Allocation Document with a one-time 30 day extension.
All requests for extensions by Applicants shall be submitted to the
Department for review. The Committee may grant extensions, in its
sole discretion, on a case-by-case basis. The Committee may, in its
sole discretion, waive related fees. Copies of the closing documents
must be submitted to the Department within two weeks after the
closing. The Carryover Allocation will automatically be revoked if
the Project Owner fails to meet the aforementioned closing deadline,
and all credits previously allocated to that Project will be returned to
the general pool for reallocation.
(2) The Project Owner must commence and continue
substantial construction activities within a year of the execution of
the Carryover Allocation document and evidence such activity in a
format prescribed by the Department, (as more fully defined in the
Carryover Allocation Procedures Manual), outlining progress towards
placing the Project in service in an expeditious manner. All requests
for extensions by Applicants shall be submitted to the Department for
review, and theCommitteemay grant extensions, in its sole discretion,
on a case-by-case basis
(d) The Department shall not allocate additional credits
to a developer/Project Owner who is unable to provide evidence,
satisfactory to the Department, of progress towards placements in
service for a Project(s) that is in carryover. An allocation will
be made in the name of the Applicant identified in the related
Commitment Notice. If an allocation is made in the name of
the party expected to be the general partner in an eventual owner
partnership, the Department may, upon request, approve a transfer
of allocation to such owner partnership in which such party is the
sole general partner. Any other transfer of an allocation will be
subject to review and approval by the Department. The approval
of any such transfer does not constitute a representation to the
effect that such transfer is permissible under the Code or without
adverse consequences thereunder, and the Department may condition
its approval upon receipt and approval of complete documentation
regarding the new owner including all the criteria for scoring,
evaluation and underwriting, among others, which were applicable
to the original Applicant.
(e) The Department shall make a housing credit allocation,
either in the form of IRS Form 8609, with respect to current year
allocations for buildings placed in service, or in the Carryover
Allocation Document, for buildings not yet placed in service, to
any Project Owner who holds a Commitment Notice which has not
expired, and for which all fees as specified in §49.11 of this title
(relating to Program Fees), have been received by the Department. In
order for an IRS Form 8609 to be issued with respect to a building in
a Project, satisfactory evidence must be received by the Department
that such building is completed and has been placed in service in
accordance with the provisions of the Department’s Cost Certification
Procedures Manual. The Department shall mail or deliver IRS Form
8609 (or any successor form adopted by the Internal Revenue Service)
to the Project Owner, with Part I thereof completed in all respects
and signed by an authorized official of the Department. The delivery
of the IRS Form 8609 will only occur only after the Project Owner
has complied with all procedures and requirements listed within the
Cost Certification Procedures Manual. Regardless of the year of
Application to the Department for low income housing tax credits, the
current year’s Cost Certification Procedures Manual must be utilized
when filing all cost certification requests. A separate housing credit
allocation shall be made with respect to each building within a Project
which is eligible for a housing credit; provided, however, that where
an allocation ismadepursuant to aCarryover Allocation Document on
a project basis in accordance with the Code, §42(h)(1)(F), a housing
credit dollar amount shall not be assigned to particular buildings in
the Project until the issuance of IRS Forms 8609 with respect to such
buildings.
(f) In making a housing credit allocation, the Department
shall specify a maximum Applicable Percentage, not to exceed the
Applicable Percentage for the building permitted by the Code, §42(b),
and a maximum Qualified Basis amount. In specifying the maximum
applicable percentage and the maximum Qualified Basis amount, the
Department shall disregard the first-year conventions described in the
Code, §42(f)(2)(A) and §42(f)(3)(B). The housing credit allocation
made by the Department shall not exceed the amount necessary to
support the extended low income housing commitment as required
by the Code, §42(h)(6)(C)(i).
(g) Project inspections shall be required to show that the
Project is built or rehabilitated according to required plans and
specifications. At a minimum, all Project inspections must include an
inspection for quality during the construction process while defects
can reasonably be corrected and a final inspection at the time the
Project is placed in service. All such Project inspections shall be
performed by the Department or by an independent, third party
inspector acceptable to the Department. The Project Owner shall
pay all fees and costs of said inspections.
(h) At the time each building in the Project is placed in
service, the Project Owner shall be responsible for furnishing the De-
partment with documentation which satisfies the requirements as set
forth in the Cost Certification Procedures Manual. The Department
may require copies of invoices and receipts and statements for mate-
rials and labor utilized for the new construction or rehabilitation and,
if applicable, a closing statement for the acquisition of the Project as
well as for the closing of all interim and permanent financing for the
Project.
§49.9. Department Records; Certain Required Filings.
(a) At all times during each calendar year the Department
shall maintain a record of the following:
(1) the cumulative amount of the State Housing Credit
Ceiling that has been reserved pursuant to reservation notices during
such calendar year;
(2) the cumulative amount of the State Housing Credit
Ceiling that has been committed pursuant to Commitment Notices
during such calendar year;
(3) the cumulative amount of the State Housing Credit
Ceiling that has been committed pursuant to Carryover Allocation
Documents during such calendar year;
(4) the cumulative amount of housing credit allocations
made during such calendar year; and
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(5) the remaining unused portion of the State Housing
Credit Ceiling for such calendar year.
(b) Not less frequently than quarterly during each calendar
year, the Department shall publish in the Texas Register each of the
items of information referred to in subsection (a) of this section.
(c) The Department shall mail to the Internal Revenue
Service, not later than the 28th day of the second calendar month
after the close of each calendar year during which the Department
makes housing credit allocations, the original of each completed (as
to Part I) IRS Form 8609, a copy of which was mailed or delivered
by the Department to a Project Owner during such calendar year,
along with a single completed IRS Form 8610, Annual Low Income
Housing Credit Agencies Report. When a Carryover Allocation is
made by the Department, a copy of IRS Form 8609 will be mailed
or delivered to the Project Owner by the Department in the year in
which the building(s) is placed in service, and thereafter the original
will be mailed to the Internal Revenue Service in the time sequence
above mentioned. Theoriginal of the Carryover Allocation Document
will be filed by the Department with IRS Form 8610 for the year in
which the allocation is made. The original of all executed Agreement
and Election Statements shall be filed by the Department with the
Department’ s IRS Form 8610 for the year a housing credit allocation
is made as provided in this section.
§49.10. Department Responsibilities.
In making a housing credit allocation under this chapter, the Depart-
ment shall rely upon information contained in the Project Owner’s
Application to determine whether a building is eligible for the credit
under the Code, §42. The Project Owner shall bear full responsibility
for claiming the credit and assuring that the Project complies with
the requirements of the Code, §42. The Department shall have no
responsibility for ensuring that a Project Owner who receives a hous-
ing credit allocation from the Department will qualify for the housing
credit. The Department will reject, and consider barring the Project
Owner from future participation in the Department’s tax credit pro-
gram as a consequence thereof, any Application in which fraudulent
information, knowingly false documentation or other misrepresenta-
tion has been provided. The aforementioned policy will apply at any
stage of the evaluation or approval process.
§49.11. Program Fees.
(a) Each Project Owner that submits an Application shall
submit to the Department, along with such Application, a non
refundable Application fee, as set forth in the Application Submission
Procedures Manual.
(b) For each Project that is to be evaluated by an independent
third party underwriter in accordance with §49.6(b)(3) of this
title (relating to Threshold Criteria; Evaluation Factors; Selection
Criteria; Final Ranking; Credit Amount; Tax Exempt Bond Financed
Projects), the Project Owner will be so informed in writing prior
to the commencement of any reviews by said underwriter. The
cost for the third party underwriting will be set forth in the
Application Submission Procedures Manual, and must be received
by the Department prior to the engagement of the underwriter. The
fees paid by the Project Owner to the Department for the third party
underwriting will be credited against the commitment fee established
in subsection (c) of this section, in the event that a Commitment
Notice is issued by the Department to the Project Owner.
(c) Each Project Owner that receives a Commitment Notice
shall submit to the Department, not later than the expiration date
on the commitment billing notice, a non refundable commitment
fee, as set forth in the Application Submission Procedures Manual.
The commitment fee shall be paid by cashier’s check. Projects
located within one of the targeted Texas counties, as indicated in
the Reference Manual, will be exempt from the requirement to pay a
commitment fee, in the event that Commitment Notice is issued.
(d) Each Project Owner that requests an extension of
the expiration date of a Commitment Notice, shall submit to the
Department, along with such request, a non refundable extension fee,
as set forth in the Application Submission Procedures Manual and
shall be paid by cashier’ s check. Such extension shall be granted at
the discretion of the Department.
(e) Upon the Project being placed in service, the Project
Owner will pay a compliance monitoring fee in the form of acashier’s
check, as set forth in the Application Submission Procedures Manual.
The compliance monitoring fee must be received by the Department
prior to the release of the IRS Form 8609 on the Project.
(f) Public information requests are processed by the De-
partment in accordance with the provisions of Texas Civil Statutes,
Article 6252-17a, codified as Government Code, Chapter 552, and
as amended by the Acts during the 73rd Legislature, and as may be
amended from time to time. The General Services Commission and
the Department determine the cost of copying, and other costs of
production.
(g) The amounts of the Application fee, commitment fee,
compliance monitoring fee, administrative fees, extension fee, and
other applicable fees as specified in the Application Submission
Procedures Manual will be revised by the Department from time to
time as necessary to ensure that such fees compensate the Department
for its administrative costs and expenses.
§49.12. Manner and Place of Filing Applications.
(a) All Applications, letters, documents, or other papers filed
with the Department will be received only between the hours of 8:00
a.m. and 5:00 p.m. on any day which is not a Saturday, Sunday or
a holiday established by law for state employees.
(b) All Applications and related documents submitted to the
Department shall be mailed or delivered to Low Income Housing
Tax Credit Program, Texas Department of Housing and Community
Affairs, 507 Sabine, Suite 400, Austin, Texas 78701.
§49.13. Withdrawals, Cancellations, Amendments.
(a) A Project Owner may withdraw an Application prior
to receiving a commitment, Carryover Allocation Document or
Housing Credit Allocation, or may cancel a Commitment Notice by
submitting to the Department a notice, as applicable, of withdrawal
or cancellation.
(b) The Department may consider an amendment to a
Commitment Notice, Carryover Allocation or other requirement with
respect to a Project if the revisions:
(1) are consistent with the Code and the tax credit
program;
(2) do not occur while the Project is under consideration
for tax credits;
(3) do not involve a change in the number of points
scored (unless the Project’ s ranking is adjusted because of such
change);
(4) do not involve a change in the Project’ s site; or
(5) do not involve a change in the set-aside election.
(c) The Department may cancel a Commitment Notice or
Carryover Allocation prior to the issuance of IRS Form 8609 with
respect to a Project if:
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(1) the Project Owner or any member of theDevelopment
Team, or the Project, as applicable, fails to meet any of the conditions
of such Commitment Notice or Carryover Allocation or any of the
undertakings and commitments made by the Project Owner in the
applications process for the Project;
(2) any statement or representation made by the Project
Owner or made with respect to the Project Owner, the Development
Team or the Project is untrue or misleading;
(3) an event occurs with respect to any member of
the Development Team which would have made the Project’s
Application ineligible for funding pursuant to §49.4(f) of this title
(relating to Applications; Environmental Assessments; Market Study;
Commitments; Extensions; Carryover Allocations; Agreements and
Elections; Extended Commitments), if such event had occurred prior
to issuance of the Commitment Notice or Carryover Allocation; or
(4) the Project Owner, any member of the Development
Team, or the Project, as applicable, fails to comply with these Rules
or the procedures or requirements of the Department.
§49.14. Waiver and Amendment of Rules.
(a) The Board, in its discretion, may waive any one or more
of these Rules in cases of natural disasters such as fires, hurricanes,
tornadoes, earthquakes, or other acts of nature as declared by Federal
or State authorities.
(b) The Department may amend this chapter and the Rules
contained herein at any time in accordance with the provisions of
Texas Civil Statutes, Article 6252-13a, codified as Government Code,
Chapter 2001, and as amended by the Acts of the 73rd Legislature,
and as may be amended from time to time.
§49.15. Forward Reservations; Binding Commitments.
(a) Anything in §49.4 of this title (relating to Applications;
Environmental Assessments; Market Study; Commitments; Exten-
sions; Carryover Allocations; Agreements and Elections; Extended
Commitments) or elsewhere in this chapter to the contrary notwith-
standing, the Department with approval of the Board may determine
to issue commitments of tax credit authority with respect to Projects
from the State Housing Credit Ceiling for the calendar year following
the year of issuance (each a "forward commitment"). The Department
may make such forward commitments:
(1) with respect to Projects placed on a waiting list in
any previous Application Round during the year; or
(2) pursuant to an additional Application Round.
(b) If the Department determines to make forward commit-
ments pursuant to a new Application Round, it shall provide infor-
mation concerning such round in the Texas Register. In inviting and
evaluating Applications pursuant to an additional Allocation Round,
the Department may waive or modify any of the set-asides set forth
in §49.5(a) and (b) of this title (relating to Set-Asides, Commitments
and Preferences) and make such modifications as it determines ap-
propriate in the Threshold Criteria, evaluation factors and Selection
Criteria set forth in §49.6 of this title (relating to Threshold Criteria,
Evaluation Factors; Selection Criteria; Final Ranking; Credit Amount;
Tax Exempt Bond Financed Projects) and in the dates and times by
which actions are required to be performed under this chapter. The
Department may also, in an additional Application Round, include
Projects previously evaluated within the calendar year and rank such
Projects together with those for which Applications are newly re-
ceived.
(c) Unless otherwise provided in the Commitment Notice
with respect to a Project selected to receive a forward commitment
or in the announcement of an Application Round for Projects seeking
a forward commitment, actions which are required to be performed
under this chapter by a particular date within a calendar year shall
be performed by such date in the calendar year of the anticipated
allocation rather than in thecalendar year of the forward commitment.
(d) Any forward commitment made pursuant to this section
shall be made subject to the availability of State Housing Credit
Ceiling in the calendar year with respect to which the forward
commitment is made. No more than 15% of the per capita component
of State Housing Credit Ceiling anticipated to be available in the State
of Texas in a particular year shall be allocated pursuant to forward
commitments to Project Applications carried forward without being
ranked in the new Application Round pursuant to subsection (f) of
this section. If a forward commitment shall be made with respect
to a Project placed in service in the year of such commitment, the
forward commitment shall be a "binding commitment" to allocate
the applicable credit dollar amount within the meaning of the Code,
§42(h)(1)(C).
(e) If tax credit authority shall become available to the De-
partment later in a calendar year in which forward commitments have
been awarded, the Department may allocate such tax credit author-
ity to any eligible Project which received a forward commitment, in
which event the forward commitment shall be canceled with respect
to such Project.
(f) In addition to or in lieu of making forward commitments
pursuant to subsection (a) of this section, the Department may de-
termine to carry forward Project Applications on a waiting list or
otherwise received and ranked in any Application Round within a
calendar year to the subsequent calendar year, requiring such addi-
tional information, Applications and/or fees, if any, as it determines
appropriate. Project Applications carried forward may, within the
discretion of the Department, either be awarded credits in a separate
allocation round on the basis of rankings previously assigned or may
be ranked together with Project Applications invited and received in a
new Application Round. The Department may determine in a partic-
ular calendar year to carry forward some Project Applications under
the authority provided in this subsection, while issuing forward com-
mitments pursuant to subsection (a) of this section with respect to
others.
§49.16. Deadlines for Allocation of Low Income Housing Tax Cred-
its.
(a) Not later than November 15 of each year, the Department
shall prepare and submit to the Board for adoption the draft Qualified
Allocation Plan required by federal law for use by the Department
in setting criteria and priorities for the allocation of tax credits under
the low income housing tax credit program.
(b) The Board shall adopt and submit to the governor the
Qualified Allocation Plan not later than January 31.
(c) The governor shall approve, reject, or modify and
approve the Qualified Allocation Plan not later than February 28.
(d) An Applicant for a low income housing tax credit to be
issued a Commitment Notice during the initial Application Round in
a calendar year must submit an Application to the Department not
later than May 15.
(e) The Board shall authorize the Department to issue a
Commitment Notice for allocation for the initial Application Round
of low income housing tax credits each year in accordance with the
Qualified Allocation Plan not later than July 31.
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This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Department of Housing and Community Affairs
Earliest possible date of adoption: January 5, 1998
For further information, please call: (512) 475-3726
♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION
Part II. Public Utility Commission of
Texas
Chapter 23. Substantive Rules
Certification
16 TAC §23.39
The Public Utility Commission of Texas proposes new §23.39,
concerning Approval of Exempt Telecommunications Company
(ETC) Affiliate Contracts. The proposed rule asserts the state’s
jurisdiction granted in §103 of the federal Telecommunications
Act of 1996 over transactions between utilities that are reg-
istered holding companies and their affiliates that are ETCs.
Public utilities purchasing products or services from affiliate or
associate ETCs or selling rate-based facilities to affiliate or as-
sociate ETCs must file contracts for commission review and re-
ceive commission approval before completing the purchase or
sale. The proposed rule establishes standards for those trans-
actions and establishes a review and approval process. Project
Number 17508 has been assigned to this proposed rule.
Mark Dreyfus, chief economist of the Office of Policy Devel-
opment, has determined that for the first five-year period the
section is in effect, there will be no fiscal implications for state
or local government as a result of enforcing or administering the
sections.
Dr. Dreyfus also has determined that for each year of the first
five years the section is in effect, the public benefits anticipated
as a result of enforcing this section will be accommodating
the entry of electric utilities into telecommunications markets
through their ETCs and establishing protections for ratepayers
and competitive markets. There will be no effect on small
businesses as a result of enforcing the proposed section. There
is no anticipated economic cost to persons who are required to
comply with the section as proposed. The proposed review
process will allow utilities to expedite consideration of their
contracts with affiliate ETCs.
Dr. Dreyfus has further determined that for the first five years
the proposed section is in effect there will be no impact on the
opportunities for employment in the geographic areas of Texas
affected by implementing the requirements of the rules.
Comments on the proposed rule (15 copies) may be submitted
to Filing Clerk, Public Utility Commission of Texas, 1701 North
Congress Avenue, P.O. Box 13326, Austin, Texas, 78711-3326,
within 30 days after publication. Reply comments may be
submitted within 45 days after publication. Comments should
not exceed 20 pages, and reply comments should not exceed
10 pages. All comments should refer to Project Number
17508. The commission invites specific comments regarding
the costs associated with, and benefits that will be gained by,
implementation of the section. The commission will consider
the costs and benefits in deciding whether to adopt the section.
A staff white paper that discusses the proposal is available from
the commission’s central records office under Project Number
17508.
The commission staff will conduct a public hearing on this rule-
making under Government Code §2001.029 at the commis-
sion’s offices on January 9, 1998 at 10:00 a.m.
This new section is proposed under the Public Utility Regula-
tory Act, 75th Legislature, Regular Session, Chapter 166, §1,
1997 Texas Session Law Service 732 (Vernon) (to be codified
at Texas Utilities Code Annotated §14.002)(PURA), which pro-
vides the Public Utility Commission of Texas with the authority
to make and enforce rules reasonably required in the exercise
of its powers and jurisdiction, to determine whether the costs of
goods or services provided by an affiliate of a utility to the utility
may be included in the utility’s rates under PURA §36.058, to
prevent unreasonable preference or discrimination in the sale
of goods and services by a public utility and prevent conduct
by a public utility that impairs competition under PURA §38.021
and §38.022, and under the authority granted to the state in the
federal Telecommunications Act of 1996, §103, at 15 U.S.C.A.
§79z-5c (West 1997).
Cross Index to Statutes: PURA §§14.002, 36.058, 38.021 and
38.022.
§23.39. Approval of Exempt Telecommunications Company (ETC)
Affiliate Contracts.
(a) Purpose. The standards and requirements in this section
are intended to prevent abusive transactions between a public utility
company and an affiliated or associated company and to protect utility
customers in connection with the sale of rate-based facilities. This
section is adopted under the state’ s authority granted in §103 of
the federal Telecommunications Act of 1996, codified at 15 United
States Code §79z-5c, over transactions between certain public utility
companies and affiliate or associate exempt telecommunications
companies (ETCs), the commission’ s authority under the Public
Utility Regulatory Act (PURA) §36.058 to determine whether the
costs of goods or services provided by an affiliate of a utility to the
utility may be included in the utility’ s rates, and the commission’s
authority under PURA §38.021 and §38.022 to prevent unreasonable
preference or discrimination in the sale of goods and services by a
public utility and to prevent conduct by a public utility that impairs
competition.
(b) Definitions. The following words and terms when used
in this section shall have the following meanings unless the context
clearly indicates otherwise.
(1) Affiliate - That definition given in the Public Utility
Holding Company Act of 1935, at 15 United States Code §79(b)(11).
(2) Associate company - That definition given in the
Public Utility Holding Company Act of 1935, at 15 United States
Code §79(b)(10).
(3) Bottleneck facility - A facility in which the owner or
operator is able to control access to a potentially sharable essential
asset or service.
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(4) Competitively availableproduct or service- A product
or service is competitively available when it may be obtained from at
least one source other than a public utility company or an affiliate or
associate ETC to an extent sufficient to discipline the price charged
by the public utility company or affiliate or associate ETC.
(5) Exempt telecommunications company (ETC) - That
definition given in the Public Utility Holding Company Act of 1935,
at 15 United States Code §79z- 5c(a)(1).
(6) Long run incremental cost - That definition given
in §23.91 of this title (relating to Long Run Incremental Cost
Methodology for Dominant Certificated Telecommunications Utility
(DCTU) Services).
(7) Nonrenewable product - A good or product that when
sold by a public utility company can not be sold again by the same
public utility company or that otherwise can not be shared.
(8) Public utility company - That definition given for an
electric utility company in the Public Utility Holding Company Act
of 1935, at 15 United States Code §79(b)(3).
(9) Rate-based facility - Any facility or asset of a public
utility company that has been included in the invested capital of that
public utility pursuant to a final order entered by the commission in
a rate setting proceeding or a good or product developed or produced
by the public utility company using that facility or asset.
(10) Registered holding company - That definition given
in the Public Utility Holding Company Act of 1935, at 15 United
States Code §79(b)(12).
(11) Sale - That definition given in the Public Utility
Holding Company Act of 1935, at 15 United States Code §79(b)(23).
(c) Application. The provisions of this section shall apply to
any public utility company that is an affiliate or associate company
of a registered holding company operating in Texas that is not an
exempt company pursuant to a final order entered by the Securities
and Exchange Commission.
(d) Approval of contracts and exceptions.
(1) Approval of contracts. Commission approval of
contracts between apublic utility company and an affiliateor associate
ETC is required as provided in this subsection.
(A) Sale of rate-based facilities. A public utility
company may not sell a rate-based facility to an affiliate or associate
company that is an ETC without prior approval from the commission.
Any public utility company that sells a rate-based facility to an
affiliate or associate ETC must formalize that transaction in a
contract and submit the contract for review and prior approval by
the commission pursuant to this section before completing the sale.
(B) Purchase of products or services. A public utility
company may not purchase a telecommunications or information
service or product, or a service or product that is incidental to
a telecommunications or information service or product, from an
affiliate or associate company that is an ETC without prior approval
from the commission. Any public utility company that purchases a
product or service from an affiliate or associate ETC must formalize
that transaction in a contract and submit the contract for review and
prior approval by the commission pursuant to this section before
completing the purchase.
(2) Exceptions.
(A) Any sale of a product or service that is available
to any purchaser at a tariffed rate on file with the commission is
exempt from review and prior approval under this section.
(B) Any sale of a product or service for which annual
compensation is less than $100,000 shall be exempt from review and
prior approval under this section.
(e) Standards for contract approval for the sale of rate-based
facilities to an affiliate or associate ETC.
(1) Rate-based facility is not a bottleneck facility or
nonrenewable product. A public utility company selling any rate-
based facility, other than a bottleneck facility or nonrenewable
product, to an affiliate or associate ETC must provide access to the
facility to any other person requesting such access under terms and
conditions that are comparable to the terms and conditions of the sale
to the affiliate or associate ETC.
(2) Rate-based facility is a bottleneck facility or nonre-
newable product.
(A) A public utility company may not sell any rate-
based facility that is a bottleneck facility or nonrenewable product
to an affiliate or associate ETC unless the bottleneck facility or
nonrenewable product is awarded as the result of an open bidding
process, open auction, or other fair allocation mechanism.
(B) A public utility company may not sell any rate-
based facility that is a bottleneck facility to an affiliate or associate
ETC unless the ETC by contract agrees to provide access to
the facility to unrelated persons on non-discriminatory terms and
conditions.
(C) A public utility company may not sell any rate-
based facility to an affiliate or associate ETC if the sale will impair
the utility’ s ability to provide service to its customers.
(f) Standards for the approval of contracts for the purchase
of products or services from an affiliate or associate ETC.
(1) Product or service is competitively available. A
public utility company shall pay an affiliate or associate ETC no more
than the competitively available price for a competitively available
product or service. If a public utility company purchases a product
or service from an affiliate or associate ETC by conducting an open,
competitive solicitation, there shall be a rebuttable presumption that
the sale price is no more than the competitively available price.
(2) Product or service is not competitively available. A
public utility shall pay an affiliate or associate ETC no more than the
long-run incremental cost to the public utility company for a product
or service that is not competitively available.
(g) Standards for approval of all contracts. Corporate
separation between a public utility company and any affiliate or
associate ETC is required. In addition to other requirements of
state and federal law and rules, the following corporate separation
standards shall be maintained.
(1) The ETC shall maintain books, records, and accounts
that are separate from those of any public utility company of
which the ETC is an affiliate or associate. The ETC shall record,
in accordance with generally accepted accounting principles, all
transactions, whether direct or indirect, with any such public utility
company.
(2) The ETC shall prepare financial statements that are
not consolidated with those of any public utility company of which
the ETC is an affiliate or associate.
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(h) Filing requirements for ETC contracts. The following
information shall be included in apublic utility company’ sapplication
for contract approval under this section.
(1) A copy of the contract between the public utility
company and the affiliate or associate ETC.
(2) A description of the purchase or sale, including the
product or servicebeing bought or sold and the consideration tendered
for the product or service.
(3) For sale of a rate-based facility.
(A) Demonstration whether the rate-based facility is
a bottleneck facility or a nonrenewable product.
(B) If a rate-based facility is not a bottleneck facility
or a nonrenewable product, demonstration that the public utility
company will provide access to the facility to unrelated persons at
non-discriminatory terms and conditions.
(C) If a rate-based facility is a bottleneck facility or
nonrenewable product, demonstration that the award of the facility
is based on a fair allocation process, including evidence of notice,
a description of the objective criteria for awarding the facility, and
evidence that theaffiliate or associatecompany best satisfiestheaward
criteria.
(D) If a rate-based facility is a bottleneck facility,
demonstration that the affiliate or associate company will provide
access to the facility to unrelated persons at non-discriminatory terms
and conditions.
(E) Demonstration that the sale of the rate-based
facility will not impair the utility’ s ability to provide service to its
customers.
(4) For purchase of aproduct or service by a public utility
company.
(A) Demonstration whether the product or service
purchased by the public utility company is competitively available.
(B) Demonstration that the contract for purchase of
the product or service complies with the requirements of subsection
(f) of this section.
(C) If the product or service is purchased through a
solicitation, evidence of notice of the solicitation, a description of the
objective evaluation criteria, and evidence that the affiliate or asso-
ciate company’ s offer best satisfies the selection criteria.
(5) A demonstration that the requirements of subsection
(g) of this section have been met.
(i) Procedural schedule. Upon the filing of an application for
contract approval, the presiding officer shall set a procedural schedule
that will enable the commission to issue afinal order in theproceeding
as follows.
(1) Within 60 days after the application was filed, if no
hearing is requested within 30 days of the filing of the application;
and
(2) Within 90 days after the application was filed, if a
hearing is requested within 30 days of the filing of the application.
If a hearing is requested, the hearing will be held no earlier than the
first business day 45 days after the application was filed.
(j) Contract approval. The Office of Regulatory Affairs or an
intervening party may contest the application for any of the following
reasons:
(1) Failure to formalize in the contract the purchase of a
product or service from an affiliate or associate ETC or a sale of a
rate-based facility to an affiliate or associate ETC that is integral to
the sale or purchase of other products, services, or rate-based facilities
formalized in the contract.
(2) For sale of a rate-based facility to an affiliate or
associate ETC, failure to comply with the requirements of subsections
(e) and (g) of this section and failure to make the demonstrations
required by subsection (h) of this section.
(3) For purchase of a product or service from an
affiliate or associate ETC, failure to comply with the requirements
of subsections (f) and (g) of this section and failure to make the
demonstrations required by subsection (h) of this section.
(k) Effect of contract approval.
(1) If the commission approves an application submitted
for review under this section, the transaction is not subject to review
thereafter on the complaint of any person alleging that the transaction
is unduly prejudicial, preferential, or discriminatory, or that it unduly
impairs competition. This paragraph does not preclude any person
from filing a complaint against the public utility company for failure
to provide access to a rate-based facility at comparable terms or for
the failure of an affiliate or associate ETC to provide access to a
facility in accordance with the terms and conditions of any contract
approved by the commission.
(2) Approval of an application under this section does
not preclude review in a rate case of the costs incurred by a public
utility company in purchasing goods or services from an affiliate or
associate ETC.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Public Utility Commission of Texas
Earliest possible date of adoption: January 5, 1998
For further information, please call: (512) 936–7308
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Telephone
16 TAC §23.104, §23.108
The Public Utility Commission of Texas proposes new §23.108
relating to Reclassification of Telecommunications Services
for Electing Incumbent Local Exchange Carriers (ILECs) and
an amendment to §23.104 relating to Telecommunications
Pricing. The rule is authorized by the Public Utility Regulatory
Act. §58.024(b), which requires the commission to establish
criteria for determining whether a service should be reclassified.
Project Number 17068 has been assigned to this new rule and
amendment.
Under the new rule, ILECs electing incentive regulation under
Chapter 58 may make an application for reclassification of a
service as set forth in §58.024. Upon election the services
provided by an electing company are classified into three
categories: (1) basic network services governed by Subchapter
C; (2) discretionary services governed by Subchapter D; and
(3) competitive services governed by Subchapter E. Section
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58.024 authorizes the commission to reclassify a (1) basic
network service as a discretionary or competitive service or; (2)
discretionary service as a competitive service. The proposed
rule establishes criteria for the reclassification of services,
procedures for the filing of applications as required by the rule,
and procedures for commission processing of the applications.
The amendments to §23.104 seek to make this rule consistent
with proposed new rule §23.108, and to correct citations to the
Public Utility Regulatory Act (PURA) since it was codified into
the Texas Utilities Code.
Anita Fourcard, senior economic analyst with the Office of Policy
Development, has determined that for the first five-year period
the section is in effect, there will be no fiscal implications
for state or local governments as a result of enforcing or
administering the section.
Ms. Fourcard also has determined that for each year of the
first five years the section is in effect, the public benefits an-
ticipated as a result of enforcing the rule will be to assist the
transition of the local telecommunications market to competi-
tion. Competition in telecommunications markets is expected
to have a positive effect on small and large business and res-
idential customers by providing choices in telecommunications
providers and competitive prices. There are no anticipated eco-
nomic costs to persons who are required to comply with the
proposed rule.
Ms. Fourcard also has determined that for each of the first
five years the section is in effect, there will be no impact on
employment in the geographical areas affected by implementing
the requirements of the section.
The commission invites the parties to comment on the appro-
priateness of the criteria relating to the availability of service
from competitors as proposed by §23.108 (f)(2). The commis-
sion invites specific comments regarding the costs associated
with, and benefits that will be gained by, implementation of the
proposed section. The commission will consider the costs and
benefits in deciding whether to adopt the section.
Comments on the proposal (15 copies) may be submitted to
the Filing Clerk, Public Utility Commission of Texas, 1701 North
Congress Avenue, P.O. Box 13326, Austin, Texas 78711-3326,
within 30 days after publication. Reply comments may be
submitted within 45 days after publication. All comments should
refer to Project Number 17068. A public hearing on this matter
will be held on January 12, 1998, beginning at 9:30 a.m., in the
Robert W. Gee Hearing Room at 1701 North Congress Avenue
on the Seventh Floor, Austin, Texas.
This new rule and amendment are proposed under the Public
Utility Regulatory Act, 75th Legislature, Regular Session, Chap-
ter 166, §1, 1997 Texas Session Law Service 732, 733 (Vernon)
(to be codified at Texas Utilities Code Annotated §14.002 and
§14.052) (PURA), which provides the Public Utility Commission
with the authority to make and enforce rules reasonably required
in the exercise of its powers and jurisdiction, including rules of
practice and procedure; and specifically, PURA §58.024, relat-
ing to service reclassification.




(b) Application. Except as otherwise provided herein,
the provisions of this section shall apply to dominant certified
telecommunications utilities (DCTUs). Unless the DCTU has elected
to be regulated under the terms of the Public Utility Regulatory Act
(PURA) Chapter 58, [ of 1995 (PURA95), Title III, Subtitle H,] the
provisions of this section may be applied to a DCTU serving 31,000
or more but fewer than one million access lines only on a bona fide
request by a holder of a Certificate of Operating Authority or Service
Provider Certificate of Operating Authority.
(c) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.
(1) Electing LEC — A DCTU electing to be regulated
under the terms of PURA Chapter 58 [PURA95, Title III, Subtitle H]
may be referred to as an electing LEC.
(2)-(4) (No change.)
(d) (No change.)
(e) Basic network services. Except as provided by paragraph
(2) of this subsection, a DCTU may not exercise pricing flexibility
for a basic network service.
(1) The following services are initially classified as basic
network services:
(A)-(C) (No change.)
(D) service connection [charges] for basic services;
(E)-(O) (No change.)
(f) Discretionary services. Except as provided by paragraph
(5) of this subsection, a DCTU may not exercise pricing flexibility
for a discretionary service.
(1)-(3) (No change.)
(4) The price ceiling for a discretionary service provided
by an electing LEC may not be set below or above the rate in
effect on September 1, 1995, without regard to proceedings pending
under PURA §§12.004, 15.001, 15.002, 53.151 and 53.152 [§1.301
or §3.210 of PURA95] or under Government Code, Chapter 2001,
Subchapter G [,Chapter 2001, Government Code]. The ceiling may
be raised only after the proceedings required under PURA, Chapter
60 [ PURA95, Title III, Subtitle J]. Thereafter, on application by the
DCTU or on the commission’s own motion, the commission may
change the price ceiling but may not increase the ceiling more than
10% annually.
(5)-(6) (No change.)
(g) Competitive services. Except as provided by paragraphs
(2) and (4) of this subsection, a DCTU may not exercise pricing
flexibility for a competitive service.
(1) (No change.)
(2) [If the commission has determined, pursuant to
§23.27 of this title (relating to Rate-Setting Flexibility for Services
Subject to Significant Competitive Challenges), that a service pro-
vided by a DCTU is subject to significant competitive challenge, then
that service, with respect to that DCTU, is classified as a competitive
service and the DCTU shall have the pricing flexibility provided by
§23.27 of this chapter. ]
[(3)] The price for a competitive service shall not be set
below LRIC or the price floor prescribed by §23.102 of this title
[chapter], whichever is higher. An electing LEC may request the
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establishment of a price floor for a competitive service that is above
the floor prescribed by this paragraph.
(3) [(4)] An electing LEC may set the price for a
competitive service at any level above the floor prescribed in this
subsection. Permissible pricing flexibility includes volume and term
discounts, zone density pricing, packaging of services, customer
specific contracts, and other promotional pricing flexibility, subject to
the requirements of PURA §60.001 and §60.002 [§3.451 of PURA95
]. However, an electing LEC may not increase the price of a service
in a geographic area in which that service or a functionally equivalent
service is not readily available from another provider. The pricing
flexibility allowed by this subsection permits the packaging of a
competitive service with one or more discretionary services only if
the DCTU demonstrates that the rate for the package of services is
greater than the sum of the LRIC of the competitive service and the
tariffed rates of the discretionary services included in the package.
(4) [(5)] Prices for competitive services may not be
unreasonably preferential, prejudicial, or discriminatory.
(h) Reclassification of a service. The commission, acting
on a petition from an interested party or on its own motion, may
reclassify a basic network service as a discretionary service or a
competitive service or may reclassify a discretionary service as a
competitive service.
(1)-(2) (No change.)
(3) For purposes of defining pricing flexibility for an
electing LEC, a service may not be reclassified as a discretionary
or competitive service until full implementation of all competitive
safeguards required byPURA §§60.021 - 60.023, 60.041 - 60.045,
60.061 - 60.065, 60.081 - 60.084, 60.101 - 60.102, 60.121 - 60.128,
and 60.141 [§§3.452, 3.453, 3.454, 3.455, 3.456, 3.457 and 3.458 of
PURA95].
§23.108. Reclassification of Telecommunications Services for Elect-
ing Incumbent Local Exchange Carriers (ILECs).
(a) Purpose. The provisions of this section are intended to
establish the minimum criteria and standards for reclassifying a basic
network service as a discretionary service or competitive service;
or a discretionary service as a competitive service, pursuant to the
Public Utility Regulatory Act (PURA) §58.024 and to establish the
procedures to be followed in petitioning for reclassification.
(b) Definitions. The following words and terms when used
in this section shall have the following meaning unless the context
clearly indicates otherwise:
(1) Basic network services (BNS) — Those services as
defined in PURA §58.051, and any other service the commission
subsequently categorizes as a basic network service.
(2) Competitive services (CS) — Those services as
defined in PURA §58.151, and any other service the commission
subsequently categorizes as a competitive service.
(3) Discretionary services (DS) — Those services as
defined in PURA §58.101, and any other service the commission
subsequently categorizes as a discretionary service.
(4) Electing ILEC — An electing ILEC is an incumbent
local exchange company that has filed the election referenced in
PURA §58.021.
(5) Exchange area — That definition given in §23.3 of
this title (relating to Definitions).
(6) Facilities based provider — A telecommunications
provider that provides telecommunications services in a manner other
than reselling the incumbent local exchange company’s services.
(7) Incumbent local exchange company (ILEC) — That
definition given in §23.3 of this title.
(8) Reclassification area — The geographic area within
the electing ILEC’ s territory for which it seeks reclassification of a
service.
(c) Application. This section applies to electing ILECs.
(d) General standards for reclassification of a service. The
following conditions must be satisfied in order to reclassify a service.
(1) Prerequisite for reclassification of a service. The
commission may not reclassify a service until each competitive
safeguard prescribed by PURA Chapter 60, Subchapters (B) through
(H), is fully implemented.
(2) Determination of reclassification area. An electing
ILEC must designate the geographic area that it requests as the
reclassification area. A reclassification area shall not be smaller than
an exchange area.
(3) Public interest standard. The reclassification of
the service is just and reasonable, is not unreasonably preferential,
prejudicial, or discriminatory, or predatory or anti-competitive, and is
in the public interest.
(4) Rate changes. Rate changes shall be contemplated
by the commission, in a separate proceeding, after reclassification
has occurred.
(e) Standards for reclassification of a basic network service
as a discretionary service. At a minimum, the following conditions
must be satisfied in order to reclassify a basic network service as a
discretionary service:
(1) The service is not necessary to complete a telephone
call; and
(2) Public policy determines that the service does need
not to remain in a basic network service classification.
(f) Standards for reclassification of a basic network service
or discretionary service as a competitive service. At a minimum,
the following conditions must be satisfied in order to reclassify a
basic network service as a competitive service or to reclassify a
discretionary service as a competitive service:
(1) There is an effective alternative facilities based
provider offering the same, equivalent, or substitutable service at
comparable rates, terms, and conditions to the reclassification area;
(2) At least 60% of access lines in the reclassification
area have access to the existing competitors;
(3) Substantial barriers to entry do not exist for the
relevant market;
(4) The existing competitors have or can easily obtain
additional capacity, or new competitors may easily enter the market
in response to an increase in price of the electing ILEC’s rates; and
(5) The electing ILEC does not have market power
sufficient to control, in a manner that is adverse to the public interest,
the price of the service in the reclassification area.
(g) Requirements for notice and contents of the application
in compliance with this section.
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(1) Notice of Application. The electing ILEC shall
provide direct notice to all Service Provider Certificate of Operating
Authority (SPCOA) and Certificate of Operating Authority (COA)
holders offering service in the designated reclassification area and
direct notice to customers in the reclassification area. Unless
otherwise required by the presiding officer or by law, the notice shall
include at a minimum a description of the service, the proposed rates,
the affected geographic area, and other terms of the service, the types
of customers likely to be affected if the application is approved,
the proposed effective date for the application, and the following
language: "Persons who wish to comment on this application should
notify the commission by (specified date, 10 days before the proposed
effective date). Requests for further information should be mailed to
the Public Utility Commission of Texas, P. O. Box 13326, Austin,
Texas 78711- 3326, or you may call the Public Utility Commission’s
Office of Customer Protection at (512) 936-7120. Hearing- and
speech-impaired individuals with text telephones (TTY) may contact
the commission at (512) 936-7136."
(2) Contents of application for each electing ILEC
seeking a service reclassification. In addition to copies required by
other commission rules, one copy of the application shall be delivered
to the Office of Regulatory Affairs and one copy shall be delivered
to the Office of Public Utility Counsel. The application shall contain
the following:
(A) a showing by the electing ILEC that the compet-
itive safeguards in PURA, Chapter 60, Subchapters (B) through (H)
have been met;
(B) a description of the service(s) and the rates, terms,
and conditions under which the service(s) is currently provided
and how the proposed reclassification of the service(s) is just
and reasonable and is not unreasonably preferential, prejudicial, or
discriminatory, or predatory or anti-competitive;
(C) a description of the geographic market area,
specifying the exchange or exchanges, for which the reclassification
is requested;
(D) the proposed effective date of the transfer;
(E) a statement detailing the method and content of
the notice, if any, the utility has provided or intends to provide to the
public regarding the application and a brief statement explaining why
the electing ILEC’s notice proposal is reasonable and that the elect-
ing ILEC’ s notice proposal complies with applicable law;
(F) a copy of the text of the notice, if any;
(G) a showing that the relevant standards required
under subsections (d) and (e) or (f) of this section, whichever is
applicable, have been satisfied;
(H) an explanation of how the reclassification of the
service advances the public interest;
(I) an estimate of the number and size of alternative
facilities based providers offering the service to be reclassified;
(J) the total number and percentage of the electing
ILEC’s subscribers of the service in the reclassification area, for each
exchange, measured by customer and access lines; and
(K) an estimate of the electing ILEC’s market share
for the service, for each exchange, both by access line and customer
number.
(h) Commission processing of application.
(1) Administrative review. An application considered
under this section may be reviewed administratively unless the
electing ILEC requests the application be docketed or the presiding
officer, for good cause, determines at any point during the review that
the application should be docketed.
(A) The operation of the proposed rate schedule may
be suspended for 35 days after the effective date of the application.
The effective date shall be no earlier than 30 days after the filing
date of the application or 30 days after public notice is completed,
whichever is later.
(B) The application shall be examined for sufficiency.
If the presiding officer concludes that material deficiencies exist in
the application, the applicant shall be notified within 10 working days
of the filing date of the specific deficiency in its application, and the
earliest possible effective date of the application shall be no less than
30 days after the filing of a sufficient application with substantially
complete information as required by the presiding officer. Thereafter,
any time deadlines shall be determined from the 30th day after
the filing of the sufficient application and information or from the
effective date if the presiding officer extends that date.
(C) While the application is being administratively
reviewed, the commission staff and the staff of the Office of Public
Utility Counsel may submit requests for information to the electing
ILEC. Six copies of all answers to such requests for information shall
be filed with central records and one copy shall be provided the Office
of Public Utility Counsel within 10 days after receipt of the request
by the electing ILEC.
(D) No later than 20 days after the filing date of
the sufficient application, interested persons may provide to the
commission staff written comments or recommendations concerning
the application. The commission staff shall and the Office of Public
Utility Counsel may file with the presiding officer written comments
or recommendations concerning the application.
(E) No later than 35 days after the effective date of
the application, the presiding officer shall issue an order approving,
denying, or docketing the electing ILEC’ s application.
(2) Approval or denial of application. The application
shall be approved by the presiding officer if the proposed reclassifi-
cation complies with each requirement of this section. If, based on
the administrative review, the presiding officer determines that one or
more of the requirements not waived have not been met, the presiding
officer shall docket the application.
(3) Standards for docketing. The application may be
docketed pursuant to the commission’ s Procedural Rules §22.33(b)
of this title (relating to Tariff Filings).
(4) Review of the application after docketing. If the
application is docketed, the deadline is automatically suspended to
a date 120 days after the applicant has filed all of its direct testimony
and exhibits, or 155 days after the effective date, whichever is
later. Affected persons may move to intervene in the docket, and
the presiding officer may schedule a hearing on the merits. The
application shall be processed in accordance with the commission’s
rules applicable to docketed cases.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on November 2, 1997.
TRD-9715631
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Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Earliest possible date of adoption: January 5, 1998
For further information, please call: (512) 936–7308
♦ ♦ ♦
Part IV. Texas Department of Licensing
and Regulation
Chapter 65. Boiler Division
16 TAC §§65.20, 65.60, 65.65, 65.80, 65.100
The Texas Department of Licensing and Regulation proposes
amendments to §§65.20, 65.60, 65.65, 65.80, and 65.100,
concerning the certification of boilers.
The changes in §65.20 clarify the intent of subsection (a) by
defining the responsibility of inspection by insurance inspection
agencies and the state.
The change in §65.60 provide a mandatory indoctrination for
inservice boiler inspectors prior to issuance of a commission.
The change in §65.65 revises the previous division name to
correspond with the existing division name.
The changes in §65.80 provide for a change in power boiler
inspection fees due to a change in the American Society
of Mechanical Engineers (ASME) Boiler and Pressure Vessel
Code, Section I regarding a change from the usage of boiler
heating surface to capacity in establishing the system design
of a boiler. Current power boiler fees are based on heating
surface.
The changes in §65.100 provide for the use of remote water
level indicators in lieu of a direct reading water gage glass on
certain unfired steam boilers as shown in Exhibit 5A of the boiler
rules, 16 Texas Administrative Code §65 (1996).
George R. Bynog, Chief Inspector, Technical Standards-Boiler
Section of the Texas Department of Licensing and Regulation,
has determined that for the first five-year period these sections
are in effect there will be fiscal implications as a result of en-
forcing or administering §65.80. The effect on state government
for the first five year period this section is in effect will be an
increase in revenue of $176,925 for fiscal years 1998 through
2002. There will be no fiscal implications on local government.
Mr. Bynog also has determined that for each year of the first five
years the sections are in effect the public benefit anticipated as a
result of enforcing the sections will be the clarification of existing
rules; standardized indoctrination for all inspectors; a standard
fee structure for power boilers thereby reducing administrative
workloads, and to provide economic relief for owner/operators
of certain unfired steam boilers.
There will be a fiscal effect on persons, some of which will
be an undeterminable amount of small business owners, who
are required to comply with §65.80 as proposed. The cost of
compliance will be an additional $30 for boilers with a heating
surface of up to 50 square feet; an additional $15 for boilers with
a heating surface of 51 to 100 square feet; and an additional
$5.00 for boilers with a heating surface of 101 to 500 square
feet. There will be a decrease of $10 for boilers with a heating
surface of 501 to 1,500 square feet and a decrease of $50 for
boilers with a heating surface greater than 1,500 square feet.
These changes only impact power boiler inspections provided
by the State of Texas.
Comments on the proposal may be submitted to the Texas
Department of Licensing and Regulation, George Bynog, Chief
Boiler Inspector, P.O. Box 12157, Austin, Texas 78711, (512)
463-2904.
The amendments are proposed under the Texas Health and
Safety Code Annotated §755 (Vernon 1997) which authorizes
the Texas Department of Licensing and Regulation to promul-
gate and enforce a code of rules in keeping with standard usage
for the construction, inspection, installation, use, maintenance,
repair, alteration, and operation of boilers.
The Code affected by the amendments is Texas Health and
Safety Code Annotated §755 (Vernon 1997) .
§65.20. Licensing/Certification/Registration Requirements.
(a) Inspection of all boilers. [All boilers not exempted by
the Health and Safety Code, Section 755.022, shall be inspected in
accordance with the Health and Safety Code, Section 755.025 and/or
Section 755.026, or with requirements specified under the applicable
rules.]
(1) All boilers not exempted by the Tex. Health and
Safety Code Ann. §755.022 shall be inspected in accordance with
the Tex. Health and Safety Code Ann. §755.025 and/or §755.026, or
with requirements specified under the applicable rules.
(2) Boilers shall be inspected by the inspection agency
where the boiler is insured. All uninsured boilers shall be inspected
by the chief inspector or deputy inspector.
(b)-(i) (No change.)






(F) When a request is for new issuance or reinstate-
ment as described in §65.20(g)(2)(A)(i) and (ii) of this title (relating
to licensing/certification/registration requirements), the inspector will
attend a mandatory indoctrination period of one and one-half days




(b) Recommendations of the board will be transmitted to the
commissioner by the chairman of the board through the director of





(2) Inspection by deputy inspector. The owner or
operator shall make payment of the appropriate fee as shown below.
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(A) The inspection fees for all boilers other than
heating boilers shall be $110. [:]
[( i) those with a heating surface of 50 square feet
(4.65 square meters) or less -$80;
[( ii) those with a heating surface greater than 50
square feet (4.65 square meters) but not greater than 100 square feet
(9.29 square meters) - $90; ]
[( ii i) those with a heating surface greater than 100
square feet (9.29 square meters) but not greater than 500 square feet
(46.45 square meters) - $105;]
[( iv) those with a heating surface greater than 500
square feet (46.45 square meters) but not greater than 1,500 square
feet (139.35 square meters) - $120; and ]
[(v) those with a heating surface greater than 1,500






(c) Low-water fuel cutoffs and water feeding devices.
(1)-(3) (No change.)
(4) All newly installed automatically fired hot water
heating boilers, when installed in a forced circulation system and
not under continuous attendance, shall be equipped in the manner
described in this subsection [and subsections (a)-(b) of this section].
A coil-type boiler or a water-tube boiler requiring forced circulation
to prevent overheating of the coils or tubes shall have a device which
is listed by a nationally recognized testing agency to prevent burner




(e) Unfired steam boilers.
(1)-(2) (No change.)
(3) Requirements for water level indicators for unfired




(3) Water level indicators.
(A)-(C) (No change.)
(D) Each steam drum of an unfired steam boiler,
irrespective of pressure and temperature, as shown in Exhibit 5A shall
be provided with one direct reading water level indicator (water gage
glass) or two independent remote level indicators that are maintained
in simultaneous operation while the boiler is in service.
(E) [(D)] In all installations where direct visual
observations of the water gage glass(es) cannot be made, two remote
level indicators shall be provided at operational level.
(F)[(E)] The gage cock connections shall not be less
than 1/2 inch pipe size.
(G) [(F)] No outlet connections, except for damper
regulator, feedwater regulator, drains, steam gages, or apparatus of
such form as does not permit the escape of an appreciable amount of
steam or water therefrom, shall be placed on the pipes connecting a
water column or gage glass to a boiler.
(H) [G] The water column shall be fitted with a drain
cock or drain valve of at least 3/4 inch pipe size. The water column
blowdown pipe shall not be less than 3/4 inch pipe size and shall be
piped to a safe point of discharge.
(I) [H] Connections from the boiler to remote level
indicators shall be at least 3/4 inch pipe size to, and including the
isolation valve and at least 1/2 inch OD tubing from the isolation valve
to the remote level indicator. These connections shall be completely




This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Department of Licensing and Regulation
Earliest possible date of adoption: January 5, 1998
For further information, please call: (512) 463–7348
♦ ♦ ♦
Part VIII. Texas Racing Commission
Chapter 305. Licenses for Pari-mutuel Racing
Subchapter B. Individual Licenses
16 TAC §305.33
The Texas Racing Commission proposes an amendment to
§305.33, concerning the license badge. The amendment
modifies the information required to be placed on the license
badge to include the month and year the license expires. The
Commission has implemented a system of revolving expiration
dates for occupational licenses and the change in the license
badge style aids in that new system.
Paula C. Flowerday, General Counsel for the Texas Racing
Commission, has determined that for the first five-year period
the proposal is in effect there will be no fiscal implications for
state or local government as a result of enforcing the proposal.
Ms. Flowerday also has determined that for each of the first
five years the proposal is in effect the public benefit anticipated
as a result of enforcing the proposal will be that enforcement
and regulatory personnel will be able to tell at a glance when
a particular license expires. This will help ensure only licensed
personnel are permitted to participate in pari-mutuel racing, as
required by state law. There will be no fiscal implications for
small businesses. There is no anticipated economic cost to an
individual required to comply with the proposal. The proposal
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has no effect on the state’s agricultural, horse breeding, horse
training, greyhound breeding, or greyhound training industries.
Comments on the proposal may be submitted on or before
January 5, 1998, to Paula C. Flowerday, General Counsel for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.
The amendment is proposed under the Texas Civil Statutes,
Article 179e, §3.02, which authorize the Commission to adopt
rules for conducting racing with wagering and for administering
the Texas Racing Act; §5.01 which requires the Commission to
issue a license credential to every occupational licensee; and
§7.06, which requires the Commission to issue identification
cards to occupational licensees.




(c) The badge must contain:
(1) the licensee’s full name;
(2) the licensee’s photograph;
(3) the category of license;
(4) the month and year in which the license expires [the
issuance date and the expiration date of the license];
(5) a color code that designates whether the licensee has
access to the stable or kennel area; and
(6) the license [serial] number assigned by the commis-
sion.
(d) If a badge issued under this section is lost or stolen, the
licensee shall immediately notify the commission.
[(e)] If a licensee’s license badge is lost, stolen, or destroyed,
the licensee may apply for a duplicate badge with the same terms as
the original badge. To apply for a duplicate badge, the licensee must:
(1) file a sworn affidavit stating that the badge was lost,
stolen, or destroyed;
(2) surrender any remaining portion of the badge; and
(3) pay a duplicate badge fee in an amount set by the
commission.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.





Earliest possible date of adoption: January 5, 1998
For further information, please call: (512) 833–6699
♦ ♦ ♦
Subchapter C. Racetrack Licenses
16 TAC §305.70
The Texas Racing Commission proposes an amendment to
§305.70, concerning officials’ fees. The amendment changes
the amount of the officials’ fee that pari-mutuel racetracks
are required to pay to the Commission to offset the costs of
providing officials.
Paula C. Flowerday, General Counsel for the Texas Racing
Commission, has determined that for the first five-year period
the amendment is in effect there will be no fiscal implications
for local government as a result of enforcing the proposal.
There will be fiscal implications for state government. The
Commission will collect an officials’ fee from each Class 1,
Class 2, and greyhound pari-mutuel racetrack to offset the
Commission’s costs in compensating the stewards, racing
judges, and veterinarians officiating at that racetrack. According
to the live race date calendar approved by the Commission
for 1998, the Commission expects to collect $739,680 from
pari-mutuel horse racetracks and $466,464 from pari-mutuel
greyhound racetracks. Because the amount of the fee is
set at an amount that will offset the costs to the agency of
compensating the officials, the net fiscal impact to the state
should be zero. If the amount of revenue received exceeds the
agency’s costs or if the agency’s costs exceed the amount of
revenue, the Commission intends to amend the rule in the future
to ensure the statutory mandate in Texas Civil Statutes, Article
179e, §3.07(a) is met.
Ms. Flowerday also has determined that for each of the first five
years the amendment is in effect the public benefit anticipated
as a result of enforcing the proposal will be that the Commission
will be in full compliance with the statutory mandate in Texas
Civil Statutes, Article 179e, §3.07(a). There will be fiscal
implications for pari-mutuel racetracks required to comply with
the proposal. Each Class 1 and Class 2 pari-mutuel horse
racetrack will be required to pay to the Commission an officials’
fee of $2,208 per live race date. Each pari-mutuel greyhound
racetrack will be required to pay to the Commission an officials’
fee of $516 per live race performance. The total amount of the
fee each racetrack will be required to pay each year will depend
on the number of live race dates or live race performances run
by the racetrack. Based on the live race date calendar for 1998
which has been approved by the Commission, the total amount
expected to be due from each racetrack is as follows:
Lone Star Park at Grand Prairie $236,256
Manor Downs $66,240
Retama Park $183,264
Sam Houston Race Park $253,920
Gulf Greyhound Park $270,384
Corpus Christi Greyhound Race Track $196,080 There is
no anticipated economic cost to an individual required to
comply with the proposal. The proposal has no effect on the
state’s agricultural, horse breeding, horse training, greyhound
breeding, or greyhound training industries.
Comments on the proposal may be submitted on or before
January 5, 1998, to Paula C. Flowerday, General Counsel for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.
The amendment is proposed under the Texas Civil Statutes,
Article 179e, §3.02, which authorize the Commission to adopt
rules for conducting racing with wagering and for administering
the Texas Racing Act; and §3.07 which authorizes the Commis-
sion to establish an officials’ fee by rule.
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The proposed new section implements Texas Civil Statutes,
Article 179e.
§305.70. Officials’ Fee.
(a) Each Class 1 or 2 horse racing association and each
greyhound racing [An] association shall pay a fee for officials
provided by the commission. The amount of the fee is based on
the actual cost to the commission of compensating the officials for
the racetrack required to be compensated by the commission. The
commission shall periodically bill the association for the officials’
fee, which is due not later than the third business day after the date
the billing was received by the association.
(b) The amount of the fee under this section for a horse
racing association is $2,208 per live race day. The amount of the
fee under this section for a greyhound racing association is $516 per
performance.
[(b) Theofficials’ feeat agreyhound racetrack isbased on the
actual cost to the commission of compensating the presiding racing
judge and the commission veterinarian. The compensation for these
officials is: ]
[(1) for the presiding racing judge, $125 per performance;
and]
[(2) for the commission veterinarian, $125 per perfor-
mance.]
[(c) The officials’ fee at a horse racetrack is based on the
actual cost to the commission of compensating the presiding steward
and the commission veterinarians. The compensation for these
officials is $260 per race day and $175 per non-race day.]
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.





Earliest possible date of adoption: January 5, 1998
For further information, please call: (512) 833–6699
♦ ♦ ♦
Chapter 307. Practice and Procedure




The Texas Racing Commission proposes an amendment to
§307.261, concerning appeals to the Commission from rulings
issued by the stewards and racing judges. The amendment
clarifies the eligibility status of race animals that are involved in
an appeal that affects the official order of finish of a race.
Paula C. Flowerday, General Counsel for the Texas Racing
Commission, has determined that for the first five-year period
the amendment is in effect there will be no fiscal implications for
state or local government as a result of enforcing the proposal.
Ms. Flowerday also has determined that for each of the
first five years the amendment is in effect the public benefit
anticipated as a result of enforcing the proposal will be that
pari-mutuel racing will be of the utmost integrity. There
will be no fiscal implications for small businesses. There
is no anticipated economic cost to an individual required to
comply with the proposal. The proposal has no effect on the
state’s agricultural, horse breeding, horse training, greyhound
breeding, or greyhound training industries.
Comments on the proposal may be submitted on or before
January 5, 1998, to Paula C. Flowerday, General Counsel for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.
The amendment is proposed under the Texas Civil Statutes,
Article 179e, §3.02, which authorize the Commission to adopt
rules for conducting racing with wagering and for administering
the Texas Racing Act; and §6.06, which authorizes the Com-
mission to adopt rules on all matters relating to the operation
of racetracks; and Tex. Gov’t Code, §2001.004, which requires
the Commission to adopt rules of practice and procedure.
The proposed amendment implements Texas Civil Statutes,
Article 179e.
§307.261. Appeal to the Commission.
(a)-(f) (No change.)
(g) If an appeal involves the official order of finish in a race,
all horses finishing first or declared to be the winner by the stewards
carry all penalties of eligibility until the winner is determined through
the final resolution of the appeal.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.





Earliest possible date of adoption: January 5, 1998
For further information, please call: (512) 833–6699
♦ ♦ ♦
Chapter 311. Conduct and Duties of Individuals
Subchapter B. Specific Licensees
General Provisions
16 TAC §311.106
The Texas Racing Commission proposes an amendment to
§311.106, concerning stable names. The Texas Racing Act was
revised by sunset legislation effective September 1, 1997, and
in that legislation, the Commission is prohibited from adopting
rules which restrict nondeceptive advertising. The amendment
implements that legislation by eliminating the restrictions on the
use of stable names that advertise products or services.
Paula C. Flowerday, General Counsel for the Texas Racing
Commission, has determined that for the first five-year period
the amendment is in effect there will be no fiscal implications for
state or local government as a result of enforcing the proposal.
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Ms. Flowerday also has determined that for each of the
first five years the amendment is in effect the public benefit
anticipated as a result of enforcing the proposal will be that the
Commission’s rules will be consistent with applicable state law.
There are no fiscal implications for small businesses. There
is no anticipated economic cost to an individual required to
comply with the proposal. The proposal has no effect on the
state’s agricultural, horse breeding, horse training, greyhound
breeding, or greyhound training industries.
Comments on the proposal may be submitted on or before
January 5, 1998, to Paula C. Flowerday, General Counsel for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.
The amendment is proposed under the Texas Civil Statutes,
Article 179e, §3.02, which authorize the Commission to adopt
rules for conducting racing with wagering and for administering
the Texas Racing Act; §3.021 which prohibits the Commission
from restricting nondeceptive advertising; and §6.06, which
authorizes the Commission to adopt rules on all matters relating
to the operation of pari-mutuel racetracks.




[(e) A stable name that advertises a product or service other
than the stable may not be registered.]
(e) [(f)] A licensee who has registered a stable name under
this section may not use the licensee’s real name for racing purposes
except on approval of the stewards or racing judges.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.





Earliest possible date of adoption: January 5, 1998
For further information, please call: (512) 833–6699
♦ ♦ ♦




The Texas Racing Commission proposes an amendment to
§313.21, concerning the eligibility requirements for stewards.
The Texas Racing Act was revised by sunset legislation effective
September 1, 1997, and that legislation made all three stewards
at horse racetracks employees of the Commission. The
amendment implements that legislation removing the reference
in the rules to a list of approved stewards for use by racetracks
when employing stewards.
Paula C. Flowerday, General Counsel for the Texas Racing
Commission, has determined that for the first five-year period
the amendment is in effect there will be no fiscal implications for
state or local government as a result of enforcing the proposal.
Ms. Flowerday also has determined that for each of the
first five years the amendment is in effect the public benefit
anticipated as a result of enforcing the proposal will be that the
Commission’s rules will be consistent with applicable state law.
There are no fiscal implications for small businesses. There is
no anticipated economic cost to an individual required to comply
with the proposal. The proposal has no effect on the state’s
agricultural, horse breeding, greyhound breeding, greyhound
training, or horse training industries.
Comments on the proposal may be submitted on or before
January 5, 1998, to Paula C. Flowerday, General Counsel for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.
The amendment is proposed under the Texas Civil Statutes,
Article 179e, §3.02, which authorize the Commission to adopt
rules for conducting racing with wagering and for administering
the Texas Racing Act; and §3.07, which requires the Commis-
sion to employ all stewards at pari-mutuel horse racetracks.
The proposed amendment implements Texas Civil Statutes,
Article 179e.
§313.21. Eligibility for Appointment.
(a)-(c) (No change.)
[(d) An association may request stewards from an approved
steward list on file with the commission.]
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.





Earliest possible date of adoption: January 5, 1998
For further information, please call: (512) 833–6699
♦ ♦ ♦
16 TAC §313.22
The Texas Racing Commission proposes an amendment to
§313.22, concerning the general duties of stewards. The
amendment specifically authorizes the stewards at a pari-
mutuel horse racetrack to order an endoscopic examination to
be performed on a horse, at the expense of the horse’s owner,
to determine whether foreign material, such as a sponge, is
obstructing the flow of air into the horse’s lungs.
Paula C. Flowerday, General Counsel for the Texas Racing
Commission, has determined that for the first five-year period
the amendment is in effect there will be no fiscal implications for
state or local government as a result of enforcing the proposal.
Ms. Flowerday also has determined that for each of the first five
years the amendment is in effect the public benefit anticipated
as a result of enforcing the proposal will be that pari-mutuel
racing will be humane for the race horses. There are no fiscal
implications for small businesses. There will be an economic
cost to an individual required to comply with the proposal. If
the stewards order an endoscopic examination, the owner of
the horse would be required to pay the cost of the examination
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performed by a private veterinarian. The Commission estimates
the cost of an endoscopic examination to range from $50-$75.
The proposal has no effect on the state’s agricultural, horse
breeding, greyhound breeding, or greyhound training industries.
The proposal may affect the horse training industry in that it will
deter individuals involved in the training of race horses from
placing or permitting the placement of sponges or other foreign
material in the nasal passages of race horses.
Comments on the proposal may be submitted on or before
January 5, 1998, to Paula C. Flowerday, General Counsel for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.
The amendment is proposed under the Texas Civil Statutes,
Article 179e, §3.02, which authorize the Commission to adopt
rules for conducting racing with wagering and for administering
the Texas Racing Act; §3.07, which authorizes the Commission
to adopt rules specifying the authority of the stewards; §3.16,
which authorizes the Commission to adopt rules prohibiting the
unlawful influencing of the outcome of a race; and §6.06, which
authorizes the Commission to adopt rules on all matters relating
to the operation of pari-mutuel racetracks.




(c) The stewards may, at any time, order an endoscopic
examination of a horse to determine the presence of foreign material
in the nasal passages that obstructs or could obstruct the flow of air
into the horse’s lungs. An examination ordered under this subsection
must be:
(1) performed by a veterinarian licensed by the commis-
sion at the horse owner’ s expense; and
(2) witnessed by a commission veterinarian.
[(c) One steward shall be present in the paddock for the sad-
dling of the horses for a race.]
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.





Earliest possible date of adoption: January 5, 1998
For further information, please call: (512) 833–6699
♦ ♦ ♦




The Texas Racing Commission proposes an amendment to
§313.166, concerning the apprentice weight allowance. The
amendment clarifies the length of time a jockey is permitted to
ride with an apprentice weight allowance and the circumstances
under which the commission may extend that time. The
amendment makes the Commission’s rules consistent with the
model rule on apprentice jockeys developed by the Jockey
Guild.
Paula C. Flowerday, General Counsel for the Texas Racing
Commission, has determined that for the first five-year period
the amendment is in effect there will be no fiscal implications for
state or local government as a result of enforcing the proposal.
Ms. Flowerday also has determined that for each of the first five
years the amendment is in effect the public benefit anticipated
as a result of enforcing the proposal will be that pari-mutuel
racing will be of the utmost integrity. There is no anticipated
economic cost to an individual required to comply with the
proposal. The proposal has no effect on the state’s agricultural,
horse breeding, greyhound breeding, greyhound training, or
horse training industries.
Comments on the proposal may be submitted on or before
January 5, 1998, to Paula C. Flowerday, General Counsel for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.
The amendment is proposed under the Texas Civil Statutes,
Article 179e, §3.02, which authorize the Commission to adopt
rules for conducting racing with wagering and for administering
the Texas Racing Act; and §6.06, which authorizes the Com-
mission to adopt rules on all matters relating to the operation of
pari-mutuel racetracks.
The proposed amendment implements Texas Civil Statutes,
Article 179e.
§313.166. Apprentice Allowance.
(a) An apprentice jockey is entitled to ride with a five-pound
weight allowance in all thoroughbred races exc pt handicap or stakes
races beginning with the jockey’s first mount and continuing for 12
months after the date of the jockey’s fifth winning mount.
(b) If during the 12-month period after an apprentice jockey
rides the jockey’s fifth winning mount the apprentice jockey fails to
ride at least 40 winners, the jockey may continue to ride with the five-
pound allowance for a second 12-month period after riding the fifth
winning mount or until the jockey has ridden 40 winners, whichever
occurs first. In no event may a weight allowance be claimed for more
than two years from the date of the fifth winning mount unless the
commission has granted an extension under this section.
(c) Extensions.
(1)The commission may extend the weight allowance of an
apprentice jockey if the commission determines the apprentice jockey
was unable to ride for at least seven consecutive days due to:
(A) physical disability or illness;
(B) military service;
(C) attendance in an institution of secondary or higher
education;
(D) a restriction on racing; or
(E) other valid reasons.
(2) An apprentice jockey requesting an extension must
provide documentation to the commission verifying the time lost.
If an apprentice jockey has requested an extension from another
racing commission, the commission is bound by the decision of the
other racing commission. [I f an apprentice jockey is unable to ride
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for a period of at least 14 consecutive days after the date of the
jockey’s fifth winning mount, because of service in the armed forces
of this country or because of physical disability, the commission may
extend the time during which the apprentice weight allowance may
be claimed. An extension granted under this subsection may not
exceed the total number of days during which the apprentice jockey
was unable to ride.]
[(d) This section does not apply to jockeys in:]
[(1) a quarter horse race;]
[(2) a mixed race between quarter horses and thorough-
breds; or ]
[(3) a handicap or stakes race.]
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.





Earliest possible date of adoption: January 5, 1998
For further information, please call: (512) 833–6699
♦ ♦ ♦
Subchapter D. Running of the Race
Jockeys
16 TAC §313.406
The Texas Racing Commission proposes an amendment to
§313.406, concerning colors and number. The Texas Racing
Act was revised by sunset legislation effective September 1,
1997, and in that legislation, the Commission is prohibited
from adopting rules which restrict nondeceptive advertising.
The amendment implements that legislation by eliminating the
restrictions on advertising on jockey clothing.
Paula C. Flowerday, General Counsel for the Texas Racing
Commission, has determined that for the first five-year period
the amendment is in effect there will be no fiscal implications for
state or local government as a result of enforcing the proposal.
Ms. Flowerday also has determined that for each of the
first five years the amendment is in effect the public benefit
anticipated as a result of enforcing the proposal will be that the
Commission’s rules will be consistent with applicable state law.
There are no fiscal implications for small businesses. There
is no anticipated economic cost to an individual required to
comply with the proposal. The proposal has no effect on the
state’s agricultural, horse breeding, horse training, greyhound
breeding, or greyhound training industries.
Comments on the proposal may be submitted on or before
January 5, 1998, to Paula C. Flowerday, General Counsel for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.
The amendment is proposed under the Texas Civil Statutes,
Article 179e, §3.02, which authorize the Commission to adopt
rules for conducting racing with wagering and for administering
the Texas Racing Act; §3.021 which prohibits the Commission
from restricting nondeceptive advertising; and §6.06, which
authorizes the Commission to adopt rules on all matters relating
to the operation of pari-mutuel racetracks.
The proposed amendment implements Texas Civil Statutes,
Article 179e.
§ 313.406. Colors and Number.
(a)-(c) (No change.)
[(d) A jockey may not ride a horse in a race if the jockey is
wearing clothing on which letters, words, graphics, or other symbols
are printed which advertise a project or service other than the owner
or stable for which the jockey rides.]
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.





Earliest possible date of adoption: January 5, 1998
For further information, please call: (512) 833–6699
♦ ♦ ♦




16 TAC §315.2, §315.3
The Texas Racing Commission proposes amendments to
§315.2 and §315.3, concerning the racing judges and substi-
tute officials. The Texas Racing Act was revised by sunset
legislation effective September 1, 1997, and that legislation
made all three racing judges at greyhound racetracks em-
ployees of the Commission. The amendment implements
that legislation removing the reference in the rules to a list of
approved racing judges for use by racetracks when employing
racing judges and to the references to a racetrack appointing
substitute judges.
Paula C. Flowerday, General Counsel for the Texas Racing
Commission, has determined that for the first five-year period
the amendments are in effect there will be no fiscal implications
for state or local government as a result of enforcing the
proposal.
Ms. Flowerday also has determined that for each of the first
five years the amendments are in effect the public benefit
anticipated as a result of enforcing the proposal will be that the
Commission’s rules will be consistent with applicable state law.
There are no fiscal implications for small businesses. There is
no anticipated economic cost to an individual required to comply
with the proposal. The proposal has no effect on the state’s
agricultural, horse breeding, greyhound breeding, greyhound
training, or horse training industries.
Comments on the proposal may be submitted on or before
January 5, 1998, to Paula C. Flowerday, General Counsel for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.
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The amendments are proposed under the Texas Civil Statutes,
Article 179e, §3.02, which authorize the Commission to adopt
rules for conducting racing with wagering and for administering
the Texas Racing Act; §3.07, which requires the Commission to
employ all racing judges at pari-mutuel greyhound racetracks;
and §6.06, which authorizes the Commission to adopt rules on
all matters relating to the operation of pari-mutuel racetracks.




[(c) The commission shall maintain a list of individuals who
are qualified to be appointed as racing judges.]
§315.3. Substitute Officials.
(a) The executive secretary may appoint a substitute [deputy
presiding] racing judge to serve in the absence ofa [the presiding]
racing judge. [The association may appoint a deputy racing judge to
serve in the absence of one of the associate racing judges.]
(b) To be eligible to be appointed as a sub titute [deputy
presiding] racing judge [or a deputy racing judge ], an individual
must be qualified to serve as a racing judge [ and must be approved
by the executive secretary].
[(c) If the deputy presiding racing judge or a deputy racing
judge who is called to serve is unavailable or cannot be present at
the designated time, the association may appoint a temporary racing
judge from the licensed officials employed by the association, with
the approval of the executive secretary. The association shall file
a written report with the commission regarding each instance that
a deputy or temporary racing judge serves. The appointment of a
temporary racing judge is valid only for the day of the appointment.]
(c) [(d)] If an approved official becomes unavailable to serve,
the association may appoint a substitute official with the approval
of the executive secretary. The substitute official must obtain a
commission license before assuming his or her duties. Not later than
seven days after an association official is removed or transferred,
the association shall provide to the commission a written report
describing in detail the circumstances of and the reasons for the
removal or transfer.
(d) [(e)] If a vacancy occurs among the racing officials
other than the racing judges and the association has not appointed an
approved substitute, or if a vacancy occurs after a performance has
begun, the racing judges shall immediately appoint another qualified
individual to fill the vacancy. To be eligible for appointment under
this subsection, an individual must be licensed by the commission
as an official. An appointment made under this subsection is valid
only for the day of the appointment, unless the association fails to
fill the vacancy on the following day and notifies the racing judges
not later than one hour before post time for the first race of the day.
The racing judges shall immediately report to the executive secretary
all appointments made under this subsection.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.





Earliest possible date of adoption: January 5, 1998
For further information, please call: (512) 833–6699
♦ ♦ ♦
Chapter 321. Pari-mutuel Wagering
Subchapter C. Simulcast Wagering
Simulcasting at Greyhound Racetracks
16 TAC §321.252
The Texas Racing Commission proposes new §321.252, con-
cerning intrastate simulcasts of greyhound races. The new sec-
tion requires a Texas greyhound racetrack that wishes to offer a
simulcast of a greyhound race conducted outside Texas to also
offer all simulcasts of greyhound races conducted inside Texas.
Paula C. Flowerday, General Counsel for the Texas Racing
Commission, has determined that for the first five-year period
the proposal is in effect there will be no fiscal implications for
state or local government as a result of enforcing the proposal.
Ms. Flowerday also has determined that for each of the first five
years the proposal is in effect the public benefit anticipated as
a result of enforcing the proposal will be that live greyhound
racing in Texas will be enhanced by ensuring it is available
at Texas greyhound racetracks in addition to any interstate
signals that may be offered. There will be fiscal implications
for greyhound racetracks. A greyhound racetrack offering pari-
mutuel wagering on a simulcast race retains a percentage
of the takeout from each pari-mutuel pool. In addition, the
greyhound racetrack offering the live race as a simulcast signal
receives a percentage of the wagering as a fee for offering
the signal. Because every signal available generates some
revenue from pari-mutuel wagering, the Commission expects
a Texas greyhound racetrack either sending a greyhound signal
to another racetrack or receiving a greyhound signal will realize
increased revenue as a result. The exact amount of the revenue
increase cannot be determined because it will depend on the
amount of pari-mutuel wagering generated on the simulcast
signal. There is no anticipated cost to individuals required to
comply with the proposal. The proposal has no effect on the
state’s agricultural, horse breeding, or horse training industries.
The proposal will have an effect on the greyhound breeding and
greyhound training industries because the breeders and trainers
of greyhounds racing in Texas receive a portion of the revenue
generated from simulcasting at greyhound racetracks. Again,
the exact amount of the revenue cannot be determined at this
time because it depends entirely on the amount wagered on
each simulcast signal.
Comments on the proposal may be submitted on or before
January 5, 1998, to Paula C. Flowerday, General Counsel for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.
The new section is proposed under the Texas Civil Statutes,
Article 179e, §3.02, which authorize the Commission to adopt
rules for conducting racing with wagering and for administer-
ing the Texas Racing Act; §11.01, which authorizes the Com-
mission to adopt rules regulating pari-mutuel wagering; and
§11.011, which authorizes the Commission to adopt rules reg-
ulating pari-mutuel wagering on simulcast races.
The proposal implements Texas Civil Statutes, Article 179e.
§321.252. Intrastate Simulcasts of Greyhound Races.
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A greyhound racetrack may offer pari-mutuel wagering on a grey-
hound race simulcast from another jurisdiction, provided the race-
track also offers all available greyhound simulcast races originating
in Texas on that day.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.





Earliest possible date of adoption: January 5, 1998
For further information, please call: (512) 833–6699
♦ ♦ ♦
TITLE 19. EDUCATION
Part I. Texas Higher Education Coordinat-
ing Board
Chapter 12. Proprietary Schools
Subchapter A. Purpose and Authority
19 TAC §12.24
The Texas Higher Education Coordinating Board proposes
amendments to Chapter 12, Subchapter A, §12.24, concerning
Purpose and Authority (Definitions). The amendments are
being proposed to define and clarify terms; to describe specific
circumstances under which the Board may revoke degree-
granting authorization; and provide for the oversight of degree
programs at institutions which become exempt from the Texas
Proprietary School Act (Texas Education Code, Chapter 132).
Glenda Barron, Assistant Commissioner for Community and
Technical Colleges has determined that for the first five year
period the rule is in effect there will be no fiscal implications as
a result of enforcing or administering the rule.
Dr. Barron also has determined that for the first five years
the rule is in effect the public benefit will be clarification of
current rules language and will provide for program approval
in institutions receiving statutory exemptions. There will be no
effect on state or local government or small businesses. There
is no anticipated economic costs to persons who are required
to comply with the rules as proposed.
Comments on the proposed amendments may be submitted to
Dr. Don W. Brown, Commissioner of Higher Education, Texas
Higher Education Coordinating Board, P.O. Box 12788, Capitol
Station, Austin, Texas 78711.
The amendments to the rules are proposed under Texas Edu-
cation Code, Sections 61.027 and 132.063 which provides the
Texas Higher Education Coordinating Board with the authority
to adopt rules concerning Purpose and Authority.
There were no other sections or articles affected by the
proposed amendments.
§12.24. Definitions.
The following words and terms shall have the following meanings,
unless the context clearly indicates otherwise.
Agent- A proprietary institution owner, partner stockholder, officer,
recruiter, administrator, faculty member, or other employee whether
full-time or part-time, either compensated or uncompensated.
Exempt -A degree-granting institution which is exempt from Texas
Education Code, Chapter 132.
Private-postsecondary educational institution An educational institu-
tion which:
(A) is not a public junior college, public senior college or
university, medical or dental unit or other agency as defined in Texas
Education Code 61.003(7);
(B) is incorporated under the laws of this state, maintains
a place of business in this state, has a representative present in this
state, or solicits business in this state; and
(C) furnishes or offers to furnish courses of instruction in
person, by electronic media, or by correspondence leading to a degree
or providing credits alleged to be applicable to a degree.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on November 18, 1997.
TRD-9715597
James McWhorter
Assistant Commissioner for Administration
Texas Higher Coordinating Board
Proposed date of adoption: January 23, 1998
For further information, please call: (512) 483–6162
♦ ♦ ♦
Subchapter C. Operational Provisions
19 TAC §12.80, §12.81
The Texas Higher Education Coordinating Board proposes to
Chapter 12, Subchapter C, new §12.80 and §12.81, concerning
Operational Provisions. The new sections are being proposed
to define and clarify terms; to describe specific circumstances
under which the Board may revoke degree-granting authoriza-
tion; and provide for the oversight of degree programs at institu-
tions which become exempt from the Texas Proprietary School
Act (Texas Education Code, Chapter 132).
Glenda Barron, Assistant Commissioner for Community and
Technical Colleges has determined that for the first five year
period the sections are in effect there will be no fiscal implica-
tions as a result of enforcing or administering the sections.
Dr. Barron also has determined that for the first five years the
sections are in effect the public benefit will be clarification of
current rules language and will provide for program approval
in institutions receiving statutory exemptions. There will be no
effect on state or local government or small businesses. There
is no anticipated economic costs to persons who are required
to comply with the new sections as proposed.
Comments on the proposed amendments may be submitted to
Dr. Don W. Brown, Commissioner of Higher Education, Texas
Higher Education Coordinating Board, P.O. Box 12788, Capitol
Station, Austin, Texas 78711.
The new sections to the rules are proposed under Texas Edu-
cation Code, Sections 61.027 and 132.063 which provides the
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Texas Higher Education Coordinating Board with the authority
to adopt rules concerning Purpose and Authority.
There were no other sections or articles affected by the
proposed amendments.
§12.80. Exemption from Texas Education Code, Chapter 132.
(a) A degree-granting institution which is granted an exemp-
tion by the Texas Workforce Commission from Texas Education
Code, Chapter 132 meets the definition of a private postsecondary
educational institution and will be considered as such. Upon receiv-
ing an exemption, the institution may no longer operate under the
provisions of this subchapter and must immediately:
(1) apply for a certificate of authority from the Coordinat-
ing Board to operate as aprivate postsecondary educational institution
pursuant to the provisions of Chapter 5, Subchapter K, of the Coor-
dinating Board rules; or
(2) relinquish its degree-granting authority and cease
granting degrees.
(b) An institution that relinquishes itsdegree-granting author-
ity before all students currently enrolled in a degree program have
graduated must assure the continuity of these students’ education by
entering into a teach-out agreement with another proprietary school
that is authorized by the Coordinating Board to grant the applied as-
sociate degree or with a public community or technical college. The
agreement shall be in writing and must contain provisions for student
transfer and specify the conditions for completion of requirements at
the teach-out institution. The agreement shall also contain provisions
for awarding degrees.
§12.81. Revocation of Degree-Granting Authority by the Coordi-
nating Board.
(a) Degree-granting authority may be revoked by the Coor-
dinating Board if an institution:
(1) violates a provision of Chapter 12 of the Board rules;
(2) fails to maintain the Board’s standards on which
degree-granting authority was conveyed or fails to maintain any
conditions imposed by the Board at the time authority was granted;
(3) fails to comply with any of the provisions stipulated
in the Guidelines for Instructional Programs in Workforce Education;
or
(4) is not in full compliance with state or federal law or
with rules, regulations, guidelines, or other stipulations imposed by a
regulatory agency with authority over any aspect of the institution or
its operation.
(b) An institution whose degree-granting authority is revoked
by the Coordinating Board shall receive awritten notice of thereasons
for the revocation. The institution may request a hearing under the
Texas Government Code, Chapter 2001 to seek an administrative
remedy. An institution must submit to the board a written request
for hearing within 45 days of the revocation.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on November 18, 1997.
TRD-9715598
James McWhorter
Assistant Commissioner for Administration
Texas Higher Coordinating Board
Proposed date of adoption: January 23, 1998
For further information, please call: (512) 483–6162
♦ ♦ ♦
Chapter 13. Financial Planning
Subchapter D. Procedures and Criteria for Fund-
ing of Family Practice Residency Programs
19 TAC §13.61
The Texas Higher Education Coordinating Board proposes an
amendment to Chapter 13, Subchapter D, §13.61, concerning
Procedures and Criteria for Funding of Family Practice Res-
idency Programs. Through Rider 37 to Article III of the Ap-
propriations Act, the 75th Legislature amended provisions of
the Texas Education Code to direct the Board to require family
practice residency programs to provide an opportunity for res-
idents to have a one-month rotation in a public health setting.
The rules for public health rotations will operate exactly as the
existing rules for the rural rotation program allowing the Family
Practice Residency Advisory Committee to establish guidelines
for the public health rotation. The rules outline the requirements
for program eligibility, reimbursement, and reporting. A sub-
committee of the Family Practice Residency Advisory Commit-
tee with the assistance of the Board-supported Family Practice
Faculty Development Center in Waco is undertaking a study to
determine appropriate guidelines to assist residency program
directors in establishing these new rotations.
Marco Montoya, Assistant Commissioner for Health Affairs has
determined that for the first five year period the rule is in effect
there will be no fiscal implications as a result of enforcing or
administering the rule. The funds appropriated for the Rural
Rotation Program were made available to support both rural
and public health rotations for family practice residents.
Dr. Montoya also has determined that for the first five years the
rule is in effect the public benefit will be the opportunity for a
one-month rotation in a public health setting will afford family
practice residents first-hand experience and understanding of
the vital roles and functions of public health in serving the needs
of the state’s population. Physicians will be encouraged to elect
to practice in public health settings. There will be no effect
on state or local government or small businesses. There is
no anticipated economic costs to persons who are required to
comply with the rules as proposed.
Comments on the proposed amendments may be submitted to
Dr. Don W. Brown, Commissioner of Higher Education, Texas
Higher Education Coordinating Board, P.O. Box 12788, Capitol
Station, Austin, Texas 78711.
The amendments to the rules are proposed under Texas
Education Code, Section 61.503 which provides the Texas
Higher Education Coordinating Board with the authority to adopt
rules concerning Procedures and Criteria for Funding of Family
Practice Residency Programs.
There were no other sections or articles affected by the
proposed amendments.
§13.61. Types of Grants.
Medical schools, licensed hospitals, or nonprofit corporations may
apply for a Family Practice Residency Operational Grant, a Support
Grant, [or] a Rural Rotations Reimbursement ,and a Public Health
Rotation Reimbursement Grant.
(1)-(3) (No changes.)
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(4) A Public Health Rotation Reimbursement Grant is
defined as a grant to reimburse Texas family practice residency
programs for the costs of providing residents with an optional one-
month rotation in a public health setting in Texas.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on November 18, 1997.
TRD-9715600
James McWhorter
Assistant Commissioner for Administration
Texas Higher Coordinating Board
Proposed date of adoption: January 23, 1998
For further information, please call: (512) 483–6162
♦ ♦ ♦
19 TAC §13.65, §13.66
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of theTexas Higher Education Coordinating Board or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)
The Texas Higher Education Coordinating Board proposes the
repeals of Chapter 13, Subchapter D, §13.65 and §13.66 con-
cerning Procedures and Criteria for Funding of Family Practice
Residency Programs. Through Rider 37 to Article III of the Ap-
propriations Act, the 75th Legislature amended provisions of
the Texas Education Code to direct the Board to require family
practice residency programs to provide an opportunity for res-
idents to have a one-month rotation in a public health setting.
The rules for public health rotations will operate exactly as the
existing rules for the rural rotation program allowing the Family
Practice Residency Advisory Committee to establish guidelines
for the public health rotation. The rules outline the requirements
for program eligibility, reimbursement, and reporting. A sub-
committee of the Family Practice Residency Advisory Commit-
tee with the assistance of the Board- supported Family Practice
Faculty Development Center in Waco is undertaking a study to
determine appropriate guidelines to assist residency program
directors in establishing these new rotations.
Marco Montoya, Assistant Commissioner for Health Affairs has
determined that for the first five year period the repeals are in
effect there will be no fiscal implications as a result of enforcing
or administering the repeals. The funds appropriated for the
Rural Rotation Program were made available to support both
rural and public health rotations for family practice residents.
Dr. Montoya also has determined that for the first five years the
repeals are in effect the public benefit will be the opportunity for
a one-month rotation in a public health setting will afford family
practice residents first-hand experience and understanding of
the vital roles and functions of public health in serving the needs
of the state’s population. Physicians will be encouraged to elect
to practice in public health settings. There will be no effect
on state or local government or small businesses. There is
no anticipated economic costs to persons who are required to
comply with the repeals as proposed.
Comments on the proposed amendments may be submitted to
Dr. Don W. Brown, Commissioner of Higher Education, Texas
Higher Education Coordinating Board, P.O. Box 12788, Capitol
Station, Austin, Texas 78711.
The repeals are proposed under Texas Education Code,
§61.503 which provides the Texas Higher Education Coor-
dinating Board with the authority to adopt rules concerning
Procedures and Criteria for Funding of Family Practice Resi-
dency Programs.
There were no other sections or articles affected by the
proposed amendments.
§13.65. Review of Family Practice Residency Operational Grant
Applications and Support Grant Applications.
§13.66. Amount of Family Practice Operational Grants and Support
Grants.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on November 18, 1997.
TRD-9715601
James McWhorter
Assistant Commissioner for Administration
Texas Higher Coordinating Board
Proposed date of adoption: January 23, 1998
For further information, please call: (512) 483–6162
♦ ♦ ♦
19 TAC §§13.65–13.67
The Texas Higher Education Coordinating Board proposes to
Chapter 13, Subchapter D, new §§13.65, 13.66, and 13.67,
concerning Procedures and Criteria for Funding of Family Prac-
tice Residency Programs. Through Rider 37 to Article III of the
Appropriations Act, the 75th Legislature amended provisions of
the Texas Education Code to direct the Board to require family
practice residency programs to provide an opportunity for res-
idents to have a one-month rotation in a public health setting.
The rules for public health rotations will operate exactly as the
existing rules for the rural rotation program allowing the Family
Practice Residency Advisory Committee to establish guidelines
for the public health rotation. The rules outline the requirements
for program eligibility, reimbursement, and reporting. A sub-
committee of the Family Practice Residency Advisory Commit-
tee with the assistance of the Board- supported Family Practice
Faculty Development Center in Waco is undertaking a study to
determine appropriate guidelines to assist residency program
directors in establishing these new rotations.
Marco Montoya, Assistant Commissioner for Health Affairs has
determined that for the first five year period the rules are in
effect there will be no fiscal implications as a result of enforcing
or administering the rules. The funds appropriated for the Rural
Rotation Program were made available to support both rural and
public health rotations for family practice residents.
Dr. Montoya also has determined that for the first five years the
rules are in effect the public benefit will be the opportunity for
a one-month rotation in a public health setting will afford family
practice residents first-hand experience and understanding of
the vital roles and functions of public health in serving the needs
of the state’s population. Physicians will be encouraged to elect
to practice in public health settings. There will be no effect
on state or local government or small businesses. There is
no anticipated economic costs to persons who are required to
comply with the rules as proposed.
Comments on the proposed amendments may be submitted to
Dr. Don W. Brown, Commissioner of Higher Education, Texas
PROPOSED RULES December 5, 1997 22 TexReg 11917
Higher Education Coordinating Board, P.O. Box 12788, Capitol
Station, Austin, Texas 78711.
The new rules are proposed under Texas Education Code, Sec-
tion 61.503 which provides the Texas Higher Education Coordi-
nating Board with the authority to adopt rules concerning Pro-
cedures and Criteria for Funding of Family Practice Residency
Programs.
There were no other sections or articles affected by the
proposed amendments.
§13.65. Requirements for a Public Health Rotation Reimbursement
Grant.
To be reimbursed for a resident’s one-month rotation through a public
health setting in Texas, a Texas family practice residency program
must:
(1) Submit documentation giving evidence that the pro-
gram sponsored a resident in a public health setting that, at the time
of the rotation, conformed to Coordinating Board guidelines concern-
ing family practice residency public health rotations; and
(2) Document expenditures for public health rotations
to substantiate the request for reimbursement in accordance with
Coordinating Board guidelines; and
(3) Submit progressreportsand financial reportson Public
Health Rotation Grants to the Coordinating Board on an annual
basis, to be reviewed by the Family Practice Residency Advisory
Committee.
§13.66. Review of Family Practice Residency Operational Grant
Applications and Support Grant Applications.
Programs applying for Family Practice Operational Grants and
Support Grants shall be reviewed by the Family Practice Residency
Advisory Committee for their viability and their benefit to the state.
Programs must be determined to serve the needs of the State of Texas
in improving the distribution of health caredelivery. The Committee’s
review shall include the following:
(1) The ability of the program to meet the requirements
set out in Sections 13.62 or 13.63 of this title (relating to Procedures
and Criteria for Funding of Family Practice Residency Programs) and
all program guidelines;
(2) Existing and anticipated costs and funding for cur-
rently funded programs and new programs requesting funding;
(3) The program’ s performance in:
(A) better distributing family physicians throughout
the state; and
(B) helping medically underserved areas of Texas; and
(C) encouraging residents to practice in underserved
areas of the state.
§13.67. Amount of Family Practice Operational Grants and Support
Grants.
The amount of funds to be allocated for any Family Practice
Residency Operational Grant or Support Grant shall be determined
by the Coordinating Board, after receiving the recommendation of
the Family Practice Residency Advisory Committee. Grants shall be
used for operating expenditures as defined by generally acceptable
accounting procedures and Coordinating Board guidelines for the
program.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on November 18, 1997.
TRD-9715599
James McWhorter
Assistant Commissioner for Administration
Texas Higher Coordinating Board
Proposed date of adoption: January 23, 1998
For further information, please call: (512) 483–6162
♦ ♦ ♦
Subchapter E. Procedures and Criteria for Fund-
ing Graduate Medical Education Programs
19 TAC §§13.81-13.85
The Texas Higher Education Coordinating Board proposes to
Chapter 13, new Subchapter E, §§13.81-13.85, concerning Pro-
cedures and Criteria for Funding Graduate Medical Education
Programs. House Bill 1511 and Rider 36, page III-50, of the
General Appropriations Act direct the Board to administer a pro-
gram to support graduate medical education programs consis-
tent with the needs of the state for graduate medical education
and the training of resident physicians. The Board is directed to
promulgate rules for the equitable distribution of Graduate Med-
ical Education Program funds. Key features of the rules include
funding eligibility, a focus on primary care residency programs,
and support for program faculty supervision of residents.
Marco Montoya, Assistant Commissioner for Health Affairs has
determined that for the first five year period the rules are in ef-
fect the fiscal implications are that funds totaling $8 million for
each year of the biennium allocated under this provision are to
be provided to support the educational costs of primary care
graduate medical education programs which incur the cost of
resident instruction. Medical schools, licensed teaching hospi-
tals, and non-profit corporations operating accredited primary
care residency programs are all eligible for funding.
Dr. Montoya also has determined that for the first five years the
rules are in effect the public benefit will be from money available
to the program, the Board will make districutions to support
primary care residency programs and activities that address
the state’s graduate medical education and physician workforce
needs. There will be no effect on state or local government or
small businesses. There is no anticipated economic costs to
persons who are required to comply with the rules as proposed.
Comments on the proposed amendments may be submitted to
Dr. Don W. Brown, Commissioner of Higher Education, Texas
Higher Education Coordinating Board, P.O. Box 12788, Capitol
Station, Austin, Texas 78711.
The new rules are proposed under Texas Education Code, Sec-
tion 61.0594 which provides the Texas Higher Education Coor-
dinating Board with the authority to adopt rules concerning Pro-
cedures and Criteria for Funding Graduate Medical Education
Programs.
There were no other sections or articles affected by the
proposed amendments.
§13.81. Purpose.
The board shall administer a program to support graduate medical
education programs, consistent with theneeds of thestate for graduate
22 TexReg 11918 December 5, 1997 Texas Register
medical education and the training of resident physicians. Funds
allocated under this provision are to be provided for the training
of resident physicians in accredited residency training programs in
appropriate fields and specialities, including primary care. The
provisions in this subsection are implemented to providestate fundsto
graduate medical education programs which incur the cost of resident
instruction.
§13.82. Grants or Formula Distributions.
The board may make grants or formula distributions to:
(1) support appropriate graduate medical education pro-
grams and activities for which adequate funds are not otherwise avail-
able; or
(2) foster new or expanded graduate medical education
programs or activities that the board determines will address the
state’ s needs for graduate medical education.
§13.83. Eligibility.
To receive a Graduate Medical Education grant or formula distri-
bution, an institution or other entity must incur the costs of faculty
supervision and education or the stipend costs of resident physicians
in accredited clinical residency training programs in this state. The
board will consider the costs incurred by medical schools or other en-
tities to support faculty responsible for the education or supervision
of resident physicians. Entities eligible to receive funds under this
section include the state’ s eight medical schools, licensed teaching
hospitals, or non-profit corporations operating a nationally accredited
allopathic or osteopathic residency program. Entities seeking funding
under this provision must at a minimum annually:
(1) Provide evidence that the residency program is accred-
ited by the Accreditation Council on Graduate Medical Education
(ACGME) or the American Osteopathic Association (AOA);
(2) Meet the criteria and financial reporting guidelines
for a Graduate Medical Education grant or formula distribution as
determined by the Advisory Committee; and
(3) Provide evidence that the residency program intends
to provide continuing operational financial support.
§13.84. Award of Funds.
From funds appropriated for the Graduate Medical Education pro-
gram, the comptroller of public accounts shall be requested to issue
warrants to each institution or other entity determined by the board
as eligible to receive a grant or formula distribution from the program
in the amount certified by the board. An amount granted to an insti-
tution or other entity under this program may be used only to cover
expenses related to the education of residents of the particular pro-
gram or activity for which the award is made in accordance with any
conditions imposed by the board and may not otherwise be expended
for the general support of the institution or entity.
§13.85. Advisory Committee.
The board shall appoint an advisory committee to advise the
board regarding the development and administration of the program,
including considering requests for program grants and establishing
formulas for distribution of money under the program. Membership
of the Advisory Committee is prescribed in the enabling legislation.
The Advisory Committee shall:
(1) Review applications for funding of graduate medical
education programs and make recommendations for approval or
disapproval of those applications;
(2) Make recommendations relating to the standards and
criteria used for consideration and approval of grants or for the
development of formulas for distribution of funding;
(3) Recommend to theboard an allocation of funds among
medical schools, licensed hospitals or non-profit corporations that
may receive funds under this section; and
(4) Perform other duties as assigned by the board.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on November 18, 1997.
TRD-9715602
James McWhorter
Assistant Commissioner for Administration
Texas Higher Coordinating Board
Proposed date of adoption: January 23, 1998
For further information, please call: (512) 483–6162
♦ ♦ ♦
Subchapter F. Tuition Rebates for Certain Under-
graduates
16 TAC §§13.91-13.98
The Texas Higher Education Coordinating Board proposes to
Chapter 13, new Subchapter F, §§13.91-13.98, concerning
Tuition Rebates For Certain Undergraduates. Senate Bill 1907
modifies the Education Code in order to provide rebates to
undergraduate students who complete their studies with a
minimum of "excess" courses. The purpose of the change
is to encourage students to complete their studies in a timely,
efficient manner. It is the intent of the Legislature that the cost of
the program will be offset by savings to the state resulting from
reductions in the number of courses taken by undergraduate
students.
Roger Elliott, Assistant Commissioner for Research, Planning
and Finance has determined that for the first five year period
the rules are in effect there will be no fiscal implications as a
result of enforcing and administering the rules.
Dr. Elliott also has determined that for the first five years the
rules are in effect the public benefit will be that tuition rebates
will be provided for undergraduate students who complete their
graduation requirements and attempt no more than three credits
more than the minimum required for their degrees in accordance
with Senate Bill 1907. There will be no effect on state or
local government or small businesses. There is no anticipated
economic costs to persons who are required to comply with the
rules as proposed.
Comments on the proposed amendments may be submitted to
Dr. Don W. Brown, Commissioner of Higher Education, Texas
Higher Education Coordinating Board, P.O. Box 12788, Capitol
Station, Austin, Texas 78711.
The new rules are proposed under Texas Education Code,
Section 54.0065 which provides the Texas Higher Education
Coordinating Board with the authority to adopt rules concerning
Tuition Rebates For Certain Undergraduates.
There were no other sections or articles affected by the
proposed amendments.
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§13.91. Purpose.
The purpose of this program is to provide tuition rebates that will
provide a financial incentive for students to prepare for university
studies while completing their high school work, avail themselves
of academic counseling, make early career decisions, and complete
their baccalaureate studies with as few extraneous courses as possible.
Minimizing the number of courses taken by students results in
financial savings to students, parents, and the state.
§13.92. Authority.
The program is authorized by Texas Education Code, Section
54.0065.
§13.93. Eligible Students.
To be eligible for rebates under this program, students must meet all
of the following conditions:
(1) they must have enrolled for the first time in an
institution of higher education in the fall 1997 semester or later,
(2) they must have received a baccalaureate degree from
a Texas public university,
(3) they must have been a resident of Texas and entitled
to pay resident tuition at all times while pursuing the degree, and
(4) they must have attempted no more than three hours
in excess of the minimum number of semester credit hours required
to complete the degree under the catalog under which they were
graduated. Hours attempted include transfer credits, course credit
earned exclusively by examination, courses that are dropped after
the official census date, for-credit developmental courses, optional
internship and cooperative education courses, and repeated courses.
Courses dropped for reasons that are determined by the institution to
be totally beyond the control of the student shall not be counted.
§13.94. Affected Institutions.
(a) All Texas public baccalaureate-granting universities are
required to offer rebates to eligible students.
(b) All Texas public institutions of higher education are re-
quired to notify students of the existence of the tuition rebate program
and provide course enrollment opportunities (see Section 13.96 of this
title, relating to Tuition Rebates for Certain Undergraduates, below).
§13.95. Amount of Tuition Rebates.
(a) The amount of tuition to be rebated to a student under this
program is $1,000, unless the total amount of undergraduate tuition
paid by the student to the institution awarding the degree was less
than $1,000, in which event the amount of tuition to be rebated is
an amount equal to the amount of undergraduate tuition paid by the
student to the institution.
(b) A student who paid the institution awarding the degree
an amount of undergraduate tuition less than $1,000 may qualify for
an increase in the amount of the rebate, not to exceed a total rebate
of $1,000, for any amount of undergraduate tuition the student paid
to other Texas public institutions of higher education by providing
the institution awarding the degree with proof of the total amount of
that tuition paid to other institutions.
(c) Tuition rebates shall be reduced by the amount of any
outstanding student loan, including an emergency loan, owed to or
guaranteed by this state, including theTexas Guaranteed Student Loan
Corporation. If a student has more than one outstanding student
loan, the institution shall apply the amount of the rebate to the loans
as directed by the student. If the student fails to provide timely
instructions on the application of the amount, the institution shall
apply the amount of the rebate to retire the loans with the highest
interest rates first.
§13.96. Responsibilities of Institutions.
Affected institutions have the following responsibilities associated
with this program:
(1) All Texas public institutions of higher education,
including community and technical colleges, shall notify first-time
freshman students of the tuition rebate program. A notice in the
institution’s official catalog is one acceptable form of notice.
(2) If requested by potentially eligible students, public
institutions of higher education are required to provide these students
opportunities to enroll in the equivalent of at least 12 semester
credit hours that apply toward their degrees during each fall and
spring semester. Institutions are not required to provide students
with the opportunity to enroll in specific courses or specific sections.
The requirement may be met by allowing substitutions for required
courses or by allowing concurrent enrollment in courses from another
institution, so long as the courses are taught on the students’ home
campus and the student incurs no financial penalty.
(3) Texas public universities are required to provide
students with appropriate forms and instructions for requesting tuition
reimbursement at the time that they apply for baccalaureate degrees.
(4) Institutions are required to provide tuition rebates to
students who apply for them within 30 days after graduation or
provide a statement explaining the reason the student is ineligible
for the rebate.
(5) Institutionsare required to providea dispute resolution
process to resolve disputes related to local administration of the
program.
(6) Disputes related to lower division credit transfer
should be resolved in accordance with Coordinating Board rules,
Chapter 5, Section 5.393 of this title (relating to Transfer of Lower
Division Course Credit).
(7) Institutionsmay adopt rules and regulationsfor admin-
istering the program. For example, institutions may require students
to declare their intent to qualify for a tuition rebate early in their
careers or register prior to the beginning of the semester.
§13.97. Responsibilities of Students.
(a) Students desiring to qualify for tuition rebates are respon-
sible for complying with all university rules and regulations related
to administration of the program.
(b) Students desiring to qualify for tuition rebates are solely
responsible for enrolling only in courses that will qualify them for
the rebates.
(c) A student who has transferred from another institution
of higher education is responsible for providing to the institution
awarding the degree official transcripts from all institutions attended
by the student.
(d) Students must apply for rebates on forms provided by the
institution prior to receiving their baccalaureate degrees and to keep
the institution apprized of their addresses for at least 30 days after
their graduation date.
§13.98. Source of Funding.
Tuition rebates shall be paid from institutional local funds. However,
the enabling legislation provides that the Legislature shall account in
the General Appropriations Act for the rebates in a way that provides
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a corresponding increase in the general revenue funds appropriated
to the institution.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on November 18, 1997.
TRD-9715603
James McWhorter
Assistant Commissioner for Administration
Texas Higher Coordinating Board
Proposed date of adoption: January 23, 1998
For further information, please call: (512) 483–6162
♦ ♦ ♦
Chapter 17. Campus Planning
Subchapter A. Criteria for approval of New Con-
struction and Major Repair and Rehabilitation
19 TAC §17.32
The Texas Higher Education Coordinating Board proposes an
amendment to Chapter 17, Subchapter A, §17.32, concerning
Criteria for Approval of New Construction and Major Repair and
Rehabilitation (Assessment of Needs for Instructional and Re-
search Equipment). The 75th Legislature passed House Bill
6, which changed the procedure for allocating formula funds
for the operation and maintenance of buildings. The changes
will reflect the change in university formula funding allocations
whereby appropriations for operation and maintenance of fa-
cilities are based on the Coordinating Board Space Projection
Model rather than actual square feet in buildings.
Roger Elliott, Assistant Commissioner for Research, Planning
and Finance has determined that for the first five year period
the rule is in effect there will be no fiscal implications as a result
of enforcing or administering the rule.
Dr. Elliott also has determined that for the first five years the
rule is in effect the public benefit will be that appropriations for
operation and maintenance of facilities will be based on the
Coordinating Board Space Projection Model rather than actual
square feet in buildings. There will be no effect on state or lo-
cal government or small businesses. There is no anticipated
economic costs to persons who are required to comply with the
rules as proposed.
Comments on the proposed amendments may be submitted to
Dr. Don W. Brown, Commissioner of Higher Education, Texas
Higher Education Coordinating Board, P.O. Box 12788, Capitol
Station, Austin, Texas 78711.
The new sections to the rules are proposed under Texas
Education Code, Sections 61.058 which provides the Texas
Higher Education Coordinating Board with the authority to adopt
rules concerning Criteria for Approval of New Construction
and Major Repair and Rehabilitation (Assessment of Needs for
Instructional and Research Equipment).
There were no other sections or articles affected by the
proposed amendments.
§17.32. Assessment of Needs for Instructional and Research Equip-
ment.
The institution must have completed a recent assessment of its needs
for instructional and research equipment. Before a proposal to
construct new educational and general space [that would require
formula funding] will be acted on by the Coordinating Board, the
chairperson of the institution’s governing board must certify that the
need for new construction is at least equal to the need to acquire
additional or more modern instructional and research equipment.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on November 18, 1997.
TRD-9715604
James McWhorter
Assistant Commissioner for Administration
Texas Higher Coordinating Board
Proposed date of adoption: January 23, 1998
For further information, please call: (512) 483–6162
♦ ♦ ♦
Subchapter B. Application for Approval of New
Construction and Major Repair and Rehabilitation
19 TAC §17.42
The Texas Higher Education Coordinating Board proposes
amendments to Chapter 17, Subchapter B, §17.42, concerning
Application for Approval of new Construction and Major Repair
and Rehabilitation (Application for Project Approval). The
75th Legislature passed House Bill 6, which changed the
procedure for allocating formula funds for the operation and
maintenance of buildings. The changes will reflect the change
in university formula funding allocations whereby appropriations
for operation and maintenance of facilities are based on the
Coordinating Board Space Projection Model rather than actual
square feet in buildings.
Roger Elliott, Assistant Commissioner for Research, Planning
and Finance has determined that for the first five year period
the rule is in effect there will be no fiscal implications as a result
of enforcing or administering the rule.
Dr. Elliott also has determined that for the first five years the
rule is in effect the public benefit will be that appropriations for
operation and maintenance of facilities will be based on the
Coordinating Board Space Projection Model rather than actual
square feet in buildings. There will be no effect on state or
local government or small businesses. There is no anticipated
economic costs to persons who are required to comply with the
rules as proposed.
Comments on the proposed amendments may be submitted to
Dr. Don W. Brown, Commissioner of Higher Education, Texas
Higher Education Coordinating Board, P.O. Box 12788, Capitol
Station, Austin, Texas 78711.
The new sections to the rules are proposed under Texas
Education Code, Sections 61.058 which provides the Texas
Higher Education Coordinating Board with the authority to adopt
rules concerning Application for Approval of new Construction
and Major Repair and Rehabilitation (Application for Project
Approval).
There were no other sections or articles affected by the
proposed amendments.
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§17.42. Application for Project Approval.
The application procedure [shall consist of two stages as follows: ]
[(1) The first stage, which is optional for projects other
than new construction of educational and general space that will
require formula funding,] involves the completion of the application
form prescribed by Section 17.44 of this title (relating to Application
Form), [and submission of that information at least 60 days prior to
the board meeting at which the request is to be considered. The first
stage can consist of either a presentation or a request for preliminary
approval as described below:]
[(A) For new construction of educational and general
space the institution must conduct a presentation before the Campus
Planning Committee or the Board that explains the planning process
used to determine the need for additional educational and general
space and explains why the particular project is needed. No
action will normally be taken by the Board at the first stage for a
presentation.]
[(B) The proposing institution may ask for preliminary
approval of any project and request Coordinating Board endorsement
of the project’ s feasibility.]
[(2) The second stage, which is mandatory, involves the
completion] and submission of the entire application form at least
60 days prior to the Board meeting at which the request will be
considered. [The second stage is required for final Board approval or
disapproval of the project.]
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on November 18, 1997.
TRD-9715605
James McWhorter
Assistant Commissioner for Administration
Texas Higher Coordinating Board
Proposed date of adoption: January 23, 1998
For further information, please call: (512) 483–6162
♦ ♦ ♦
Subchapter C. Requesting Coordinating board
Endorsement of Real Property Acquisitions
19 TAC §17.66, §17.68
The Texas Higher Education Coordinating Board proposes
amendments to Chapter 17, Subchapter C, §17.66 and §17.68,
concerning Requesting Coordinating Board Endorsement of
Real Property Acquisitions. The 75th Legislature passed
House Bill 6, which changed the procedure for allocating
formula funds for the operation and maintenance of buildings.
The changes will reflect the change in university formula
funding allocations whereby appropriations for operation and
maintenance of facilities are based on the Coordinating Board
Space Projection Model rather than actual square feet in
buildings.
Roger Elliott, Assistant Commissioner for Research, Planning
and Finance has determined that for the first five year period
the rules are in effect there will be no fiscal implications as a
result of enforcing or administering the rules.
Dr. Elliott also has determined that for the first five years the
rules are in effect the public benefit will be that appropriations
for operation and maintenance of facilities will be based on the
Coordinating Board Space Projection Model rather than actual
square feet in buildings. There will be no effect on state or
local government or small businesses. There is no anticipated
economic costs to persons who are required to comply with the
rules as proposed.
Comments on the proposed amendments may be submitted to
Dr. Don W. Brown, Commissioner of Higher Education, Texas
Higher Education Coordinating Board, P.O. Box 12788, Capitol
Station, Austin, Texas 78711.
The amendments are proposed under Texas Education Code,
Sections 61.058 which provides the Texas Higher Education
Coordinating Board with the authority to adopt rules concerning
Requesting Coordinating Board Endorsement of Real Property
Acquisitions.
There were no other sections or articles affected by the
proposed amendments.
§17.66. Real Property Acquired by Gifts or Lease-Purchase.
The Coordinating Board shall review for approval improved real
property acquired by gifts or lease-purchase whenever an institution
seeks to place the property as an educational and general building on
its facilities inventory [that would require formula funding], and the
value of the improved real property is more than $300,000 at that
time. The Board’s authority does not apply to gifts, grants, or lease-
purchase arrangements for clinical or research facilities.
§17.68. Leased or Rented Real Property that Generates Formula
Funding.
The Coordinating Board shall review for approval any improved
real property whose use is obtained by rental or lease whenever an
institution seeks to place the property on its educational and general
facilities inventory [to generate formula funding], if the property
contains at least 3,000 square feet of educational and general space.
The application for approval shall be submitted at least 60 days prior
to the meeting at which the request is to be considered.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on November 18, 1997.
TRD-9715606
James McWhorter
Assistant Commissioner for Administration
Texas Higher Coordinating Board
Proposed date of adoption: January 23, 1998
For further information, please call: (512) 483–6162
♦ ♦ ♦
Part VII. State Board for Educator Certifi-
cation
Chapter 247. Educators’ Code of Ethics
19 TAC §247.1, §247.2
The State Board for Educator Certification (SBEC) and the
State Board of Education (SBOE) proposes new §247.1 and
§247.2, concerning educators’ code of ethics. The rules are
proposed jointly by SBEC and the SBOE, and are scheduled
to be adopted by the SBOE. The rules will appear under the
SBEC portion of the Texas Administrative Code.
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The proposed educators’ code of ethics would promote high
standards of ethical conduct for the education profession. The
proposed rules clearly state principles of conduct for each major
area of an educator’s responsibilities and supplement each
principle with exemplary standards to guide the educator in
applying them. The proposed new rules are based on the
current rules, that were approved by a referendum vote of the
profession. As a result, the proposed new rules encourage
compliance and enhance enforceability because educators
believe they should follow and be held accountable for these
standards of conduct.
Dr. Criss Cloudt, associate commissioner, policy planning and
research, the Texas Education Agency, and Dr. Mark Littleton,
executive director, the State Board for Educator Certification,
have determined that for the first five-year period the sections
are in effect there will be no fiscal implications for state or
local government as a result of enforcing or administering the
sections.
Dr. Cloudt, Dr. Littleton and Stephanie Korcheck, director of
policy and planning, the State Board for Educator Certification,
also have determined that for each year of the first five years the
sections are in effect the public benefit anticipated as a result
of enforcing the sections will be to promote high standards of
ethics, conduct, and professional performance and practices of
persons engaged in the practice of the education profession in
the state and to provide grounds for sanctioning the certificate
of any educator found to be engaged in unprofessional practice
in violation of the code of ethics. There will be no effect on
small businesses. There are no anticipated economic costs
to persons who are required to comply with the sections as
proposed.
Comments on the proposal may be submitted to Dan Junell,
General Counsel, State Board for Educator Certification, 1001
Trinity Street, Austin, Texas 78701-2603.
The new sections are proposed under the Texas Education
Code (TEC), §21.041(b)(8), which requires the SBEC to pro-
pose rules that provide for the adoption, amendment, and en-
forcement of an educator’s code of ethics. Senate Bill 1, §63(h)
(74th Legislature) requires the SBEC by November 1, 1997, to
propose rules relating to certification sanctions and other rules
the SBEC must propose under TEC, Chapter 21, Subchapter
B and Senate Bill 1, §63(i)(74th Legislature)which requires that
the Code of Ethics be proposed by the State Board for Educa-
tor Certification and adopted by the State Board of Education.
The following are affected by the proposed new rules: Act
effective May 30, 1995, 74th Legislature, Regular Session,
Chapter 260, §63(h) and §63(i), 1995 Texas General Laws
2207, 2499-2500 and 19 TAC, Chapter 249 and 19 TAC §177.1.
§247.1. Purpose and Scope.
In compliance with the Texas Education Code, §21.041(b)(8), the
State Board for Educator Certification (the board) adopts an educa-
tors’ code of ethics as set forth in §247.2 of this title (relating to
Code of Ethics and Standard Practices for Texas Educators). The
board may amend the ethics code in the same manner as any other
formal rule. The board is solely responsible for enforcing the ethics
code for purposes related to certification disciplinary proceedings,
pursuant to Chapter 249 of this title (relating to Disciplinary Pro-
ceedings and Sanctions).
§247.2. Code of Ethics and Standard Practices for Texas Educators.
(a) Professional responsibility. The Texas educator should
strive to create an atmosphere that will nurture to fulfillment the
potential of each student. The educator shall comply with standard
practices and ethical conduct toward students, professional colleagues,
school officials, parents, and members of the community. In
conscientiously conducting his or her affairs, the educator shall
exemplify the highest standards of professional commitment.
(b) Principle I: Professional ethical conduct. The Texas
educator shall maintain the dignity of theprofession by respecting and
obeying the law, demonstrating personal integrity, and exemplifying
honesty.
(1) Standard 1. The educator shall not intentionally
misrepresent official policies of the school district or educational
institution and shall clearly distinguish those views from personal
attitudes and opinions.
(2) Standard 2. The educator shall honestly account for
all funds committed to his or her charge and shall conduct financial
business with integrity.
(3) Standard 3. The educator shall not use institutional
or professional privileges for personal or partisan advantage.
(4) Standard 4. The educator shall accept no gratuities,
gifts, or favors that impair professional judgment.
(5) Standard 5. The educator shall not offer any favor,
service, or thing of value to obtain special advantage.
(6) Standard 6. The educator shall not falsify records, or
direct or coerce others to do so.
(c) Principle II: Professional practices and performance.
The Texas educator, after qualifying in a manner established by
law or regulation, shall assume responsibilities for professional
administrative or teaching practices and professional performance and
shall demonstrate competence.
(1) Standard 1. The educator shall apply for, accept,
offer, or assign a position or a responsibility on the basis of
professional qualifications and shall adhere to the terms of a contract
or appointment.
(2) Standard 2. The educator shall not deliberately or
recklessly impair his or her mental or physical health or ignore social
prudence, thereby affecting his or her ability to perform the duties of
his or her professional assignment.
(3) Standard 3. The educator shall organize instruction
that seeks to accomplish objectives related to learning.
(4) Standard 4. The educator shall continue professional
growth.
(5) Standard 5. The educator shall comply with written
local school board policies, state regulations, and other applicable
state and federal laws.
(d) Principle III: Ethical conduct toward professional col-
leagues. The Texas educator, in exemplifying ethical relations with
colleagues, shall accord just and equitable treatment to all members
of the profession.
(1) Standard 1. The educator shall not reveal confidential
information concerning colleagues unless disclosure serves lawful
professional purposes or is required by law.
(2) Standard 2. The educator shall not willfully make
false statements about a colleague or the school system.
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(3) Standard 3. The educator shall adhere to written local
school board policies and state and federal laws regarding dismissal,
evaluation, and employment processes.
(4) Standard 4. The educator shall not interfere with a
colleague’ s exercise of political and citizenship rights and responsi-
bilities.
(5) Standard 5. The educator shall not discriminate
against, coerce, or harass a colleague on the basis of race, color,
religion, national origin, age, sex, disability, or family status.
(6) Standard 6. The educator shall not intentionally deny
or impede acolleague in the exerciseor enjoyment of any professional
right or privilege.
(7) Standard 7. The educator shall not use coercive
means or promise of special treatment in order to influence profes-
sional decisions or colleagues.
(8) Standard 8. The educator shall have the academic
freedom to teach as a professional privilege, and no educator shall
interfere with such privilege except as required by state and/or federal
laws.
(e) Principle IV: Ethical conduct toward students. The Texas
educator, in accepting a position of public trust, should measure
success by progress of each student toward realization of his or her
potential as an effective citizen.
(1) Standard 1. The educator shall deal considerately and
justly with each student and shall seek to resolve problems including
discipline according to law and school board policy.
(2) Standard 2. The educator shall not intentionally
expose the student to disparagement.
(3) Standard 3. The educator shall not reveal confidential
information concerning students unless disclosure serves lawful
professional purposes or is required by law.
(4) Standard 4. The educator shall makereasonableeffort
to protect the student from conditionsdetrimental to learning, physical
health, mental health, or safety.
(5) Standard 5. The educator shall not deliberately dis-
tort facts.
(6) Standard 6. The educator shall not unfairly exclude
a student from participation in a program, deny benefits to a student,
or grant an advantage to a student on the basis of race, color, sex,
disability, national origin, religion, or family status.
(7) Standard 7. The educator shall not unreasonably
restrain the student from independent action in the pursuit of learning
or deny the student access to varying points of view.
(f) Principle V: Ethical conduct toward parents and commu-
nity. The Texas educator, in fulfilling citizenship responsibilities in
the community, should cooperate with parents and others to improve
the public schools of the community.
(1) Standard 1. The educator shall make reasonable
effort to communicate to parents information that lawfully should
be revealed in the interest of the student.
(2) Standard 2. The educator shall endeavor to under-
stand community cultures and relate the home environment of stu-
dents to the school.
(3) Standard 3. The educator shall manifest a positive
role in school-public relations.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on November 18, 1997.
TRD-9715534
Dr. Criss Cloudt and Dr. Mark Littleton
Associate Commissioner, Policy Planning and Research and Execu-
tive Director (respectively)
State Board for Educator Certification
Earliest possible date of adoption: January 5, 1998
For further information, please call: (512) 463–9701
♦ ♦ ♦
TITLE 22. EXAMINING BOARDS




The State Board of Dental Examiners proposes amendments
to §109.103 concerning professional responsibility.
Douglas A. Beran, Executive Director, State Board of Dental
Examiners, has determined for the first five-year period the rule
is in effect there will be no fiscal implications for state or local
government as a result of enforcing or administering the rule.
Mr. Beran also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as
a result of enforcing the rule will be to provide that dentists
may prescribe medications to patients of other dentists who
have entered into an after hours call agreement with the
prescribing dentist without violating other board rules that
address prescriptions made by other dentists.
There will be no effect on small and large businesses. There
are no anticipated economic costs to persons who are required
to comply with the rule as proposed.
Comments on the proposal may be submitted to Mei Ling Clen-
dennen, Executive Assistant, State Board of Dental Examiners,
333 Guadalupe, Tower 3, Suite 800, Austin, Texas 78701, (512)
463-6400. To be considered, all comments and written requests
for public hearing must be received by the State Board of Den-
tal Examiners on or before January 5, 1998.
The amended rule is proposed under Texas Government Code
§2001.021 et.seq; Texas Civil Statutes, Article 4543§2 and
4551d which provide the State Board of Dental Examiners with
the authority to adopt and promulgate rules consistent with the
Dental Practice Act.
The proposed amended rule does not affect other statutes,
articles, or codes.
§109.103. Professional Responsibility.
In order to safeguard the dental health and welfare of the public and
the dentist-patient relationship and fix professional responsibility for
dental services, no dentist or any other licensee or certificate holder
of the Board shall:
(1)-(6) (No change.)
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(7) provide prescriptions for any medications to patients
of other dentists, who are part of an after hourscall agreement with the
license holder, without taking steps to determine that the individual
is in fact a patient of the other dentist. Such steps shall include but
are not limited to determination of patient’s basic medical history,
including name, when last seen by patient’s doctor, service performed
and prescriptions written, if any.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on November 19, 1997.
TRD-9715624
Douglas A. Beran, Ph.D.
Executive Director
State Board of Dental Examiners
Earliest possible date of adoption: January 5, 1998




The State Board of Dental Examiners proposes amendments
to §109.204, concerning definition of false and misleading
advertising.
Douglas A. Beran, Executive Director, State Board of Dental
Examiners, has determined for the first five-year period the rule
is in effect there will be no fiscal implications for state or local
government as a result of enforcing or administering the rule.
Mr. Beran also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as a
result of enforcing the rule will be that failure of a practitioner to
list his/her dental degrees in advertising is false and misleading.
There will be no effect on small and large businesses. The
anticipated economic costs to persons who are required to
comply with the rule as proposed will be contingent upon the
costs to include in advertising copy the information required by
the proposed 109.204(11).
Comments on the proposal may be submitted to Mei Ling Clen-
dennen, Executive Assistant, State Board of Dental Examiners,
333 Guadalupe, Tower 3, Suite 800, Austin, Texas 78701, (512)
463-6400. To be considered, all comments and written requests
for public hearing must be received by the State Board of Den-
tal Examiners on or before January 5, 1998.
The amended rule is proposed under Texas Government Code
§2001.021 et.seq; Texas Civil Statutes, Article 4543§2 and
4551d which provide the State Board of Dental Examiners with
the authority to adopt and promulgate rules consistent with the
Dental Practice Act.
The proposed amended rule does not affect other statutes,
articles, or codes.
§109.204. Definition of False and Misleading Advertising.
Although any dentist may advertise, no dentist shall advertise or
solicit patients in any form of communication in a manner that is
false or misleading in any material respect. A communication is
false or misleading if it:
(1)-(10) (No change.)
(11) Fails to include in advertising copy either the earned
degree or degrees of the dentist who will provide dental services. In
addition to listing degrees the copy may indicate that services are to
be provided by a general dentist, or a specialist, which must be listed,
in any specialty recognized by the American Dental Association, if
the providing dentist is a specialist as listed.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on November 19, 1997.
TRD-9715623
Douglas A. Beran, Ph.D.
Executive Director
State Board of Dental Examiners
Earliest possible date of adoption: January 5, 1998
For further information, please call: (512) 463–6400
♦ ♦ ♦
Part XXII. Texas State Board of Public
Accountancy
Chapter 505. The Board
22 TAC §505.10
The Texas State Board of Public Accountancy proposes an
amendment to §505.10, concerning Board Committees.
The proposed amendment to §505.10 continues the existence
of all Board Committees listed in this section until January 1,
2002.
William Treacy, Executive Director, has determined that for the
first five-year period the rule is in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering this rule.
Mr. Treacy also has determined that during the first five-year
period the rule is in effect the anticipated public benefit as a
result of enforcing or administering the rule will be compliance
with the requirements of §2110.008, Texas Government Code
Annotated. There is no effect on small businesses. There is no
anticipated economic cost to persons required to comply with
the section as proposed.
Comments on the proposal may be submitted to Paul Gavia,
acting General Counsel, 333 Guadalupe, Tower III, Suite 900,
Austin, Texas, 787013900.
The amendment is proposed under Texas Civil Statutes, Article
41a-1, §6, which provides the Texas State Board of Public
Accountancy with the authority to make such rules as may be
necessary or advisable to carry in effect the purposes of the
law.
The rule implements Texas Civil Statutes, Article 41a-1, §6 and
§2110.008, Texas Government Code Annotated.
§505.10. Board Committees.
(a)-(h) (No change.)
(i) Continuation of Committee. Each committee listed in this
Section will automatically be abolished on January 1, 2002, unless the
board votes to continue the existence of the committees by amending
this subsection.
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This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas State Board of Public Accountancy
Earliest possible date of adoption: January 5, 1998




The Texas State Board of Public Accountancy proposes new
§515.11, concerning Exemption from Payment of the Profes-
sional Fee for Federal Government Employees.
The proposed new §515.11 implements recently enacted
§9A(d) of Article 41a-1, Texas Civil Statutes Annotated, by
exempting federal employees from the professional fee if they
are prohibited by their employer from engaging in a private
practice.
William Treacy, Executive Director, has determined that for the
first five-year period the rule is in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering this rule.
Mr. Treacy also has determined that during the first five-year
period the rule is in effect the anticipated public benefit as a re-
sult of enforcing or administering the rule will be exempting from
the professional fee those federal employees who are prohib-
ited by their employer from performing professional services for
anyone other than their employer. There is no effect on small
businesses. There is no anticipated economic cost to persons
required to comply with the section as proposed.
Comments on the proposal may be submitted to Paul Gavia,
acting General Counsel, 333 Guadalupe, Tower III, Suite 900,
Austin, Texas, 78701-3900.
The new rule is proposed under Texas Civil Statutes, Article
41a-1, §6, which provides the Texas State Board of Public
Accountancy with the authority to make such rules as may be
necessary or advisable to carry in effect the purposes of the
law and §9A which addresses fees.
The rule implements Texas Civil Statutes, Article 41a-1, §6 and
9A(d).
§515.11. Exemption from Payment of the Professional Fee for
Federal Government Employees.
(a) The board may grant an exemption from the payment of
the professional feeto a licenseeemployed by thefederal government.
To received the exemption, the licensee must submit a notarized
affidavit to the board attesting to the following:
(1) the licensee is employed by the federal government
and restricted by virtue of the employment from performing any
accounting services for anyone other than the federal government;
and
(2) the licensee shall not engage in the client practice
of public accountancy in any manner including as an employee,
independent contractor, sole practitioner, partner, limited liability
partner, shareholder of a professional corporation, or shareholder of
a limited liability company during the license period for which the
exemption is granted.
(b) If the licensee subsequently engages in the client practice
of public accountancy, the licensee must immediately report this fact
to the board’s Licensing Division and must pay the professional fee
for that license period, which will not be prorated.
(c) Executing a false affidavit or not complying with this
rule could subject a licensee to disciplinary action.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas State Board of Public Accountancy
Earliest possible date of adoption: January 5, 1998
For further information, please call: (512) 305-7800
♦ ♦ ♦
22 TAC §515.12
The Texas State Board of Public Accountancy proposes new
§515.12, concerning Exemption from Payment of the Profes-
sional Fee for State of Texas Employees.
The proposed new §515.12 implements recently enacted
§9A(e) of article 41a-1, Texas Civil Statutes Annotated, by ex-
empting state employees from the professional fee if their state
agency employer has authorized payment of the fee increase
and the state employee does not perform any professional
services for anyone other than his state agency employer.
William Treacy, Executive Director, has determined that for the
first five-year period the rule is in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering this rule.
Mr. Treacy also has determined that during the first five-year
period the rule is in effect the anticipated public benefit as a
result of enforcing or administering the rule will be exempting
from the professional fee those state agency employees whose
state agency employers have authorized payment of the fee
increase and who do not perform any professional services for
anyone other than their state agency employer. There is no
effect on small businesses. There is no anticipated economic
cost to persons required to comply with the section as proposed.
Comments on the proposal may be submitted to Paul Gavia,
acting General Counsel, 333 Guadalupe, Tower III, Suite 900,
Austin, Texas, 78701-3900.
The new rule is proposed under Texas Civil Statutes, Article
41a-1, §6, which provides the Texas State Board of Public
Accountancy with the authority to make such rules as may be
necessary or advisable to carry in effect the purposes of the
law and §9A which addresses fees.
The rule implements Texas Civil Statutes, Article 41a-1, §6 and
9A(e).
§515.12. Exemption from Payment of the Professional Fee for State
of Texas Employees.
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(a) The board may grant an exemption from the payment of
the professional fee to a licensee employed by the State of Texas. To
receive the exemption, the licensee must submit a notarized affidavit
to the board attesting to the following:
(1) the licensee is an employee of the State of Texas and
the agency at which the licensee is employed has authorized payment
of the professional fee on the licensee’ s behalf; and
(2) the licensee shall not engage in the client practice
of public accountancy in any manner including as an employee,
independent contractor, sole practitioner, partner, limited liability
partner, shareholder of a professional corporation, or shareholder of
a limited liability company during the license period for which the
exemption is granted.
(b) If the licensee subsequently engages in the client practice
of public accountancy, the licensee must immediately report this fact
to the board’s Licensing Division and must pay the professional fee
for the license period, which will not be prorated.
(c) Executing a false affidavit or not complying with this
rule could subject a licensee to disciplinary action.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas State Board of Public Accountancy
Earliest possible date of adoption: January 5, 1998
For further information, please call: (512) 305-7800
♦ ♦ ♦
Chapter 523. Continuing Professional Education
Continuing Professional Education Standards
22 TAC §523.32
The Texas State Board of Public Accountancy proposes an
amendment to §523.32, concerning Ethics Course.
The proposed amendment to §523.32 defines interactive for-
mat, requires Texas resident CPAs to take their ethics course
through a live instructor or through an interactive format, and
states how non-Texas residents may satisfy their ethics course
requirement.
William Treacy, Executive Director, has determined that for the
first five-year period the rule is in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering this rule.
Mr. Treacy also has determined that during the first five-year
period the rule is in effect the anticipated public benefit as a
result of enforcing or administering the rule will be a clearer
understanding of the type of ethics course required of Texas
resident CPAs, and non-resident Texas CPAs will be informed
how they may satisfy their ethics course requirement. There is
no effect on small businesses. There is no anticipated economic
cost to persons required to comply with the section as proposed.
Comments on the proposal may be submitted to Paul Gavia,
acting General Counsel, 333 Guadalupe, Tower III, Suite 900,
Austin, Texas, 78701-3900.
The amendment is proposed under Texas Civil Statutes, Article
41a-1, §6, which provides the Texas State Board of Public
Accountancy with the authority to make such rules as may be
necessary or advisable to carry in effect the purposes of the
law.
The rule implements Texas Civil Statutes, Article 41a-1, §6.
§523.32. Ethics Course.
(a) (No change.)
(b) Course content and board approval. Before a provider of
continuing professional education can offer this course, the content of
the course must be submitted to the continuing professional education
committee of the board for prior approval. Course content shall be
approved only after demonstrating, either in a live instructor format,
interactive format (a program designed to simulate a classroom
learning process by employing software or technology-based systems
that provide significant ongoing interactive feedback between the
participant and the instructor regarding the learning process), or in
a self-study format, that the course contains the underlying intent
established in the following criteria.
(1) (No change.)
(2) The course shall convey the intent of the board’s
Rules of Professional Conduct in the certificate or registration
holder’s performance of professional services, and not mere technical
compliance. A certificate or registration holder is expected to apply
ethical judgment in interpreting the rules and determining the public
interest. The public interest should be placed ahead of self interest,
even if it means a loss of job or client.
(3)-(4) (No change.)
(c) (No change.)
(d) Texas resident. A certificate or registration holder who
resides in the state of Texas may not take the ethics course via self-
study but must take the ethics course in a live instructor format or
in an interactive format (a program designed to simulate a classroom
learning process by employing software or technology-based systems
that provide significant ongoing interactive feedback between the
participant and the instructor regarding the learning process).
(e) Out-of state resident. A certificate or registration holder
who does not reside in the state of Texas may take the course in either
a live instructor format, an interactive format, a self-study format, or
may write the Board to request an exemption.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas State Board of Public Accountancy
Earliest possible date of adoption: January 5, 1998
For further information, please call: (512) 305-7800
♦ ♦ ♦
Part XXIII. Texas Real Estate Commis-
sion
PROPOSED RULES December 5, 1997 22 TexReg 11927
Chapter 531. Canons of Profesional Ethics and
Conduct
22 TAC §§531.1–531.3
The Texas Real Estate Commission (TREC) proposes amend-
ments to §531.1, concerning fidelity of a licensee, §531.2, con-
cerning integrity of a licensee, and §531.3, concerning compe-
tency of a licensee. The amendments replace the terms sales-
man, his and other terms with words which are not gender-
specific, such as salesperson and the agents. House Bill 814,
75th Legislature (1997) requires TREC to replace the term
salesman in all its rules and documents no later than January
1, 1999.
Mark A. Moseley, general counsel, has determined that for the
first five-year period the sections are in effect there will be no
fiscal implications for state or local government as a result of
enforcing or administering the sections. There is no anticipated
impact on local or state employment as a result of implementing
the sections.
Mr. Moseley also has determined that for each year of the
first five years the sections as proposed are in effect the
public benefit anticipated as a result of enforcing the sections
will be conforming the sections with the agency s enabling
legislation. There will be no effect on small businesses. There
is no anticipated economic cost to persons who are required to
comply with the proposed sections.
Comments on the proposal may be submitted to Mark A.
Moseley, General Counsel, Texas Real Estate Commission, P.O.
Box 12188, Austin, Texas 78711-2188.
The amendments are proposed under Texas Civil Statutes,
Article 6573a, §5(h), which authorize the Texas Real Estate
Commission to make and enforce all rules and regulations
necessary for the performance of its duties
The statute that is affected by these sections is Texas Civil
Statutes, Article 6573a.
§531.1. Fidelity.
A real estate broker or salesperson [salesman], while acting as an
agent for another, is a fiduciary. Special obligations are imposed
when such fiduciary relationships are created. They demand:
(1) that the primary duty of the real estate agent is to
represent the interests of the agents [his] client, and the agents [his]
position, in this respect, should be clear to all parties concerned in a
real estate transaction; that, however, the agent, in performing [hs]
duties to the [his] client, shall treat other parties to a transaction fairly;
(2) that the real estate agent be faithful and observant to
trust placed in the agent [him], and be scrupulous and meticulous in
performing the agent s [his] functions;
(3) that the real estate agent place no personal interest
above that of the agent s [his] client.
§531.2. Integrity.
A real estate broker or salesperson [salesman] has a special obligation
to exercise integrity in the discharge of the licensees [his] responsi-
bilities, including employment of prudence and caution so as to avoid
misrepresentation, in any wise, by acts of commission or omission.
§531.3. Competency.
It is the obligation of a real estate agent to be knowledgeable as a
real estate brokerage practitioner. The agent [He] should:
(1)-(2) (No change.)
(3) exercise judgment and skill in the performance ofthe
[his] work.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Real Estate Commission
Earliest possible date of adoption: January 5, 1998
For further information, please call: (512) 465–3900
♦ ♦ ♦
Chapter 541. Criminal Offense Guuidelines
22 TAC §541.1
The Texas Real Estate Commission (TREC) proposes an
amendment to §541.1, concerning criminal offense guidelines.
The amendment replaces the term salesman with salesperson
to comply with House Bill 814, 75th Legislature (1997), which
requires TREC to use the term salesperson in all its rules and
documents no later than January 1, 1999. The amendment also
replaces obsolete references to inspector licenses titles with the
titles used in the current law.
Mark A. Moseley, general counsel, has determined that for the
first five-year period the section is in effect there will be no
fiscal implications for state or local government as a result of
enforcing or administering the section. There is no anticipated
impact on local or state employment as a result of implementing
the section.
Mr. Moseley also has determined that for each year of the
first five years the section as proposed is in effect the public
benefit anticipated as a result of enforcing the section will be
conforming the section with the agency s enabling legislation.
There will be no effect on small businesses. There is no
anticipated economic cost to persons who are required to
comply with the proposed section.
Comments on the proposal may be submitted to Mark A.
Moseley, General Counsel, Texas Real Estate Commission, P.O.
Box 12188, Austin, Texas 78711-2188.
The amendment is proposed under Texas Civil Statutes, Article
6573a, §5(h), which authorize the Texas Real Estate Commis-
sion to make and enforce all rules and regulations necessary
for the performance of its duties.
The statute that is affected by this section is Texas Civil Statutes,
Article 6573a.
§541.1. Criminal Offense Guidelines.
(a) For the purposes of Texas Civil Statutes, Article 6252-
13c, the Texas Real Estate Commission considers the following
felonies or misdemeanors to be criminal offenses which may be
directly related to the duties and responsibilities of the occupation
of real estate broker, real estate sale person [salesman], professional
[real estate] inspector, real estate inspector [inspector-in-training] or
apprentice [real estate] inspector for the reason that the commission
of the following criminal offenses tends to demonstrate inability to
22 TexReg 11928 December 5, 1997 Texas Register




This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Real Estate Commission
Earliest possible date of adoption: January 5, 1998
For further information, please call: (512) 465–3900
♦ ♦ ♦
TITLE 25. HEALTH SERVICES
Part I. Texas Department of Health
Chapter 14. County Indigent Health Care Pro-
gram
The Texas Department of Health (department) proposes
amendments to §§14.1, 14.101, 14.103 - 14.106, and 14.204,
concerning changes to the County Indigent Health Care
Program (CIHCP).
Two proposed changes to §14.1 concern public hospitals. They
are a result of House Bill 2556, 75th Legislature, 1997, which
allows state assistance funds to be received by a county that
provides indigent health care services to its eligible residents
through a hospital established by a board of managers jointly
appointed by a county and a municipality. Also a definition of
county is being added to §14.1 to include these counties as
potentially eligible for state assistance funds. This results in
renumbering of definitions in this section.
House Bill 2397, 75th Legislature, 1997, allows a county to
amend or revoke an indigent health care agreement made
between a county and a city with a population of less than
15,000 that owns, operates or leases a public hospital if a
hospital district with boundaries that cover all or part of the
county is created after the effective date of the agreement.
Health and Safety Code, Chapter 61 mandates that rules for
the County Indigent Health Care Program (CIHCP) be no more
restrictive than the Aid to Families with Dependent Children
(AFDC) program which is now called Temporary Assistance to
Needy Families (TANF). A definition of Temporary Assistance
to Needy Families (TANF) is added as a proposed change
to §14.101. All references to AFDC are changed to TANF in
§14.101, §14.103, and §14.104.
Amendments are proposed to §14.105 and §14.106 as a result
of two changes to the TANF program. A proposed amendment
to §14.105 is to increase the limits on resources available to
CIHCP applicants or recipients from $1,000 to either: $3,000
for households which include a relative who is aged or disabled;
or $2,000 for all other households. A definition of household
qualification criteria is added which results in renumbering of
items in this section. A proposed amendment to §14.105
deletes the exclusion of $1,500 equity value of one vehicle and
replaces it with an exclusion of $4,650 fair market value of each
vehicle. The proposed amendment to §14.106 increases the
limit on available resources from $1,000 to $2,000 that must
be reported by a CIHCP recipient if a change occurs in the
recipient’s resources.
A proposed amendment to §14.204 clarifies that the definition
of county proposed in §14.1 does not apply to counties seek-
ing Texas Medicaid or Vendor Drug Program reimbursement
through the department. All references to the Texas Medicaid
or Vendor Drug program in §14.1 and §14.204 are changed for
consistency.
Mr. Joe Moritz, Health Care Financing Budget Director, has
determined that for the first five year period that the proposed
sections are in effect there will be no fiscal implications for state
and local government as a result of enforcing or administering
the sections.
House Bill 2556 only affects Guadalupe County and is not
anticipated to have a fiscal impact. This county is required by
Health and Safety Code, §61.052 to use a much higher income
limit for persons eligible for their indigent care program than is
allowed for CIHCP eligibility. Only expenditures for persons who
meet CIHCP eligibility criteria are creditable for state assistance
funds.
The increase in the limits on resources available to CIHCP
applicants or recipients from $1,000 to either: $3,000 for
households which include a relative who is aged or disabled;
or $2,000 for all other households is not anticipated to have a
fiscal impact because persons who qualify for the low CIHCP
income limits usually do not have any resources.
Mr. Moritz also has determined that for each year of the first five
years that the sections are in effect the public benefit anticipated
as a result of enforcing the sections will be compliance with
state law. There will be no effect on small businesses or local
employment. There is no anticipated economic cost to persons
who are required to comply with the proposed sections.
Comments on the proposed amendments may be submitted to
Bonnie Magers, Acting Director, Indigent Health Care, Texas
Department of Health, 1100 West 49th Street, Austin, Texas
78756-3168, (512) 338-6461. Comments will be accepted for
30 days following publication of this proposal in the Texas
Register .
Subchapter A. County Program Administration
25 TAC §14.1
The amendment is proposed under Health and Safety Code,
Chapter 61; and Human Resources Code, Chapter 32. The
department has rule making authority for CIHCP under Chapter
15, §1.07, Acts of the 72nd Legislature, First Called Session
(1991).
The amendment affects the Health and Safety Code, Chapter
61.
§14.1. County Program Administration.
(a) Definitions. The following words and terms, when used
in this section, [shall] have the following meanings, unless the context
clearly indicates otherwise.
(1) A county refers to:
(A) a county not fully served by a public hospital or
a hospital district; or
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(B) a county that provides indigent health care ser-
vices to its eligible residents through a hospital established by a board
of managers jointly appointed by a county and a municipality.
(2) [(1)] Day on which county expends funds - The
county expends funds on the day the county [i t] writes a check paying
for a bill.
(3) [(2)] Days - Calendar days. [Workdays are specifi-
cally identified as such.]
(4) [(3)] Eligibility staff - Individuals who determine
program eligibility. These individuals may be county officials, county
personnel, or persons determining program eligibility under contract
with the county. If the term "staff" is used alone, it has the same
meaning.
(5) [(4)] General revenue tax levy (GRTL) - The county’s
annual general revenue tax levy. The GRTL includes all county
property taxes and sales and use tax revenue that the county expects
to receive in the calendar year in which the state fiscal year begins.
Sales and use tax revenue is collected under the County Sales and Use
Tax Act in compliance with the Tax Code, §26.042(c). The GRTL
excludes the $.30 county tax for farm-to-market roads or flood control
(lateral road fund) and the $.15 county tax for maintenance of public
roads (special road and bridge fund). The GRTL used to establish
the county’s 10% limit for the County Indigent Health Care Program
in the coming state fiscal year is the county’s adjusted GRTL as of
July 31 of the current year minus the amount of revenue dedicated
for program services in the previous year. In counties partially served
by a hospital district, the counties’ 10% limit is based on the GRTL
for the property outside the area served by the hospital district.
(6) [(5)] Public facility - A public hospital or a hospital
district owned, operated, or leased by a hospital district.
(7) [(6)] Public hospital - A hospital owned, operated, or
leased by a county, city, town, hospital authority, or other political
subdivision of the state, excluding a hospital district and hospital
authority. A hospital is not considered to be a public hospital for the
purposes of providing indigent care if the hospital:
(A) is owned, operated, or leased by a city with a
population of less than 5,500, according to the most recent federal
decennial census;
(B) was leased before January 1, 1981, by a city that
at the time of the lease did not have a legal obligation to provide
indigent care;
(C) was established under Texas Civil Statutes, Article
4494i-1; or
(D) was leased to a nongovernmental person or entity
at the time of sale and was sold on or after January 1, 1988, to a
nongovernmental purchaser.
(8) [(7]) State fiscal year - The 12-month period begin-
ning September 1 of each calendar year and ending August 31 of the
following calendar year.
(b)-(c) (No change.)
(d) County administrative options.
(1)-(2) (No change.)
(3) If a city in the county with a population below 15,000
according to the last federal census owns, operates, or leases a public
hospital, the city and county may enter into an agreement transferring
part of the public hospital’s indigent health care responsibility to the
county. The transfer agreement is irrevocable and cannot be amended
unless a hospital district is created after the effective date of the




(5) Upon county request, the Texas Medicaid or Ven-
dor Drug Program will reimburse the counties for mandatory services
provided to otherwise eligible county residents appealing a social se-
curity disability determination denial and who are later determined
o be retroactively SSI/Medicaid-eligible. County eligibility for re-
imbursement is subject to 14.204(h) and (i) of this title (relating to
Services and Payment Liability, Limitations, and Options). Reim-
bursement is available only for services covered by the Texas Med-
icaid or Vendor Drug Program.
(e)-(i) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Earliest possible date of adoption: January 5, 1998
For further information, please call: (512) 458-7236
♦ ♦ ♦
Subchapter B. Determining Eligibility
25 TAC §§14.101, 14.103-14.106
The amendments are proposed under Health and Safety Code,
Chapter 61; and Human Resources Code, Chapter 32. The
department has rule making authority for CIHCP under Chapter
15, §1.07, Acts of the 72nd Legislature, First Called Session
(1991).
These amendments affect the Health and Safety Code, Chapter
61.
§14.101. Application Processing.
(a) The following words and terms, when used in Subchap-
ters B-E of this chapter (relating to Determining Eligibility; Providing
Services; Case Management; and SLIAG Reimbursement for County
Indigent Health Care Program Services Provided to Eligible Legal-
ized Aliens), shall have the following meanings, unless the context
clearly indicates otherwise.
(1)-(8) (No change.)
(9) Temporary Assistance to Needy Families (TANF)
- Name change for the Aid to Families with Dependent Children
(AFDC) program.
(b)-(l) (No change.)
(m) If eligibility staff determine an identifiable application
is incomplete only because verification of ineligibility for TANF
[AFDC], Medicaid, or SSI is needed, eligibility staff must give or
mail the applicant the Eligibility Verification Form and the Case
Information Release Form. Eligibility staff must:
(1) use the Eligibility Verification Form to:
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(A) inform the applicant that:
(i) his eligibility cannot be determined until his
ineligibility for TANF [A FDC], Medicaid, or SSI is verified by the
appropriate program; and
(ii) (No change.)
(B) refer the applicant to:
(i) the Department of Human Services [department
] for a TANF [an AFDC] or Medicaid application, if eligibility for
these programs is likely; or
(ii) (No change.)
(2) (No change.)
(3) request the applicant to provide notice of eligibility
or ineligibility when he receives it. If the applicant is:
(A) ineligible for TANF [A FDC], Medicaid, or SSI,
eligibility staff process the complete application for current and
retroactive eligibility in accordance with subsection (k) of this section;
(B) eligible for TANF [AFDC], Medicaid, or SSI,
eligibility staff give or send a notice of denial to the applicant and




(f) The following persons are disqualified from inclusion in
the household:
(1)-(2) (No change.)






(c) Types of Income. Eligibility staff must count or exempt
types of income as follows.
(1) Temporary Assistance to Needy Families (TANF)
[Aid to families with dependent children (AFDC)] benefits. These
benefits are exempted.
(2)-(35) (No change.)
(d) Net Income test and deductions. The net income test is
used to determine eligibility.
(1) Net income test. Net monthly income is gross
monthly income minus allowable deductions. A household is eligible
if its net monthly income, after rounding down cents, is not more
than the maximum income limit as corresponds to the current TANF
[AFDC] recognizable needs amounts for the household’s size. All





(b) Limitations on available resources. The total value of
non-excluded resources available to the household cannot exceed:
[Resource limit. Total countable household resources cannot exceed
$1,000. ]
(1) $3,000 for households which include a relative who
is aged or disabled; or
(2) $2,000 for all other households.
(c) Household qualification criteria. The following criteria
will be used to establish into which category a household will fall for
purposes of the limitations on available resources.
(1) A related person is a person who meets the TANF
relationship criteria either biologically or by adoption.
(2) An aged person is someone age 60 or older as of the
last day of the month for which benefits are being requested.
(3) A disabled person is a person who meets the TANF
disability criteria.
(d) [(c)] Types of resources. The following resources are
countable or exempt. Eligibility staff must count the equity value of
any resource not specifically exempted in this subsection.
(1) Burial plots are exempted.
(2) A household’s homestead is exempted. A homestead
is the household’s usual residence and surrounding property which is
not separated by property owned by others. The exemption remains
in effect if the surrounding property is separated from the home by
public rights of way. If the household intends to return, eligibility
staff must exempt a homestead temporarily unoccupied because of
employment, training or future employment, illness, casualty, or
natural disaster. Real property outside of Texas cannot be claimed
as a homestead. Households which currently do not own a home,
but own or are purchasing a lot on which they intend to build or are
building a permanent home, receive an exemption for the lot and, if
partially completed, for the home. Eligibility staff must count money
remaining from the sale of a homestead as a resource.
(3) Inaccessible resources are exempted.
(4) Jointly owned property is exempted if the property is
jointly owned by the household and other owners and the household
provides proof that:
(A) it cannot sell or divide the property without the
consent of the other owners; and
(B) the other owners will not sell or divide the
property.
(5) Trust funds are exempted.
(6) Income-producing property (except real property) is
exempt if it is essential to a householdmember’s employment or
self-employment and annually produces income consistent with its
fair market value, even if used only on a seasonal basis. Such
property will continue to be exempt during temporary periods of
unemployment if the client expects to return to work. Property
essential to self-employment is not exempt if earnings result from
an illegal activity.
(7) Individual retirement accounts (IRAs) are counted as
a resource. If there is a penalty for early withdrawal, eligibility staff
must deduct the early withdrawal penalty and count the remainder as
a resource.
(8) Keogh plans are counted as a resource. If there
is a penalty for early withdrawal, eligibility staff must deduct the
early withdrawal penalty and count the remainder as a resource.
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Exception: Do not count keogh plans as resources if there is a
contractual withdrawal agreement with other people who are not
household members and who share the same fund. This type of
keogh plan is considered an inaccessible resource.
(9) Life insurance is exempted unless the cash value of
life insurance policies exceeds $1,000 per household. The amount in
excess of $1,000 is countable.
(10) Liquid resources are counted.
(11) Lump-sum payments are counted. Countable lump-
sum payments include but are not limited to income tax refunds;
retroactive lump-sum Social Security, SSI, public assistance, railroad
retirement benefits, or other payments; retroactive lump-sum insur-
ance settlements; and refunds of security deposits on rental property
or utilities.
(12) Nonliquid resources are counted.
(13) Personal possessions are exempted.
(14) Prepaid burial insurance policies (one per household
member) are exempted. One prepaid funeral plan or prepaid funeral
agreement for each member of the household is also exempted.
(15) Real property is counted unless the household is
making a good faith effort to sell it. At the county’s option, eligibility
staff may exempt the household’s real property if the household
agrees to a legally enforceable obligation to reimburse the county
for all or part of the services received. The county and household
must negotiate the terms of the obligation.
(16) Countable resources of an alien’s sponsor and
sponsor’s spouse, if the sponsor and spouse are living together, are
considered available to the sponsored alien for three years after the
alien’s entry. Eligibility staff must:
(A) determine the sponsor’s countable resources as
the applicant’s resources would be determined as specified in this
section;
(B) subtract $1,500; and
(C) consider the remainder as available to the appli-
cant.
(17) Resources of disqualified persons are exempted.
(18) The total value of all licensed vehicles is exempt if
used more than 50% of the time for income-producing purposes or
produce annual income consistent with their fair market value, even if
only used on a seasonal basis. Each vehicle with a fair market value
of less than or equal to $4,650 is exempt regardless of the number
of vehicles owned by the household. The fair market value in excess
of $4,650 of each vehicle is counted toward the household’s total
limitation on available resources. [Also one vehicle per household
is exempt if the vehicle is owned and used by the household for
transportation and equity value of the vehicle is less than $1,500. If
the equity value exceeds $1,500, the excess equity is counted as a
resource. The equity of all other vehicles is counted.]
(e) [(d)] Penalties for transferring resources. Households
are ineligible if within the previous two years they transferred a
countable resource for less than its fair market value to qualify for
county medical assistance. The household remains ineligible for two
years beginning with the date the resource was transferred. This
penalty applies only if the value of the transferred resource added
to the household’s other countable resources would have affected
eligibility. If spouses are separated, transfer of separate property by
one spouse does not affect the eligibility of the other spouse.
(f) [(e)] Verification. Eligibility staff must verify resources
if they are questionable or if the value is close to the maximum
allowable limit.
(g) [(f)] Documentation. Eligibility staff must document
on the Texas Department of Health eligibility worksheet whether a
resource listed on the application for county medical assistance form
is exempt or countable. Eligibility staff must:
(1) list the value of countable resources;
(2) enter computations for determining equity or other
value for those resources with allowable deductions; and
(3) total the value of countable resources to determine if
the household is within the limit.
§14.106. Changes.
(a) Households must report changes that affect eligibility,
including changes in the following:
(1)-(4) (No change.)
(5) available cash, stocks, bonds, or money in a bank or
in a savings account, if they total $2,000 [ $1,000] or more;
(6)-(8) (No change.)
(b)-(f) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Earliest possible date of adoption: January 5, 1998
For further information, please call: (512) 458-7236
♦ ♦ ♦
Subchapter C. Providing Services
25 TAC §14.204
The amendment is proposed under Health and Safety Code,
Chapter 61; and Human Resources Code, Chapter 32. The
department has rule making authority for CIHCP under Chapter
15, §1.07, Acts of the 72nd Legislature, First Called Session
(1991).
These amendment affects the Health and Safety Code, Chapter
61.
§14.204. Services and Payment Liability, Limitations, and Options.
(a)-(g) (No change.)
(h) Only counties not fully served by a public hospital or
a hospital district [Counties] may claim Texas Medicaid or Vendor
Drug Program reimbursement for mandatory services provided to an
SSI/SSDI appellant if the services are furnished by a Title XIX-
enrolled provider; and if the SSI/SSDI appellant is later determined
to be retroactively eligible for SSI/Medicaid; and if the remaining
requirements described in this subsection are met.
(1)-(6) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Earliest possible date of adoption: January 5, 1998
For further information, please call: (512) 458-7236
♦ ♦ ♦
Chapter 73. Laboratories
The Texas Department of Health (department) proposes the re-
peal of §§73.22, 73.31, and 73.41 and proposes new §§73.22,
73.23, and 73.24, concerning fees for laboratory testing ser-
vices; the sale of laboratory services; and the certification of
drinking water, milk and shellfish laboratories. Fees are pro-
posed for newborn screening; blood lead testing; milk, drinking
water and shellfish laboratory certification; radiation control test-
ing; and bottled water analysis. Since the fee rule for testing
drinking water systems (§73.41) is being proposed for repeal,
drinking water system testing fees are also proposed.
The General Appropriations Act of the 75th Legislature requires
the department to review all fees within its authority and set
fees to recover the cost of providing services to the extent
feasible. (Article II, Department of Health, page II-41, Rider
40). In addition to the department’s specific directive, Article IX,
General Provisions of the General Appropriations Act, directs
all agencies to review all fees that each administers and adjust
rates as necessary to recover the costs of providing services
(page IX-87, Rider 76). State law also requires that fees
for public health services, including laboratory services, be
established by rule.
The sections proposed for repeal have not been substantially
revised since their initial adoption a number of years ago.
Changes in technological capabilities, economic conditions and
social expectation required their reevaluation. Repeal of the
existing sections will allow for reorganization and clarification
through adoption of the new sections. Section 73.22 is
proposed for repeal because the relationship between the
department and local public health laboratories has changed
over the years and is no longer the relationship described in
that section. In addition, such laboratories will now be charged
a fee for certification of the laboratory, which is not allowed
under current §73.22. Fees in repealed §73.31 and §73.41
are now in proposed new §73.22. Certification procedures in
existing §73.41 are revised and now in proposed new §73.24.
The demand for laboratory services is expected to increase in
the future. Maintaining state of the art technology to respond
to the unforeseen will require continued investment in the
infrastructure. The proposed fees may be used to invest in that
infrastructure to ensure the department’s ability to meet and
counter emerging threats to the health of Texans.
The proposed fees are only for a limited number of laboratory
services. The remaining laboratory services will continue to be
provided without adoption of a fee. The fees as proposed will
not limit public access to services.
The department is proposing a fee for newborn screening test
kits. These tests are required by state law. The tests ana-
lyze blood specimens for treatable disorders, such as phenylke-
tonuria and hypothyroidism. A test kit is the department-
designed collection device, demographic information form, and
envelope used to submit a newborn’s blood specimen for test-
ing by the department’s Bureau of Laboratories. Each newborn
must have a series of two testing cycles. The department will
provide test kits for Medicaid-eligible and charity care newborns
at no cost to the provider of services (hospitals, midwives, physi-
cians, clinics, and birthing centers). The department will provide
test kits for all other newborns at a fee paid by the provider. The
fee shall be determined by the department to be an amount to
recover reasonable costs of providing newborn screening test-
ing services and shall not exceed $20 per test kit. Fees for the
test kits will be implemented on March 1, 1998; however, use
of the test kits will not be required until June 1, 1998.
A fee is proposed for blood lead testing. The department
currently provides blood lead testing for children enrolled in the
Texas Health Steps program and is paid based on vouchers
submitted to that program. This process will continue. Adoption
of this fee will allow the department to extend needed low-
cost testing services to low-income children and families not
currently qualified for the Texas Health Steps or Medicaid
programs. In addition, state law requires the department to
perform blood lead testing at the request of a physician who
suspects that a person has been harmed by exposure to lead.
The current fee rule on blood lead at §73.31 is being proposed
for repeal. The new blood lead testing fee would be assessed
to physicians who request testing.
The proposed rules include fees to recover the laboratory
testing costs associated with surveillance, investigation, and
monitoring of nuclear power plants and other entities which
handle radioactive materials. The laboratory currently tests
water, soil and other environmental samples for radioactivity to
ensure that the public health is not endangered. The proposed
rule will place the burden for payment of these costs on the
regulated industry.
The department certifies drinking water, milk and shellfish
laboratories pursuant to federal and state laws and regulations.
Certification of laboratories by the department is intended
to ensure that certified laboratories are competent to test
drinking water, milk and shellfish samples. The department
also performs proficiency testing for certified and non-certified
milk laboratories. Proficiency testing is a process designed
to introduce unknown samples into a laboratory for analysis,
providing a practical way for the laboratory to demonstrate its
capability. The rules propose fees to allow the department to
recover certain costs associated with certification of laboratories
and proficiency testing. These fees will be paid by laboratories
requesting certification or proficiency testing. The rules also
propose procedures for obtaining certification.
The department currently tests bottled water and drinking water
systems for contaminants specified in the federal Safe Drinking
Water Act. Fees currently established for testing drinking
water systems are included in §73.41 which is proposed
for repeal. These fees are assessed to owners of those
systems, individuals submitting drinking water samples, and
public agencies requesting testing of sampling. These fees are
reproposed in new §73.22. In addition, new fees for testing
bottled water samples are proposed. These fees will be paid
by the bottled water manufacturing industry.
The Health and Safety Code, §12.020 (HB 2389, passed by
the 75th legislature), authorizes the department to enter into a
contract for the sale or provision of laboratory services with fed-
eral, state, or local governmental entities, or freestanding public
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health clinics owned or controlled by a nonprofit organization,
inside or outside the state, and to establish charges for such
services by rule. The proposed rule will allow the department
to implement the provisions of HB 2389.
The effective date of the new sections is proposed to be March
1, 1998.
Dr. David Maserang, the Chief of the Bureau of Laboratories,
has determined for the first five-year period the rules are in
effect, there will be fiscal implications. The new fees are
projected to generate additional revenues for the department
of $600,000 in fiscal year 1998 and $3.8 million in each of the
following five years. These revenues will be used to recover
the laboratory’s cost of providing services and infrastructure
improvements and to offset the cost of administering the rules.
The effect on local governments of the fees will be that they
will have to pay the appropriate fee for requested services.
The revenue for the department to be generated by the sale
of laboratory services by contract and the cost to state or local
governments with which the department contracts cannot be
estimated at this time. The effect on state and local government
of the laboratory certification rule will be the requirement to pay
the laboratory certification fees, which are included in the above
revenues.
Dr. Maserang has also determined that for each year of the
first five years the sections are in effect, the public benefit
anticipated as a result of enforcing or administering the sections
will be to ensure that users of the listed laboratory services pay
fees to cover the department’s reasonable costs of providing
those services. Payment of those fees will additionally ensure
the viability of the laboratory services. The public benefit
anticipated as a result of the section on sale of laboratory
services is to make available to public agencies and nonprofit
organizations high quality laboratory services at a low cost.
In addition, the public benefit anticipated as a result of the
section on certification of laboratories is the establishment of
uniform procedures for laboratories which desire to be certified
as drinking water, milk or shellfish laboratories. The cost to
small businesses or to persons who are required to comply
with the sections as proposed will be the fees assessed for the
listed laboratory services. There is no anticipated impact on
local employment.
Comments on these proposals should be submitted in writing
to Dr. David Maserang, Chief, Bureau of Laboratories, Texas
Department of Health, 1100 West 49th Street, Austin, TX
78756-3199. Comments will be accepted for a period of 30
days after publication of the proposal in the Texas Register. In
addition, a public hearing on the proposed sections will be held
at 10:00 a.m., Tuesday, December 16, 1997, Texas Department




(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeal is proposed under the Health and Safety Code,
§§12.031, 12.032, and 12.034, which provide the Board of
Health (board) with the authority to adopt rules relating to public
health services fees for laboratory services; §12.020, which
provides the department with the authority to establish charges
by rule for the sale of specific laboratory services; §33.002
and §33.011, which provide the board and department with
authority to adopt rules to carry out the newborn screening
program and to prescribe screening test procedures; §§81.004
and 81.006, which provide the board with the authority to
adopt rules and to seek and receive fees for the purpose of
identifying communicable diseases; §161.101, which provides
the department with the authority to charge for certain blood
lead tests requested by a physician who suspects that a person
has been harmed by exposure to lead; and §12.001, which
provides the board with the authority to adopt rules to implement
every duty imposed by law on the board, the department, and
the commissioner of health.
The repeal affects the Health and Safety Code, §§12.031,
12.032 and 12.034.
§73.22. Certification of Contract Laboratories.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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The new sections are proposed under the Health and Safety
Code, §§12.031, 12.032, and 12.034, which provide the Board
of Health (board) with the authority to adopt rules relating to
public health services fees for laboratory services; §12.020,
which provides the department with the authority to establish
charges by rule for the sale of specific laboratory services;
§33.002 and §33.011, which provide the board and department
with authority to adopt rules to carry out the newborn screening
program and to prescribe screening test procedures; §81.004
and §81.006, which provide the board with the authority to
adopt rules and to seek and receive fees for the purpose of
identifying communicable diseases; §161.101, which provides
the department with the authority to charge for certain blood
lead tests requested by a physician who suspects that a person
has been harmed by exposure to lead; and §12.001, which
provides the board with the authority to adopt rules to implement
every duty imposed by law on the board, the department, and
the commissioner of health.
The new sections affect the Health and Safety Code, §§12.031,
12.032 and 12.034.
§73.22. Fees.
(a) Purpose. This section establishes fees pursuant to the
Health and Safety Code, §§12.031, 12.032, and 12.034 for laboratory
services provided by the Bureau of Laboratories (bureau) of the
Texas Department of Health (department). The fees will enable the
department to offset costs incurred when delivering certain laboratory
services.
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(b) General. Services are offered at the discretion of the
department subject to laws and rules in effect at the time of the
request for services.
(1) The fees assessed are intended to recover the reason-
able service costs and shall not exceed the costs of providing the
service as determined by the department.
(2) Each fee for which a maximum cap is set within this
section shall be calculated annually by department staff in accordance
with paragraph (1) of this subsection.
(3) A schedule of all fees will be available upon request
from the Texas Department of Health, Bureau of Laboratories, 1100
West 49th Street, Austin, Texas 78756, (512) 458-7318.
(4) The department will determine whether a fee must
be paid with submission of the specimen or whether the department
will bill later for the fee unless stated otherwise in this section.
(5) The submission of specimens to the department shall
be in compliance with the bureau’ s Manual of Reference Services
and other written instructions established by the bureau.
(A) The manual outlines clinical and scientific stan-
dards, procedures and requirements of the department.
(B) Failure to submit a specimen as required may
result in the department’ s refusal to perform the requested services.
(C) The manual and other written instructions may be
obtained upon request from the Texas Department of Health, Bureau
of Laboratories, 1100 West 49th Street, Austin, Texas 78756, (512)
458-7318.
(6) Failure to pay a fee in a timely manner may result in
the department’s refusal to accept specimens or samples until the fee
is paid.
(7) A fee paid is nonrefundable.
(c) Fees.
(1) The fees for certification of milk, drinking water and
shellfish laboratories and proficiency testing for milk laboratories are
as follows:
(A) antibiotic milk laboratories - $250;
(B) water bacteriology laboratories - $250;
(C) milk industry laboratories - $400;
(D) full service milk laboratories - $500;
(E) milk proficiency testing (noncertified laboratories)
- $250;
(F) water chemistry laboratories - $250; and
(G) shellfish laboratory - $500.
(2) The fee for testing blood for the presence of lead
shall not exceed $10 per test.
(3) The fee for a newborn screening test kit shall not
exceed $20 per test kit.
(4) The fees for testing of bottled water, drinking water
systems, drinking water fountains in day care centers or schools,
or individual home drinking water systems shall not exceed the
following amounts:
(A) tests for minerals and physical properties:
(i) chloride -$22.50;
(ii) fluoride -$22.50;
(iii) nitrate - $30;
(iv) nitrite - $30;
(v) sulfate - $22.50;




(x) odor - $37.50;
(xi) bromate - $83;
(xii) bromide - $35;
(xiii) total organic carbon, water - $53;
(xiv) chlorate - $75;
(xv) chlorite - $75;
(xvi) nitrate and nitrite - $27;
(xvii) routine water (minerals panel) - $180; and
(xviii) UV 254 - $75;
(B) tests for trace metals:
(i) all metals panel: Al, Sb, As, Ba, Be, Cd, Cr,
Cu, Fe, Pb, Mn, Hg, Ni, Se, Ag, Th, Zn- $357;
(ii) total recoverable metals digestion (performed
only if turbidity > 1 NTU) - $36;
(iii) Pb-Cu - $27;
(iv) Pb - $22;
(v) cadmium - $22;
(vi) arsenic - $22;
(vii) antimony - $22;
(viii) ICP metals panel: Ba, Cr, Cu, Fe, Mn, Ag,
Zn, Al, Ni, Be - $165;
(ix) mercury - $31;
(x) selenium - $22;
(xi) single ICP metal - $22; and
(xii) thallium - $22;
(C) tests for organics:
(i) volatile organic compounds, including tri-
halomethanes - $180;
(ii) ethylene dibromide (EDB) and dibromochloro-
propane (DBCP) - $192;
(iii) carbamate insecticides - $246;
(iv) chlorophenoxy herbicides - $270;
(v) polychlorinated biphenyl and chlorinated insec-
ticides - $280;
(vi) polyaromatic hydrocarbons (PHA), phthalates
- $354;
(vii) diquat - $297;
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(viii) endothall - $439;
(ix) glyphosate - $208;
(x) haloacetic acids (EPA method 552) - $370;
(xi) haloacetonitriles (EPA method 551) - $231;
(xii) insecticides, drinking water (EPA method
505) - $225;
(xiii) organophosphate insecticides, drinking water
(EPA method 507) - $340;
(xiv) polychlorinated biphenyls (PCB), drinking
water (EPA method 508A) - $360; and
(xv) trihalomethanes, drinking water (EPA method
502.2) - $82;
(D) radiochemical testing:
(i) gross alpha and beta - $111;
(ii) total alpha emitting radium - $87;
(iii) radium 226 - $100;
(iv) radium 228 - $84;
(v) uranium isotopes - $93; and
(vi) radon - $81;
(E) bacteriological examination for coliforms - $20;
and
(F) miscellaneous drinking water chemistry proce-
dures - $96 per hour.
(5) The fees for testing environmental samples from
nuclear power plants and other users or holders of radiation sources
shall not exceed the following amounts:
(A) miscellaneous (per hour) Nuclear Chemical
Branch - $96;
(B) gross alpha or beta, water - $99;
(C) gross alpha and beta, water - $111;
(D) gamma emitting isotopes, water - $91;
(E) radium-226, water - $100;
(F) alpha spectrum preparation, water- $162;
(G) radium-228, water - $84;
(H) uranium isotopes, water - $93;
(I) thorium isotopes, water - $87;
(J) plutonium, water - $88;
(K) tritium, water - $61;
(L) total alpha emitting radium, water - $87;
(M) radon, water - $81;
(N) strontium-89 or 90, water - $124;
(O) carbon-14, water - $133;
(P) gross alpha or beta, soil - $79;
(Q) gross alpha and beta, soil - $100;
(R) gamma emitting isotopes, soil - $138;
(S) alpha spectrum preparation, soil - $151;
(T) radium-226, soil- $133;
(U) radium-228, soil - $108;
(V) uranium isotopes, soil - $84;
(W) thorium isotopes, soil - $87;
(X) plutonium, soil - $88;
(Y) tritium, soil -$98;
(Z) strontium-89 or 90, soil - $160;
(AA) gross alpha or beta, vegetation/tissue - $79;
(BB) gross alpha and beta, vegetation/tissue - $109;
(CC) gamma emitting isotopes, vegetation/tissue -
$135;
(DD) alpha Spectrum preparation, vegetation/tissue -
$151;
(EE) radium-226, vegetation/tissue - $133;
(FF) radium-228, vegetation/tissue - $96;
(GG) uranium isotopes, vegetation/tissue - $84;
(HH) thorium isotopes, vegetation/tissue - $87;
(II) plutonium, vegetation/tissue - $88;
(JJ) tritium, vegetation/tissue - $97;
(KK) strontium-89 or 90, vegetation/tissue - $160;
(LL) gross alpha or beta, wipe/filter/cartridge - $48;
(MM) gross alpha and beta, wipe/filter/cartridge - $63;
(NN) alpha spectrum preparation, wipe/filter/cartridge
- $151;
(OO) radium-226, wipe/filter/cartridge - $133;
(PP) radium-228, wipe/filter/cartridge - $96;
(QQ) uranium isotopes, wipe/filter/cartridge - $84;
(RR) horium isotopes, wipe/filter/cartridge - $87;
(SS) plutonium, wipe/filter/cartridge -$88;
(TT) tritium, wipe/filter/cartridge - $61;
(UU) strontium-89 or 90, wipe/filter/cartridge - $160;
(VV) carbon-14, wipe/filter/cartridge - $142;
(WW) gamma emitting isotopes, wipe/filter/cartridge
- $78;
(XX) asbestos identification - $55;
(YY) asbestos fiber counting - $46;
(ZZ) dust identification - $60;
(AAA) organic chemicals, by group, such as insecti-
cides, herbicides, volatile organic compounds, semi-volatile organic
compounds in water or soil/sediment, including routine sample prepa-
ration procedures - $542 per group per sample;
(BBB) metals, per analyte in water or soil/sediment,
including routine sample preparation procedures - $77 per analyte
per sample; and
(CCC) inorganic chemicals, per analyte in water or
soil/sediment - $105 per analyte per sample.
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(d) Newborn screening procedures.
(1) Newborn screening is required by the Health and
Safety Code, Chapter 33.
(2) The department through the bureau will provide
newborn screening test kits upon written request from a provider of
newborn screening. A test kit is the department-designed collection
device, demographic information form and envelope used to submit a
newborn’s blood specimens for screening by the bureau. A separate
test kit is required for each screening panel. Each newborn must have
two screening panels performed. Testing providers include hospitals,
birthing centers, physicians, midwives, and clinics.
(3) The department shall accept only its test kit for
submission of specimens.
(4) The department will provide test kits for Medicaid-
eligible or charity care newborns at no cost to the provider.
(5) The department will provide test kits for all other
newborns at a fee as described in subsection (c)(3) of this section.
(6) A charity care newborn is a patient whose family will
not be billed for the test kit and from whom the testing provider does
not reasonably expect any payment for any other newborn-related
services provided to the patient.
(7) When a provider requests test kits, the provider must
identify the number estimated to be needed for Medicaid-eligible
newborns, charity care newborns, and other newborns. The provider’s
estimates shall be based on the provider’ s newborn screening services
provided in the most recent fiscal or calendar year if the provider
has previously provided these services. A provider shall provide
further information upon request of the department to verify the
appropriateness of the number of test kits provided at no cost.
(8) The department will bill the requesting provider for
test kits when the test kits are sent to the provider. Payment is due
within 30 days from the provider’s receipt of the test kits.
(9) A provider may use the no-cost test kit only for a
Medicaid-eligible or charity care newborn.
(10) A provider shall ensure that the identifying and
demographic information provided with the test kit is complete and
accurate when submitted to the department.
(11) A provider may use the department’ s previous new-
born screening forms until May 31, 1998. Beginning on June 1,
1998, all providers must use the department’ s new test kits for new-
born specimens.
§73.23. Sale of laboratory services.
(a) Purpose. This section implements the provisions of the
Health and Safety Code, §12.020 relating to the sale of specific
laboratory services by the Texas Department of Health (department)
Bureau of Laboratories (bureau).
(b) Charges. For each contract governed by §12.020,
the charges for laboratory services shall be the reasonable charges
negotiated by the department and the contracting party(s). The
charges in a contract shall be sufficient to ensure the proper provision
of the services to be performed and the reasonable recovery by the
department of its costs relating to the contract.
(c) Other contracts. This section does not affect department
contracts which are not governed by Health and Safety Code, §12.020.
(d) Fees. This section does not affect the authority of the
department to establish and collect fees for laboratory services under
the Health and Safety Code, Chapter 12, Subchapter D, §§12.031-
12.034.
(e) Laboratory services. Services for which the department’s
bureau contracts under this section shall not include tissue and
cytology specimens, except for pap smears for recipients under
federally funded programs or genetic testing.
§73.24. Certification of drinking water, milk, and shellfish laborato-
ries.
(a) Purpose. This section establishes the procedures for
drinking water, milk, and shellfish laboratories to become certified
laboratories under federal or state law.
(b) Definitions. The following words and terms, when used
in this section, shall have the following meanings unless the text
clearly indicates otherwise.
(1) Assessment - A fact-finding process performed either
by an approved third party or by the Texas Department of Health
(department) in which information and observations are collected and
evaluated for the purpose of judging the laboratory’s conformance
with established certification standards. Assessment includes an
onsite inspection.
(2) Certification - An official and legal approval granted
by the department to a laboratory, permitting analysis of drinking
water, milk, or shellfish samples in accordance with applicable federal
and state laws and rules.
(c) Certification application.
(1) An applicant laboratory must submit an application
for certification directly to the department on a form specified by the
department. For drinking water laboratories, the application must be
accompanied by evidence of assessment by a department-approved
assessor in the category for which certification is requested or
assessment by thedepartment if thedepartment performs assessments.
(2) Payment of the appropriate fee for certification under
§73.22 of this title (relating to Fees) must accompany the application.
(3) Payment may be by check or money order made
payable to the Texas Department of Health.
(4) A laboratory may apply for certification in a single
category or any combination of categories from among the following:
chemistry-routine inorganics, chemistry-nitrate and nitrite, chemistry-
metals, chemistry-lead and copper, chemistry-trihalomethanes,
chemistry-volatile organics, chemistry-insecticides and herbicides,
chemistry-carbamate insecticides, chemistry - ethylene dibromide
(EDB) and dibromochloropropane (DBCP), chemistry-synthetic or-
ganics, chemistry-endothal, chemistry-glyphosate, chemistry-diquat,
chemistry-radiochemicals, chemistry-asbestos, chemistry-dioxin,
drinking water microbiology, milk analysis - antibiotics, milk
analysis - raw, milk analysis - full service, or shellfish analysis - full
service.
(5) The department shall perform an assessment for each
milk and shellfish laboratory applying for certification.
(6) Each certified laboratory must reapply for certification
every two years and pay the appropriate certification fee.
(d) Standards.
(1) The minimum standards for certification are as
specified by the United States Environmental Protection Agency
(EPA) applying to drinking water and the United States Food and
Drug Administration (FDA) applying to milk and shellfish. These
specifications are available for review during normal business hours
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at the department’s Bureau of Laboratories, 1100 West 49th Street,
Austin, Texas.
(2) Each applicant laboratory will be evaluated, at a
minimum on the following factors: credentials and experience of
staff, quality assurance plan, manuals of procedures, performance
on evaluation unknowns, equipment, calibrations and standards,
methodology, facilities, sample acceptance policies, sample tracking,
record keeping, reporting, and results interpretation.
(e) Inspections. The department may conduct inspections
of laboratories to ascertain adherence to minimum standards and the
effectiveness of the certification system. For laboratories for which
the department serves as both the assessing and certification authority,
inspections will be conducted on an biennial basis.
(f) Withdrawal of certification.
(1) A laboratory must meet all minimum standards, pass
all performance evaluation sets, and pass onsite inspection no less
than every two years to be certified.
(2) A laboratory that fails to meet requirements by
scoring outside the acceptable limits on a set of performance
evaluation unknowns, has serious deficiencies at the time of an
onsite inspection, fails to notify the department within 30 days of
major changes which might impair analytical capability (personnel,
equipment, or location), or fails to notify the state or public of certain
problems as required by notification regulations may be placed on
provisionally certified status.
(3) Failure on two consecutive performance evaluation
sets or failure to correct major deficiencies within 90 days following
onsite inspection may result in the withdrawal of certification.
(4) Certification may be suspended or revoked immedi-
ately if the standards of the EPA or FDA require suspension or re-
vocation, or if continued operation of the laboratory will jeopardize
public health. Due process will be afforded to the laboratory whose
certification is revoked or suspended.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeal is proposed under the Health and Safety Code,
§§12.031, 12.032, and 12.034, which provide the Board of
Health (board) with the authority to adopt rules relating to public
health services fees for laboratory services; §12.020, which
provides the department with the authority to establish charges
by rule for the sale of specific laboratory services; §33.002
and §33.011, which provide the board and department with
authority to adopt rules to carry out the newborn screening
program and to prescribe screening test procedures; §§81.004
and 81.006, which provide the board with the authority to
adopt rules and to seek and receive fees for the purpose of
identifying communicable diseases; §161.101, which provides
the department with the authority to charge for certain blood
lead tests requested by a physician who suspects that a person
has been harmed by exposure to lead; and §12.001, which
provides the board with the authority to adopt rules to implement
every duty imposed by law on the board, the department, and
the commissioner of health.
The repeal affects the Health and Safety Code, §§12.031,
12.032 and 12.034.
§73.31. Tests for Exposure to Lead.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Earliest possible date of adoption: January 5, 1998
For further information, please call: (512) 458–7236
♦ ♦ ♦
Fees for Drinking Water Systems
25 TAC §73.41
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeal is proposed under the Health and Safety Code,
§§12.031, 12.032, and 12.034, which provide the Board of
Health (board) with the authority to adopt rules relating to public
health services fees for laboratory services; §12.020, which
provides the department with the authority to establish charges
by rule for the sale of specific laboratory services; §33.002
and §33.011, which provide the board and department with
authority to adopt rules to carry out the newborn screening
program and to prescribe screening test procedures; §§81.004
and 81.006, which provide the board with the authority to
adopt rules and to seek and receive fees for the purpose of
identifying communicable diseases; §161.101, which provides
the department with the authority to charge for certain blood
lead tests requested by a physician who suspects that a person
has been harmed by exposure to lead; and §12.001, which
provides the board with the authority to adopt rules to implement
every duty imposed by law on the board, the department, and
the commissioner of health.
The repeal affects the Health and Safety Code, §§12.031,
12.032 and 12.034.
§73.41. Fees for Services for Drinking Water Systems.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on November 21, 1997.
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Earliest possible date of adoption: January 5, 1998
For further information, please call: (512) 458–7236
♦ ♦ ♦
Chapter 101. Tobacco
25 TAC §§101.1-101.6, 101.10
The Texas Department of Health (department) proposes new
§§101.1-101.6, and 101.10, concerning the reporting of ingre-
dients and nicotine content of cigarettes and tobacco prod-
ucts. These rules are proposed to implement Chapter 1216
(House Bill 119) 75th Legislature (1997), which added Health
and Safety Code, Subchapter N, "Disclosure of Ingredients
in Cigarettes and Tobacco Products." This legislation requires
manufacturers of these products to report certain information
to the department so that it might be available to the public.
Specifically the new sections cover the purpose of the rules,
definitions, general requirements, ingredient reporting, nicotine
yield reporting for cigarettes, nicotine yield reporting for tobacco
products, and public information.
Dr. Philip Huang, M.D., Bureau Chief, Bureau of Chronic
Disease, has determined that for the first five-year period the
sections are in effect, there will be no fiscal implications to state
or local government as a result of enforcing or administering the
sections as proposed.
Dr. Huang has also determined that for each year of the first
five years the sections are in effect, the public benefit anticipated
as a result of enforcing the sections will be increased access
by the public to information about cigarettes and tobacco prod-
ucts, which will make their decision to use these products better
informed. Most manufacturers of cigarettes and tobacco prod-
ucts are large businesses, but to the extent small businesses
are involved in manufacturing these products their costs are ex-
pected to be between $740 and $1575 per brand, based on a
price quotation from a large independent lab. These costs may
be reduced substantially for those manufacturers who have their
own labs. It is estimated that additional costs: costs of the ana-
lyzed cigarette or tobacco product, compiling a list of ingredients
and preparation and mailing of the report will be between $20
and $50 per brand. There are no anticipated economic costs to
persons who are required to comply with the sections as pro-
posed. There is no anticipated impact on local employment.
Comments on the proposal may be submitted to Dr. Philip
Huang, M.D., Bureau Chief, Bureau of Chronic Disease, Texas
Department of Health, 1100 West 49th Street, Austin, Texas
78756. Comments will be accepted for 30 days following
publication of this proposal in the Texas Register .
The new sections are proposed under Health and Safety Code
§161.251 which requires the department by rule to establish
the time and form for reports of ingredients, §161.253 which
requires the department to develop standards for assigning a
nicotine yield rating, and §12.001 which provides the Texas
Board of Health (board) with the authority to adopt rules for
the performance of every duty imposed by law on the board the
department, and the commissioner of health.
The new sections affect the Health and Safety Code Chapter
161.
§101.1. Purpose.
The purpose of these rules is to implement Texas Health and Safety
Code, Chapter 161, Subchapter N, "Disclosure of Ingredients in
Cigarettes and Tobacco Products."
§101.2. Definitions.
The following words and terms when used in this chapter shall have
the following meanings unless the context clearly indicates otherwise.
Annual report- A tobacco manufacturer’s annual report to the
department, which provides the ingredient information and nicotine
yield ratings.
Chewing or snuff tobacco nicotine yield rating- A composite of
information intended to show the range of nicotine that each chewing
or snuff tobacco product can be expected to provide the average
consumer, based on the amount of nicotine in the brand, the pH
of the tobacco, and the amount of unionized (free) nicotine in the
product.
Cigar- A roll for smoking, made of fermented tobacco that is wrapped
in tobacco and the main stream of smoke from which produces an
alkaline reaction to litmus paper.
Cigarette-A roll for smoking, made of tobacco or tobacco mixed with
another ingredient and wrapped or covered with a material other than
tobacco and that is not a cigar.
Cigarette nicotineyield rating-A compositeof information to show the
range of nicotine that each cigarette brand can be expected to deliver
to the average consumer based on the expected range of nicotine
delivery under average smoking conditions based on machine testing
parameters that reflect actual smoking behavior as accurately as
possible, and the potential for increased nicotine delivery or increase
rate of nicotine delivery based on cigarette design features such as
filter ventilation and pH.
Department- The Texas Department of Health.
Ingredient- Any ingredient, substance, chemical or compound other
than tobacco, water or reconstituted tobacco sheet made wholly from
tobacco, which is added to the product including but not limited to,
flavorants, processing aides, casing sauces, contaminants, combustion
modifiers, and packing materials, to the full extent the manufacturer
is aware of the presence of any such ingredient.
Manufacturer- A person who manufactures or produces tobacco
products and sells tobacco products to a distributor.
Risks to public health- The possibility or actuality of adverse health
effects associated with tobacco use, including but not limited to
nicotine addiction and adverse health effects associated with exposure
to environmental tobacco smoke.
Tobacco product- Smoking tobacco, including granulated, plug-cut,
crimp-cut, ready rubbed, and any form of tobacco suitable for
smoking in a pipe or as a cigarette; chewing tobacco, including
cavendish, twist, plug, scrap, and any kind of tobacco suitable for
chewing; snuff or other preparations of pulverized tobacco; or an
article or product that is made of tobacco or a tobacco substitute and
that is not a cigarette.
§101.3. General Requirements for Annual Reports by Manufactur-
ers.
(a) On or after June 1, 1998, and every June 1 thereafter, the
manufacturer of any cigarettes or tobacco product, excluding cigars,
sold in the state of Texas shall report to the department, in accordance
with these regulations, the ingredients and nicotine yield rating of any
such cigarette or tobacco product, excluding cigars.
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(b) Nothing in this section shall prohibit a manufacturer
or distributor of cigarettes or tobacco products from selling such
products to an in-state merchant for sale or distribution outside the
state.
§101.4. Ingredient Reporting Requirements.
In each annual report, amanufacturer shall provide, at aminimum, the
following for each brand, sub-brand, and generic unbranded cigarette
or tobacco product, including cigars, distributed in the State of Texas.
(1) A list of all ingredients in the cigarette or tobacco
product listed in descending order according to weight, measure, or
numerical count, other than tobacco, water, or a reconstituted tobacco
sheet made wholly from tobacco. Each ingredient shall be reported
by its chemical name and chemical abstract service registry number,
if available, on the following ingredient reporting form.
Figure 1: 25 T.A.C. §101.4(a)(1)
(2) The name, job title, address, and telephone number
of the individual designated by the manufacturer as the department’s
contact person concerning these regulations.
§101.5. Cigarette Nicotine Yield Rating Reporting Requirements.
(a) Cigarette manufacturers shall include in their annual
report a rating for nicotine yield for each brand, sub-brand and generic
unbranded cigarettes sold in the State of Texas, which shall include:
(1) total nicotine content of the cigarette, reported in
milligrams of nicotine. The protocol for measuring nicotine content
in cigarettes is described in "Protocol for Analysis of Nicotine, Total
Moisture, and pH in Smokeless Tobacco Products," as announced in
the Federal Register of May 2, 1997, Volume 62, number 85, pages
24115-24116;
(2) percent filter tip ventilation; that is, the amount of
air dilution in the whole smoke provided by the perforations in the
cigarette filter, described in percent. This shall be measured using
the Filter Dilution (Ventilation) Testing Instrument (FDT) from Fidus
Instrument Corporation, product no. FDT 232; or FIAL Tip and
Envelope Ventilation/Pressure Drop QTM5U machine; or equivalent
approved by the department, and shall be used in accordance with
manufacturer instructions. Two cigarettes shall be randomly selected
from each sampled pack, conditioned, and tested for percent filter
ventilation. The average percent filter ventilation shall be computed
for the 100 cigarettes tested;
(3) pH of cigarette smoke as determined under the
method described in Harris, J.L., Hayes, L.E., "A method for
measuring the pH of whole smoke", Tobacco Science, 1977: 60:
81-83, or equal method approved by the department with the puff
volume and interval adjusted as described in subsection (a)(4) of this
section; and
(4) nicotine delivery under average smoking conditions,
reported in milligrams of nicotine per cigarette. Nicotine delivery
under average smoking conditions shall be evaluated using the
Cambridge Method, which has been approved by the Federal Trade
Commission as the standard for nicotine testing since 1966 and
adopted for international purposes by the International Organization
for Standardization (ISO). See Federal Register of August 1, 1967,
Volume 32, number 147, page 11178, as modified in Federal Register
of July 10, 1980, Volume 45, number 134, pages 46483-46487; and
ISO 10315, 91-08-01 entitled Cigarettes-Determination of Nicotine in
Smoke Condensates-Gas-Chromatographic Method, ISO 3308, third
edition, 1991-10-15, Routine Analytical cigarette-Smoking Machine-
Definition of Standard Conditions and ISO 7201, second edition,
1997-01-15, Routine Analytical Smoking Machine Additional Test
Methods. Two cigarettes shall be randomly selected from each pack
for a sample of 100 cigarettes. The following changes shall be made
to the method described in the publications cited:
(A) puff volume adjusted to 45 millil iters;
(B) puff interval adjusted to 30 seconds;
(C) puff duration shall remain two seconds; and
(D) 50% of the ventilation holes must be blocked
by placing a strip of mylar adhesive tape, Scotch brand product
no. 600 transparent tape (acetate) or other method approved by
the department. The tape shall be cut so that it covers 50% of the
circumference and is tightly secured from the end of the filter to the
tipping overwrap seam.
(b) Manufacturers shall classify each brand, sub-brand, or
generic unbranded cigarette for nicotine yield according to the
following standards:
(1) "High Nicotine." Cigarettes yielding more than 1.2
milligrams per cigarette (mg/cigarette);
(2) "Moderate Nicotine." Cigarettes yielding greater than
.2 and less than or equal to 1.2 mg/cigarette;
(3) "Low Nicotine." Cigarettes yielding greater than or
equal to .01 and less than or equal to .2 mg/cigarette; or
(4) "Nicotine Free." Cigarettes yielding less than .01 mg/
cigarette.
(c) The cigarette nicotine index shall be reported to the
department as specified in the following "Cigarette Nicotine Yield
Rating Form".
Figure 1: 25 T.A.C. §101.5(c)
(d) Sampling and conditioning of Cigarettes. Conditioning
for testing of cigarettes shall be done in accordance with the
ISO, 3402, third edition, 1991-07-01 entitled Tobacco and Tobacco
Products-Atmosphere for Conditioning and Testing. Cigarettes shall
be sampled using international standard ISO 8243:98 (E) entitled
Cigarette-Sampling , with samples collected at point of sale and at a
single point in time. At a minimum, for each brand sampled, four
packages each of cigarettes should be purchased from five retailers
located in five separate counties in Texas, for a total of 100 packages
purchased. If some varieties are not available in certain locations,
additional packages will be purchased where they are available. In
measuring nicotine content, the cigarette manufacturer shall use the
following sampling method: two cigarettesshall berandomly selected
from each pack and conditioned, the tobacco rod split open, and the
cigarette tobacco mixed thoroughly before weighing. The minimum
sample size shall be 100 grams of tobacco. If the weight of the
tobacco is less than 100 grams, additional cigarettes shall be randomly
selected from each pack.
§101.6. Tobacco Products - Excluding Cigars, Nicotine Reporting
Requirements.
(a) Manufacturers of tobacco products excluding cigars shall
include in their annual report a rating for nicotine yield for each
brand, sub-brand, or generic unbranded chewing and/or snuff tobacco
product sold in the state of Texas, which shall include:
(1) pH of tobacco;
(2) moisture content as percent of weight of tobacco;
(3) nicotine in milligrams per gram of tobacco;
(4) nicotine as a percent of dry weight of tobacco;
(5) percent of unionized (free) nicotine; and
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(6) total unionized (free) nicotine in milligrams per gram
of tobacco.
(b) Manufacturers of chewing and/or snuff tobacco products
shall classify each brand, sub-brand and generic unbranded chewing
and/or snuff tobacco product for nicotine delivery, according to the
following standard:
(1) "High Nicotine." Smokeless tobacco yielding more
than 2.0 milligrams of total free nicotine per gram;
(2) "Moderate Nicotine." Smokeless tobacco yielding
greater than 0.5 and less than or equal to 2.0 milligrams of total
free nicotine per gram;
(3) "Low Nicotine." Smokeless tobacco yielding greater
than or equal to .01 and less than or equal to 0.5 milligrams of total
free nicotine per gram; or
(4) "Nicotine Free." Smokeless tobacco yielding less than
0.01 milligrams of total free nicotine per gram.
(c) The chewing and/or snuff tobacco nicotine yield shall be
reported to thedepartment asspecified in Figure 1 "CigaretteNicotine
Yield Rating Form" .
§101.10. Public Information .
(a) Except as provided in subsections (b)-(d) of this section,
information included in a report filed under this chapter is public
information and is not confidential unless it is determined to be
confidential under this section.
(b) The department may not disclose information under
subsection (a) of this section until the department has obtained the
advice of the attorney general under this section with respect to the
particular information disclosed. If the attorney general determines
that the disclosure of particular information would constitute an
unconstitutional taking of property, the information is confidential
and the department shall exclude that information from disclosure.
(c) Information included in a report filed under this sub-
chapter is confidential if the department determines that there is no
reasonable scientific basis for concluding that the availability of the
information could reduce risks to public health.
(d) Information included in a report filed under this sub-
chapter is confidential under Government Code, Chapter 552, if the
information would be excepted from public disclosure as a trade se-
cret under state or federal law.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Chapter 115. Home and Community Support Ser-
vices Agencies
The Texas Department of Health (department) proposes
amendments to §§115.1, 115.11, 115.12, 115.21, 115.25,
115.27, 115.28, 115.51, and 115.52 concerning the licensing
of home and community support services agencies (HCSSAs).
The amended sections cover purpose; application and is-
suance of initial license; issuance and renewal of license;
licensure requirements and standards for agencies providing
licensed home health, licensed and certified home health or
hospice services; standards for hospice services; standards
for branch offices; standards for alternate delivery sites; survey
procedures; and enforcement action.
The most significant amendments to the rules implement
changes to the Health and Safety Code, Chapter 142 as
added by Acts of the 75th Legislature, 1997. Specifically,
Senate Bill (SB) 1247 added new statutory requirements
under §142.004(c) relating to an HCSSA’s provision of certain
documentation when applying for a license and §§142.017-
142.0175 relating to the assessment of administrative penalties
against an HCSSA. House Bill (HB) 3075 added new Health
and Safety Code, §§142.061-142.063 relating to an HCSSA’s
possession of sterile water or saline, possession of certain
vaccines or tuberculin, and possession of certain dangerous
drugs. House Bill 3100 amended the Human Resources Code,
Chapter 102 relating to rights of the elderly, requiring the
department to amend the current rule reference to this statute.
The administrative penalty requirements mandated by SB 1247
are unique from other licensing statutes authorizing the depart-
ment to assess penalties (e.g., hospitals). The unique require-
ments are that the department may only assess an administra-
tive penalty under rules adopted by the Texas Board of Health:
1) for any number of days a violation occurred before the day
on which an HCSSA receives notice of the violation counting
as one violation; 2) for each day of a continuing violation oc-
curring after the day the HCSSA receives notice of the violation
counting as a separate violation; 3) according to a list of each
violation for which a penalty may be assessed; 4) if the depart-
ment has considered the seriousness of the violation (including
the nature, circumstances, extent, and gravity of the violation
and the hazard or safety of clients), the history of previous vi-
olations, and whether the HCSSA had identified the violation
through its quality assurance process, and had made appropri-
ate progress on correction; 5) if the department has provided
an HCSSA with a reasonable time to correct the violation prior
to assessing a penalty; 6) for minor violations, if these violations
are of a continuing nature or not corrected; 7) if the violation is
a hazard to the health or safety of an HCSSA client; and 8) ac-
cording to a schedule of appropriate and graduated penalties.
The Home and Community Support Services Advisory Com-
mittee (committee) held two meetings to review the proposed
rules: October 14, 1997, and October 22, 1997 (conference
call). At their meeting on October 14, 1997, the commit-
tee voted to approve the amendments to §§115.1, 115.11,
115.12, 115.21, 115.25, 115.27, 115.28, 115.51, 115.52(a),
115.52(c), and 115.52(d). The committee voted to substan-
tially reformat and change certain language in §115.52(b) re-
lating to administrative penalties and to review the changes
via conference call meeting on October 22, 1997. On Octo-
ber 22, 1997, the department presented the reformated and
revised language to the committee. The committee did not ap-
prove certain revised language. The committee voted to delete
§115.52(b)(4)(D)(i)(III) from the level II penalty schedule, move
the deleted text to the level I penalty schedule, and to move
the text "or substantially limits the agency’s capacity to provide
care" from §115.52(b)(3)(A)(i) to §115.52(b)(3)(A)(ii). The com-
mittee further voted to add the word "calendar" between the
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words "seven" and "days," and to delete the words "orally or"
from §115.52(b)(3)(A)(i). Based upon the committee’s recom-
mendation, §115.52(b)(3)(A)(i) would read, "For a violation that
results in serious harm to or death of a client or constitutes
an actual serious threat or safety of a client, the violation must
be corrected immediately or no later than seven calendar days
from the first time the agency is informed (in writing) by the
department staff of the violation. This is a severity level II viola-
tion." Also per committee recommendation, §115.52(b)(3)(A)(ii)
would read, " For a violation that has or had minor or no health
or safety significance or substantially limits the agency’s capac-
ity to provide care, the violation must be corrected within 20
calendar days from receipt of the written notice of the violation
(e.g., statement of deficiencies). This is a severity level I vi-
olation." The department believes that the recommended rule
language would increase the time for correction and would not
sufficiently protect the health and safety of clients. The statutory
language clearly states that the department shall consider the
seriousness of the violations. Violations that would substantially
limit an agency’s capacity to provide care (e.g. failure to have
a supervising nurse or adequate staff to provide services) are
serious enough to warrant the shorter period of correction for a
level II violation and a higher penalty. The department believes
that the language "substantially limits the agency’s capacity to
provide care" conforms with the statutory requirement relating
to "hazard or safety of clients" when considered in context with
the requirement in §115.52(b)(3)(A)(iii). Any violation that sub-
stantially limits the agency’s capacity to provide care is too sig-
nificant to be included under the "minor violation" subject matter
(the level I severity schedule reflects violations which have mi-
nor or no health or safety significance). Such a violation is more
appropriately scheduled as a level II violation. Therefore, the
proposed rules do not reflect all the changes recommended by
the committee at their meeting on October 22, 1997, except
that the department agrees the word "calendar" should be in-
serted between the words "seven" and "days" as is reflected in
the proposed text. The proposed amendments to each of the
affected sections are outlined as follows.
The amendment to §115.1 (relating to purpose) corrects the
rule’s reference to the Medicare program from Title XIII to Title
XVIII.
The amendments to §115.11(g)(2)(D) implement new Health
and Safety Code, §142.004(c)(5) which requires the department
to request during the license application process identifying in-
formation on the HCSSA owner, administrator, and chief finan-
cial officer for the purpose of conducting a criminal background
check on those persons. The amendment to §115.11(g)(E)
changes the percentage ownership reporting from 10% to 5%
and adds the words, "and entities," to be clear that the depart-
ment expects not only names of individuals but also business
entities owning at least 5% interest in the applicant. The amend-
ment to §115.11(g)(J) changes the percentage ownership re-
porting from 10% to 5% to be consistent with the change in
§115.11(g)(E). The amendment to §115.11(j) adds new para-
graph (6) to clarify that by applying for or holding an HCSSA
license, an HCSSA consents to entry to the HCSSA and access
to documents by the department to verify compliance with the
provisions of the licensing statute and the licensing rules. The
amendments to §115.12 implement changes to the Health and
Safety Code, §142.004(c)(5) for the same reason described for
§115.11(g)(2)(D) and require an HCSSA to provide an updated
description of its service area at time of license renewal.
The amendments to §115.21(a)(5) require an HCSSA to notify
the department of a change in the HCSSA administrator or
chief financial officer within 15 calendar days after the change.
The amendment to §115.21(b)(3)(B)(ii) changes the prohibition
relating to an agency administrator from five years to one
year and clarifies the term "enforcement action" as used in
that clause. The amendment to §115.21(c)(2) corrects an
incorrect cross reference to rule language concerning physician
delegation. The amendment to §115.21(b)(3)(B)(iii) was made
to conform to the reformatting of §115.52. The change to
§115.21(b)(3)(D) provides that an HCSSA which only provides
physical, occupational, speech, or respiratory therapy; medical
social services; or nutritional counseling is not required to have
a supervising nurse. The changes to §§115.21(b)(4)(D) and
(H), 115.27(e)(3), and 115.28(e)(3) clarify and make consistent
rule language regarding client record storage. The amendment
to §115.21(b)(4)(I) deletes the age reference to an elderly
individual due to changes to the Human Resources Code,
Chapter 102. The change to §115.21(c) adds a requirement
that an HCSSA develop, implement, and enforce policies
relating to qualifications of a registered nurse providing or
supervising pediatric services (if offered) and relating to the
possession of sterile water or saline, certain vaccines or
tuberculin, and certain dangerous drugs. The existing language
in §115.21(g) was deleted because it no longer applies; new
subsection (g) is proposed to describe the protocols and
conditions under which an HCSSA may possess sterile water
or saline, certain vaccines or tuberculin, and certain dangerous
drugs and mirrors statutory language in the Health and Safety
Code, §§142.061 - 142.063 (HB 3075).
The amendment to §115.25(e)(1) clarifies that the medical
director may be an independent contractor. This change
eliminates concern that the existing language created a conflict
for physicians with state law prohibiting the corporate practice
of medicine. Other changes to §115.25(e) are previously
described in this preamble.
The amendment to §115.51(a) proposes new paragraphs (5)
and (6) for the same reasons as previously described for the
amendment to §115.11(j). The change to §115.51(g) requires
a department surveyor to review a sample of pediatric client
records if pediatric clients are served by the HCSSA. Other
changes to §115.51 were made for clarification purposes.
The amendment to §115.52(a) reformats the section to add new
paragraphs (1) - (8). Proposed new language was added to
new paragraph (1)(I) and (1)(J) to authorize the department to
deny, suspend, suspend on an emergency basis, or revoke
an HCSSA license if the HCSSA fails to comply with the
Human Resources Code, Chapter 102 (relating to Rights of
the Elderly) or knowingly employs as an administrator or chief
financial officer an individual convicted of certain felonies or
misdemeanors. Proposed new language was added to new
§115.52(a)(2)(B)(vii) - (xx) to specify convictions under the
Texas Penal Code which would bar a person from receiving
an HCSSA license or would bar an individual from working
in an HCSSA as an administrator or chief financial officer.
Proposed new language was added to new §115.52(a)(3) to
clarify that the notice giving due process to an HCSSA against
which enforcement action is proposed by the department may
be published in a newspaper of general circulation under
certain conditions. In addition, the 15-day time period in which
an HCSSA may request a hearing when enforcement action
is proposed was changed to a 20-day time period in new
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§115.52(a)(3)(A) and (D). Proposed §115.52(a)(5) and (6)(C)
contain existing language and add new clarifying language
concerning the prohibition for applying for a license when
enforcement action is taken against an HCSSA.
Proposed §115.52(b) contains new language relating to the
department’s assessment of administrative penalties in accor-
dance with the Health and Safety Code, §§142.017 - 142.0175.
The new language describes the conditions under which the de-
partment may assess an administrative penalty, establishes a
schedule of appropriate and graduated penalties based upon
certain criteria, describes time frames in which an HCSSA
must correct a violation, lists the violations which may effect
an administrative penalty, and describes the due process pro-
vided to an HCSSA against which an administrative penalty
is proposed. Proposed §115.52(c) contains existing language
moved from deleted §§115.52(e) and (f) concerning court ac-
tion. Proposed §115.52(d) contains existing language moved
from deleted §115.52(k) relating to the surrender or expiration
of a license.
Bernie Underwood, Chief of Staff Services, Associateship for
Health Care Quality and Standards has determined that for the
first five years the amendments are in effect, there will be fis-
cal implications as a result of enforcing or administering the
new administrative penalty requirements in §115.52(b). The
department is not authorized to begin assessing administrative
penalties against an HCSSA until the proposed rules become
effective. In July 1996, the department began tracking all types
of enforcement actions proposed against all providers receiving
a license from the department with the creation of the Enforce-
ment Action Committee (EAC) in the Health Facility Licensing
Division. Between July 1996 and October 9, 1997, the depart-
ment has initiated 80 proposed HCSSA license revocation ac-
tions. Of those license revocation proposals approximately 75%
may have been considered for administrative penalties if such a
tool was available to the department. The department is unable
to provide an estimated total dollar amount of penalties appro-
priate for this percentage of HCSSAs due to certain unknown
factors. Such factors include new rules which became effective
October 1, 1997; limited available data indicating the violations
effecting an administrative penalty; limited data on the number
of violations which were not corrected or not corrected during
the required time frame; and the unknown numbers of days of
violations for which a penalty may be assessed. Certain costs
associated with the assessment of an administrative penalty will
be absorbed by the department’s current EAC and legal review
process. The department is unable to determine the additional
costs associated with assessing an administrative penalty be-
cause of the previously listed unknown factors.
A penalty collected under the rules will be deposited to the
state treasury. The department is unable to estimate the total
amount of penalties to be collected because of the unknown
factors previously mentioned. There will be no effect to
state government which owns or operates an HCSSA due to
a statutory prohibition against the assessment of a penalty
against a state agency (Health and Safety Code, §142.017(i)).
There will be no effect to local governments unless such
an entity owns or operates an HCSSA against which an
administrative penalty is assessed.
Ms. Underwood has also determined that for the first five
years the amendments are in effect, the public benefit will
be clear and specific protocols an HCSSA is required to
follow for the possession of sterile water or saline, certain
vaccines or tuberculin, and certain dangerous drugs. The rules
concerning administrative penalties will increase an HCSSA’s
accountability to provide quality care by correcting violations
of the rules or the statute and through the establishment,
implementation, enforcement, and ongoing review of a quality
assurance program. There will be fiscal implications to persons
who are required to comply with the amendments as proposed
only if an administrative penalty is assessed against such
persons. The effect to small and large businesses exists if the
business is an HCSSA against which an administrative penalty
is assessed. The department is prohibited from assessing an
administrative penalty against a small or large business holding
an HCSSA license which is certified and monitored by a state
agency (Health and Safety Code, §142.0176(a)). Approximately
24% of licensed HCSSAs are certified or monitored by a
state agency. There will be an impact on local employment
if an HCSSA administrator or chief financial officer has a
criminal conviction barring employment by an HCSSA. The
number of presently employed HCSSA administrators or chief
financial officers who have such a conviction is unknown. The
shorter time period prohibiting an administrator from serving
as an administrator of another agency (§115.21(b)(3)(ii)) and
limiting the prohibition to scenarios involving license revocation,
suspension, or denial will improve administrator employability.
Comments on the proposal may be submitted in writing to
Julia R. Beechinor, Director, Health Facility Licensing Division
at the Texas Department of Health, 1100 West 49th Street,
Austin, Texas 78756-3199, 512-834-6647 or via fax at 512-834-
6714. Comments will be accepted for a 30-day comment period
following publication in the Texas Register. A public hearing
on the proposed rules is scheduled for 10:00 a.m., Thursday,
December 19, 1997, at the Texas Department of Health, 1100
West 49th Street, Austin, Texas, in the Lecture Hall, Room K-
100.
Subchapter A. General Provisions
25 TAC §115.1
The amendment is proposed under the Health and Safety Code,
§142.004(c) which provides the Board of Health (board) with
the authority to adopt rules to require an applicant for an HC-
SSA license to provide identifying information on the HCSSA
owner, administrator, and chief financial officer to enable the de-
partment to conduct criminal background checks on those per-
sons; §142.011 which provides the board with the authority to
adopt minimum standards governing the licensing of HCSSAs;
§142.017(c) which provides the board with the authority to spec-
ify by rule each violation for which an administrative penalty may
be assessed; §142.017(d) which requires the board to establish
by rule a schedule of appropriate and graduated penalties for
each violation based upon certain criteria; §142.017(e) which
requires the board by rule to provide an HCSSA with a reason-
able period of time following the first day of a violation to correct
the violation before assessing an administrative penalty if a plan
of correction has been implemented; and under §12.001 which
provides the board with the authority to adopt rules for the per-
formance of every duty imposed by law upon the board, the
department, and the commissioner of health.
The amendment affects the Health and Safety Code, Chapter
142.
§115.1. Purpose.
(a) - (b) (No change.)
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(c) Requirements established by private or public funding
sources (e.g., health maintenance organizations or other private
third-party insurance, Medicaid (Title XIX of the Social Security
Act), Medicare (Title XVIII [XIII] of the Social Security Act), or
state-sponsored funding programs) are separate and apart from the
requirements in this chapter for agencies. No matter what funding
sources or requirements apply to an agency, the agency must still
comply with the applicable provisions in the statute and this chapter.
The agency is responsible for researching availability of any funding
source to cover the service(s) the agency provides.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Subchapter B. Application and Issuance of a Li-
cense
25 TAC §115.11, §115.12
The amendments are proposed under the Health and Safety
Code, §142.004(c) which provides the Board of Health (board)
with the authority to adopt rules to require an applicant for an
HCSSA license to provide identifying information on the HCSSA
owner, administrator, and chief financial officer to enable the de-
partment to conduct criminal background checks on those per-
sons; §142.011 which provides the board with the authority to
adopt minimum standards governing the licensing of HCSSAs;
§142.017(c) which provides the board with the authority to spec-
ify by rule each violation for which an administrative penalty may
be assessed; §142.017(d) which requires the board to establish
by rule a schedule of appropriate and graduated penalties for
each violation based upon certain criteria; §142.017(e) which
requires the board by rule to provide an HCSSA with a reason-
able period of time following the first day of a violation to correct
the violation before assessing an administrative penalty if a plan
of correction has been implemented; and under §12.001 which
provides the board with the authority to adopt rules for the per-
formance of every duty imposed by law upon the board, the
department, and the commissioner of health.
The amendments affect the Health and Safety Code, Chapter
142.
§115.11. Application and Issuance of Initial License.
(a)-(f) (No change.)
(g) The applicant shall apply for a license in accordance
with this subsection.
(1) (No change.)
(2) The applicant for a license shall submit the infor-
mation listed in subparagraphs (A)-(T) of this paragraph to the de-
partment within six months from the date the department mails the
application packet to the applicant. If the department does not re-
ceive the information listed in subparagraphs (A)-(T) of this para-
graph within six months from the mailing date, the applicant must
request a new application packet. The following documents must be
submitted with the original application form and shall be originals or
notarized copies:
(A)-(C) (No change.)
(D) the name of the applicant and identifying informa-
tion relating to the owner(s), administrator, and chief financial officer
(if applicable) on a form provided by the department to enable the
department to conduct criminal background checks;
(E) a list of names of all persons and entities who
own at least a 5.0% [10%] interest in the applicant;
(F) - (I) (No change.)
(J) if the facility is operated by or proposed to be
operated under a management contract, the names and addresses of
any person and organization having an ownership interest of 5.0%
[10%] or more in the management company;
(K) - (T) (No change.)
(3) - (5) (No change.)
(h) - (i) (No change.)
(j) A department surveyor shall conduct an onsite survey of
the agency after the issuance of the initial license.
(1) - (5) (No change.)
(6) By applying for or holding a license, an agency
consents to entry and survey by the department or a representative of
the department to verify compliance with the statute or this chapter.
The agency shall provide a department representative entry to the
agency and access to documents in accordance with §115.51(a) of
this title (relating to Survey Procedures).
(k)-(o) (No change.)




(2) The agency shall submit to the department post-
marked prior to the expiration date of the license:
(A) a complete and correct application renewal form
which includes updated [disclosure information and ownership and
management ] information as required by §115.11(g)(2)(D) - (J),
§115.11(g)(K)(2)(ii i) - (v), and §115.11(g)(2)(R) and (S) of this title;
(B) a description of the agency’ s service area. The
service area shall be established in accordance with §115.21(a)(7)
of this title (relating to Licensure Requirements and Standards for
Agencies Providing Licensed Home Health, Licensed and Certified
Home Health, or Hospice Services) for agencies providing licensed
home health, licensed and certified home health, or hospice services;
or §115.26(b) of this title (relating to Standards for Personal
Assistance Services) for agencies with the category of personal
assistance services;
(C) [(B)] the renewal license fee;
(D) [(C)] if accredited, documentation from:
(i) the Joint Commission for Accreditation of
Healthcare Organizations indicating the agency holds a current
accreditation for the applicable service; or
22 TexReg 11944 December 5, 1997 Texas Register
(ii) the Community Health Accreditation Program
indicating the agency is accredited for the applicable service;
(E) [(D)] if accredited by another accrediting organi-
zation, documentation regarding the accrediting organization to show
that the accrediting organization’s standards meet or exceed this chap-
ter;
(F) [(E)] if certified by or contracting with another
state agency to deliver services for which a license is required under
this chapter, documentation from the certifying state agency(ies)
confirming the certification or contract; and
(G) [(F)] if an applicant is a corporation, a current
letter from the state comptroller’s office stating the corporation is in
good standing or a notarized certification that the tax owed to the
state under the Tax Code, Chapter 171, is not delinquent or that the
corporation is exempt from the payment of the tax and is not subject
to the Tax Code, Chapter 171.
(3) (No change.)
(c)-(e) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Subchapter C. Service Standards
25 TAC §§115.21, 115.25, 115.27, 115.28
The amendments are proposed under the Health and Safety
Code, §142.004(c) which provides the Board of Health (board)
with the authority to adopt rules to require an applicant for an
HCSSA license to provide identifying information on the HCSSA
owner, administrator, and chief financial officer to enable the de-
partment to conduct criminal background checks on those per-
sons; §142.011 which provides the board with the authority to
adopt minimum standards governing the licensing of HCSSAs;
§142.017(c) which provides the board with the authority to spec-
ify by rule each violation for which an administrative penalty may
be assessed; §142.017(d) which requires the board to establish
by rule a schedule of appropriate and graduated penalties for
each violation based upon certain criteria; §142.017(e) which
requires the board by rule to provide an HCSSA with a reason-
able period of time following the first day of a violation to correct
the violation before assessing an administrative penalty if a plan
of correction has been implemented; and under §12.001 which
provides the board with the authority to adopt rules for the per-
formance of every duty imposed by law upon the board, the
department, and the commissioner of health.
The amendments affect the Health and Safety Code, Chapter
142.
§115.21. Licensure Requirements and Standards for Agencies Pro-
viding Licensed Home Health, Licensed and Certified Home Health,
or Hospice Services.
(a) Conditions of license. An agency licensed to provide
licensed home health, licensed and certified home health, or hospice
services shall comply with the requirements in this section.
(1)-(4) (No change.)
(5) An agency shall notify the department in writing
of any change in the agency administrator or chief financial officer
within 15 calendar days after the change.
(6) [(5)] A license shall not be materially altered.
(7) [(6)] An agency shall provide services only within its
service area.
(A) The agency shall maintain adequate staff to
provide services and to supervise the provision of services within
the service area.
(B) An agency may expand its service area at any time
during the licensure period. To expand its service area, an agency
must submit to the department a written notice for the expansion
which includes revised boundaries of the agency’s original service
area, the effective date of the expansion, and an updated list of
management and supervisory personnel (including names), if changes
are made. The notice must be submitted either before or within 30
calendar days after the effective date of the expansion.
(C) An agency may reduce its service area at any
time during the licensure period by sending the department written
notification of the reduction, revised boundaries of the agency’s
original service area, and the effective date of the reduction.
(D) A branch office or alternate delivery site shall be
located within the parent agency’s service area.




(A) An agency shall adopt, implement, and enforce
the provisions of the Human Resources Code, Chapter 102 (relating
to Rights of the Elderly)[,for clients 55 years and older].
(B)-(G) (No change.)
(2) Provision of services.
(A) - (F) (No change.)
(G) The agency and the client or his family shall
have a written agreement for services. The agency shall obtain
an acknowledgment of receipt of the agreement. The agency shall
comply with the terms of the agreement. The agreement shall include,
but may not be limited to, the following:
(i) notification of the Human Resources Code,
Chapter 102 (relating to Rights of the Elderly)[,for clients 55 years
of age and older];
(ii) - (v) (No change.)
(H) - (J) No change.
(3) Staffing.
(A) (No change.)
(B) The agency shall appoint an administrator who
shall administratively supervise the provision of all services.
(i) (No change.)
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(ii) The administrator shall not have been em-
ployed in the last one year [five years] as an administrator with an-
other agency at the time the agency was cited with violations of the
statute or this chapter which resulted in enforcement action taken
against the agency.For purposes of this clause only, the term "en-
forcement action" means license revocation, suspension, emergency
suspension, or denial of a license or injunction action but does not
include administrative or civil penalties. If the department prevails
in one enforcement action (e.g. injunctive action) against the agency
but also proceeds with another enforcement action (e.g. revocation)
based on some or all of the same violations, but the department does
not prevail in the second action (e.g., the agency prevails), the prohi-
bition in this clause does not apply.
(iii) The administrator shall not have been con-
victed of a felony or misdemeanor listed in §115.52(a)(2)(B) [(b)(2)
] of this title (relating to Enforcement Action).
(iv) (No change.)
(v) The administrator shall:
(I) - (V) (No change.)
(VI) authorize in writing an assistant adminis-
trator or other individual to act in his or her absence. The administra-
tor, assistant administrator, or other designee shall be available during
the agency’s usual working hours. The administrator’s designee shall
be able to read, write, and comprehend English and have at least six
months of full-time supervisory or administrative experience in home
health, hospice, or related health programs.
(C) (No change.)
(D) An agency which only provides physical, occu-
pational, speech, or respiratory therapy; medical social services; or
nutritional counseling is not required to comply with subparagraph
(C) of this paragraph. Supervision of these services shall be provided
by the applicable licensed professional (e.g., a physical therapist su-
pervising physical therapy services).
(4) Client record. An agency shall establish and maintain
a client record system to assure that the care and services provided to
each client is completely and accurately documented, readily avail-
able, and systematically organized to facilitate the compilation and
retrieval of information.
(A) - (C) (No change.)
(D) The agency shall establish an area for active client
record storage at the agency’s place of business. The active client
record shall be stored at the place of business (e.g. parent agency
location, branch office, or alternate delivery site) from which services
are actually provided. Active client records shall not be stored at an
administrative support site or records storage facility.
(E) - (G) (No change.)
(H) Inactive client records may be preserved on
microfilm, optical disc or other electronic means and may be stored
at the parent agency location, branch office, alternate delivery site,
[or] administrative support site,or records storage facility. Security
shall be maintained and the record must be readily retrievable by the
agency.
(I) Each client record shall include:
(i) - (viii) (No change.)
(ix) acknowledgment of the client’s receipt of a
copy of the Human Resources Code, Chapter 102, Rights of the
Elderly [, for clients 55 years or older];
(x) - (xii) (No change.)
(J) - (K) (No change.)
(5) - (6) (No change.)
(c) Policies required. An agency shall develop, adopt,
implement, and enforce a written policy(ies):
(1) (No change.)
(2) describing protocols and procedures agency staff
must follow when performing physician delegated tasks. The policy
shall be consistent with subsection (b)(1)[ 2)](G) of this section
and address the time frame for the timely counter signature of a
physician’s verbal orders;
(3) - (34) (No change.)
(35) relating to the agency’s procedures for investigating
complaints. Such procedures shall require the agency to initiate a
complaint investigation within ten days of the agency’s receipt of the
complaint and to document all components of the investigation; [and]
(36) maintaining a current medication list and medication
administration record;
(37) specifying the qualifications, experience, and training
in pediatrics required for any registered nurse who provides or
supervises direct care staff in the provision of services to pediatric
clients; and
(38) relating to the possession of sterile water or saline,
certain vaccines or tuberculin, and certain dangerous drugs. The
policy must comply with the provisions in subsection (g) of this
section.
(d) - (f) (No change.)
[(g) This section is effective August 1, 1997. However, the
department will begin enforcing only subsection (e)(1) of this section
on that date. The department will begin enforcing all other provisions
in this section on October 1, 1997. Until October 1, 1997, agencies
shall comply with the previous §115.21 as it was effective on July 1,
1997. ]
(g) Possession of sterile water or saline, certain vaccines or
tuberculin, and certain dangerous drugs.
(1) Possession of sterile water or saline. An agency or
its employees who are registered nurses or licensed vocational nurses
may purchase, store, or transport for the purpose of administering to
their home health or hospice clients under physician’s orders:
(A) sterile water for injection and irrigation; and
(B) sterile saline for injection and irrigation.
(2) Possession of certain vaccines or tuberculin.
(A) An agency or its employees who are registered
nurses or licensed vocational nurses may purchase, store, or transport
for the purpose of administering to the agency’ s employees, home
health, or hospice clients, or client family members under physician’s
standing orders the following dangerous drugs:
(i) hepatitis B vaccine;
(ii) influenza vaccine; and
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(iii) tuberculin purified protein derivative for tuber-
culosis testing.
(B) An agency that purchases, stores, or transports a
vaccine or tuberculin under this section shall ensure that any standing
order for the vaccine or tuberculin:
(i) is signed and dated by the physician;
(ii) identifies the vaccine or tuberculin covered by
the order;
(iii) indicates that the recipient of the vaccine or
tuberculin has been assessed as an appropriate candidate to receive
the vaccine or tuberculin and has been assessed for the absence of
any contraindication;
(iv) indicates that appropriate procedures are es-
tablished for responding to any negative reaction to the vaccine or
tuberculin; and
(v) orders that a specific medication or category of
medication be administered if the recipient has a negative reaction to
the vaccine or tuberculin.
(3) Possession of certain dangerous drugs.
(A) An agency or its employees who are registered
nurses or licensed vocational nurses may purchase, store, or transport
for the purpose of administering to their home health or hospice
patients in accordance with subparagraph (C) of this paragraph the
following dangerous drugs:
(i) any of the following items in a sealed portable
container of a size determined by the dispensing pharmacist:
(ii) 1,000 milli liters of 0.9% sodium chloride
intravenous infusion;
(iii) 1,000 milli liters of 5.0% dextrose in water
injection; or
(iv) sterile saline; or
(v) not more than five dosage units of any of the
following items in an individually sealed, unused portable container:
(I) heparin sodium lock flush in a concentration
of ten units per milli liter or 100 units per millil iter;
(II) epinephrine HCl solution in a concentration
of one to 1,000;
(III) diphenhydramine HCl solution in a con-
centration of 50 milligrams per millil iter;
(IV) methylprednisolone in a concentration of
125 milligrams per two milli liters;
(V) naloxone in a concentration of one mil-
ligram per milli liter in a two-milli liter vial;
(VI) promethazine in a concentration of 25
milligrams per millil iter;
(VII) glucagon in a concentration of one mil-
ligram per milli liter;
(VIII) furosemide in a concentration of ten mil-
ligrams per millil iter;
(IX) l idocaine 2.5% and prilocaine 2.5% cream
in a five-gram tube; or
(X) lidocaine HCl solution in a concentration
of 1% in a two-milliliter vial.
(B) An agency or the agency’s authorized employees
may purchase, store, or transport dangerous drugs in a sealed portable
container only if the agency has established policies and procedures
to ensure that:
(i) the container is handled properly with respect
to storage, transportation, and temperature stability;
(ii) a drug is removed from the container only on
a physician’s written or oral order;
(iii) the administration of any drug in the container
is performed in accordance with a specific treatment protocol; and
(iv) the agency maintains a written record of the
dates and times the container is in the possession of a registered nurse
or licensed vocational nurse.
(C) An agency or the agency’ s authorized employee
who administers a drug listed in subparagraph (A) of this paragraph
may administer the drug only in the client’s residence under physi-
cian’ s orders in connection with the provision of emergency treatment
or the adjustment of:
(i) parenteral drug therapy; or
(ii) vaccine or tuberculin administration.
(D) If an agency or the agency’s authorized employee
administers a drug listed in subparagraph (A) of this paragraph
pursuant to a physician’ s oral order, the agency shall ensure the
physician promptly sends a signed copy of the order to the agency,
and the agency shall:
(i) not later than 24 hours after receipt of the order,
reduce the order to written form and send a copy of the form to the
dispensing pharmacy by mail or facsimile transmission; and
(ii) not later than 20 days after receipt of the order,
send a copy of the order as signed by and received from the physician
to the dispensing pharmacy.
(E) A pharmacist that dispenses a sealed portable
container under this subsection shall ensure that the container:
(i) is designed to allow access to the contents of
the container only if a tamper-proof seal is broken;
(ii) bears a label that lists the drugs in the container
and provides notice of the container’ s expiration date, which is the
earlier of:
(I) the date that is six months after the date on
which the container is dispensed; or
(II) the earliest expiration date of any drug in
the container; and
(iii) remains in the pharmacy or under the control
of a pharmacist, registered nurse, or licensed vocational nurse.
(F) If an agency or the agency’ s authorized employee
purchases, stores, or transports a sealed portable container under this
subsection, the agency shall deliver the container to the dispensing
pharmacy for verification of drug quality, quantity, integrity, and
expiration dates not later than the earlier of:
(i) the seventh day after the date on which the seal
on the container is broken; or
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(ii) the date for which notice is provided on the
container label.
(G) A pharmacy that dispenses a sealed portable
container under this subsection shall take reasonable precautionary
measures to ensure that the agency receiving the container complies
with subparagraph (F) of this paragraph. On receipt of a container
under subparagraph (F) of this paragraph, the pharmacy shall perform
an inventory of the drugs used from the container and shall restock
and reseal the container before delivering the container to the agency
for reuse.
§115.25. Standards for Hospice Services.
(a) - (d) (No change.)
(e) The hospice shall have a medical director who:
(1) is a hospice employee ,independent contractor, or
volunteer;
(2)-(3) (No change.)
(f) - (z) (No change.)
§115.27. Standards for Branch Offices.
(a) - (d) (No change.)
(e) A parent agency and a branch office providing home
health or personal assistance services shall meet the following
requirements.
(1) - (2) (No change.)
(3) The active clinical record shall [may] be kept at
the branch office [or parent agency, as determined by the agency].
Duplicate records are not required, but may be kept at the parent
agency location.
(4) (No change.)
(f) - (g) (No change.)
§115.28. Standards for Alternate Delivery Sites.
(a) - (d) (No change.)
(e) A hospice and an alternate delivery site providing hospice
services shall meet the following requirements.
(1) - (2) (No change.)
(3) The active clinical record must be kept at the alternate
delivery site office. Duplicate records are not required, but may be
kept at the parent agency.
(4) (No change.)
(f) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Subchapter D. Enforcement
25 TAC §115.51, §115.52
The amendments are proposed under the Health and Safety
Code, §142.004(c) which provides the Board of Health (board)
with the authority to adopt rules to require an applicant for an
HCSSA license to provide identifying information on the HCSSA
owner, administrator, and chief financial officer to enable the de-
partment to conduct criminal background checks on those per-
sons; §142.011 which provides the board with the authority to
adopt minimum standards governing the licensing of HCSSAs;
§142.017(c) which provides the board with the authority to spec-
ify by rule each violation for which an administrative penalty may
be assessed; §142.017(d) which requires the board to establish
by rule a schedule of appropriate and graduated penalties for
each violation based upon certain criteria; §142.017(e) which
requires the board by rule to provide an HCSSA with a reason-
able period of time following the first day of a violation to correct
the violation before assessing an administrative penalty if a plan
of correction has been implemented; and under §12.001 which
provides the board with the authority to adopt rules for the per-
formance of every duty imposed by law upon the board, the
department, and the commissioner of health.
The amendments affect the Health and Safety Code, Chapter
142.
§115.51. Survey Procedures.
(a) An on-site survey shall determine if the requirements of
the statute and the rules are being met.
(1) The Texas Department of Health (department) or its
authorized representative(s) (surveyor) may enter the premises of a
license applicant or license holder at reasonable times during business
hours to conduct an on-site survey incidental to the issuance of
a license, and at other times as it considers necessary to ensure
compliance with the statuteor [and] the rules adopted under the
statute,an order of the commissioner of health (commissioner), a
court order granting injunctive relief, or other enforcement action. A
standard-by-standard evaluation is required before the first renewal
license is issued unless waived in accordance with §115.13(a)(1)(B)
of this title (relating to Change of Ownership or Services).
(2) - (4) (No change.)
(5) The department or a representative of the department
is entitled to access to all books, records, or other documents main-
tained by or on behalf of the agency to the extent necessary to ensure
compliance with the statute, this chapter, an order of the commis-
sioner, a court order granting injunctive relief, or other enforcement
action. The department shall maintain the confidentiality of agency
records as applicable under federal or state law. Ensuring compli-
ance includes permitting photocopying by a department surveyor or
providing photocopies to a department surveyor of any records or
other information by or on behalf of the department as necessary to
determine or verify compliance with the statute or this chapter.
(6) By applying for or holding a license, the agency
consents to entry and survey of the agency by the department or
representative of the department in accordance with the statute and
this chapter.
(b) - (f) (No change.)
(g) The surveyor shall:
(1) - (2) (No change.)
(3) review a minimum of ten client records unless the
agency has had less than ten clients;such review must include a
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sample of pediatric clients if pediatric clients are served by the
agency;
(4) - (9) (No change.)
(h) - (o) (No change.)
§115.52. Enforcement Action.
(a) License denial, suspension or revocation.
(1) The Texas Department of Health (department) may
deny, suspend, suspend on an emergency basis, or revoke a license
issued to an applicant or agency if the applicant or agency:
(A) [(1)] fails to comply with any provision of the
statute;
(B) [(2)] fails to comply with any provision of this
chapter;
(C) [(3)] has a provider agreement under the Social
Security Act, Title XVIII, which has been terminated by the certifying
body, Health Care Financing Administration, or if the agency
withdraws its certification or its request for certification. An agency
providing licensed and certified home health services that submits
a request for a hearing as provided by this section is governed by
the requirements of the statute and the rules relating to an agency
providing licensed only home health services until suspension or
revocation is finally determined by the department or, if the license
is suspended or revoked, until the last day for seeking review of the
department order or a later date fixed by order of the reviewing court;
(D) [(4)] commits fraud, misrepresentation, or con-
cealment of a material fact on any documents required to be sub-
mitted to the department or required to be maintained by the agency
pursuant to this chapter;
(E) [(5)] has aided, abetted, or permitted the commis-
sion of an illegal act;
(F) [(6)] fails to provide the required application or
renewal information;
(G) [(7)] fails to comply with an order of the commis-
sioner of health or another enforcement procedure under the statute;
[or]
(H) [(8)] discloses action as described in
§115.11(g)(2)(R) and (S) of this title (relating to Application
and Issuance of Initial License) or §115.12(b)(2)(A) of this title
(relating to Issuance and Renewal of License);
(I) fails to comply with the Human Resources Code,
Chapter 102 (relating to Rights to the Elderly); or
(J) knowingly employs as the agency administrator or
chief financial officer an individual who was convicted of a felony or
misdemeanor listed in paragraph (2) of this subsection.
(2) [(b)] The department may suspend or revoke an
existing valid license or disqualify a person from receiving a license
because of a person’s conviction of a felony or misdemeanor if the
crime directly relates to the duties and responsibilities of a licensed
agency.
(A) [(1)] In determining whether a criminal conviction
directly relates, the department shall consider the provisions of Texas
Civil Statutes, Article 6252-13c.
(B) [(2)] The following felonies and misdemeanors
directly relate because these criminal offenses indicate an inability
or a tendency for the person to be unable to own or operate an
agency. These offenses also relate to the holding of a home health
medication aide permit or an entity approved under §115.62 (o) of
this title (relating to Home Health Medication Aides), to conduct a
home health medication aide training program:
(i) [(A)] a misdemeanor violation of the statute;
(ii) [(B)] a conviction relating to deceptive business
practices;
(iii) [(C)] a misdemeanor or felony offense involv-
ing moral turpitude;
(iv) [(D)] the misdemeanor of practicing any
health-related profession without a required license;
(v) [(E)] a conviction under any federal or state
law relating to drugs, dangerous drugs or controlled substances;
(vi) [(F)] an offense under the Texas Penal Code[,
Title 5,] involving a client or client of a health care facility or agency;
(vii) Texas Penal Code, Chapter 19 concerning
criminal homicide;
(viii) Texas Penal Code, Chapter 20 concerning
kidnapping and false imprisonment;
(ix) Texas Penal Code, §21.11 concerning inde-
cency with a child;
(x) Texas Penal Code, §22.011 concerning sexual
assault;
(xi) Texas Penal Code, §22.02 concerning aggra-
vated assault;
(xii) Texas Penal Code, §22.04 concerning injury
to a child, elderly individual, or disabled individual;
(xiii) Texas Penal Code, §22.041 concerning aban-
doning or endangering child;
(xiv) Texas Penal Code, §22.08 concerning aiding
suicide;
(xv) Texas Penal Code, §25.031 concerning agree-
ment to abduct from custody;
(xvi) Texas Penal Code, §25.08 concerning sale or
purchase of a child;
(xvii) Texas Penal Code, §28.02 concerning arson;
(xviii) Texas Penal Code, §29.02 concerning rob-
bery;
(xix) Texas Penal Code, §29.03 concerning aggra-
vated robbery;
(xx) [(G)] a misdemeanor or felony offense under
[various titles of] the Texas Penal Code, as follows:
(I) [(i)] Title 5, concerning offenses against the
person;
(II) [(ii)] Title 7, concerning offenses against
property;
(III) [(iii)] Title 9, concerning offenses against
public order and decency;
(IV) [(iv)] Title 10, concerning offenses against
public health, safety, and morals;and
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(V) [(v)] Title 4, concerning offenses of at-
tempting or conspiring to commit any of the offenses in clauses (i)-
(xxi) [(iv)] of this subparagraph; and
(xxi) [(vi)] other misdemeanors and felonies which
indicate an inability or tendency for the person to be unable to own or
operate an agency, hold a permit, or receive program approval under
§115.62(o) of this title (relating to Home Health Medication Aides),
if action by the department will promote the intent of the statute, this
chapter, or Texas Civil Statutes, Article 6252-13c.
(C) [(3)] Upon a licensee’s felony conviction, felony
probation revocation, revocation of parole, or revocation of mandatory
supervision, the license shall be revoked.
(3) [(c)] If the department proposes to deny, suspend, or
revoke a license, the department shall notify the agency by certified
mail, return receipt requested, or personal delivery of the reasons for
the proposed action and offer the agency an opportunity for a hearing.
If a notice served by mail is returned undeliverable or the department
is unable to execute personal delivery of the notice, the department
may publish the notice in a newspaper of general circulation serving
the county in which the agency is located based upon the last address
provided by the agency. Publication of the notice shall be for seven
consecutive calendar days.
(A) [(1)] The agency must request a hearing within
20 [15] calendar days of receipt of the notice. Receipt of the notice
is presumed to occur on the tenth day after the notice is mailed to the
last address known to the department unless another date is reflected
on a United States Postal Service return receipt.
(B) [(2)] The request for a hearing must be in writing
and submitted to the Director, Health Facility Licensing Division,
Texas Department of Health, 1100 West 49th Street, Austin, Texas
78756.
(C) [(3)] A hearing shall be conducted pursuant to
the Administrative Procedure Act, Texas Government Code, Chapter
2001, and the department’s formal hearing procedures in Chapter 1
of this title (relating to the Texas Board of Health).
(D) [(4)] If the agency does not request a hearing in
writing within 20 [15] calendar days of receipt of the notice, the
agency is deemed to have waived the opportunity for a hearing and
the proposed action shall be taken.
(E) [(5)] If the agency fails to appear or be represented
at the scheduled hearing, the agency has waived the right to a hearing
and the proposed action shall be taken.
(4) [(d)] The department may suspend or revoke a license
to be effective immediately when the health and safety of persons
are threatened. The department shall immediately give the chief
executive officer of the agency adequate notice of the action taken,
the legal grounds for the action, and the procedure governing appeal
of the action. The department shall also notify the agency of the
emergency action including the legal grounds for the action and the
procedure governing appeal of the action by certified mail, return
receipt requested, or personal delivery of the notice and of the date
of a hearing, which shall be not later than seven calendar days after
the effective date of the suspension or revocation. The effective date
of the emergency action shall be stated in the notice. The hearing
shall be conducted pursuant to the Administrative Procedure Act,
Texas Government Code, Chapter 2001, and the department’s formal
hearing procedures in Chapter 1 of this title (relating to the Texas
Board of Health).
[(e) If a person violates the licensing requirements of the
Act, the department may petition the district court to restrain the
person from continuing the violation.]
[(f) If a person operates an agency without a license issued
under the Act, the person is liable for a civil penalty of not less than
$1,000 nor more than $2,500 for each day of violation.]
(5) If an agency [(g) A person who] has had enforcement
action taken by the department against the agency [an agency license
revoked under this section ], the agency, its owner(s), or its affiliate(s)
may not apply for an agency license for one year following the
effective date of the enforcement action [revocation]. For purposes
of this paragraph only, the term "enforcement action" means license
revocation, suspension, emergency suspension, or denial or injunctive
action but does not include administrative penalties or civil penalties.
If the department prevails in one enforcement action (e.g. injunctive
action) against the agency but also proceeds with another enforcement
action (e.g., revocation) based on some or all of the same violations,
but the department does not prevail in the second enforcement action
(e.g., the agency prevails), the prohibition in this paragraph does not
apply.
(6) [(h)] If the department suspends a license, the
suspension shall remain in effect until the department determines
that the reason for suspension no longer exists. An authorized
representative of the department shall conduct a survey of the agency
prior to making a determination.
(A) [(1)] During the time of suspension, the sus-
pended license holder shall return the license to the department.
(B) [(2)] If a suspension overlaps a renewal date, the
suspended license holder shall comply with the renewal procedures in
this chapter; however, the department may not renew the license until
the department determines that the reason for suspension no longer
exists.
(C) If suspension is for more than one year, the
suspended license holder may apply to the department for cancellation
of the suspension only after one year following the initial date of the
suspension.
(7) [(i)] If the department revokes or does not renew a
license and the one-year period described inparagraph (5) of this
subsection [(g) of this section] has passed, a person may reapply for
a license by complying with the requirements and procedures in this
chapter at the time of reapplication. The department may refuse to
issue a license if the reason for revocation or nonrenewal continues
to exist.
(8) [(j)] Upon revocation or nonrenewal, a license holder
shall return the license to the department.
[(k) After a survey in which deficiencies were cited by the
surveyor, an agency may surrender its license before expiration or
allow its license to expire in lieu of the department proceeding with
nforcement action. An agency may surrender before the expiration
date by returning its original license to the department. If an agency
surrendersor allowsexpiration of the license, theagency, itsowner(s),
and its affiliates may not reapply for a license for six months from
the date of the surrender or expiration.]
(b) Administrative penalties.
(1) General. The department may assess an administra-
tive penalty against a person who violates the statute or this chapter.
A person under this subsection includes:
(A) a licensed agency;
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(B) an unlicensed agency operating without a license;
(C) any person who is not authorized to use the word
hospice;
(D) any person who acts as a home health medication
aide in violation of the statute; and
(E) any person who conducts a home health medica-
tion aide training program in violation of the statute or this chapter.
(2) Assessment of a penalty.
(A) Notwithstanding any other provision of the
statute, the department may not assess an administrative penalty
against an agency:
(i) that provides only long-term care Medicaid
waiver services that are publicly funded and is certified and monitored
by a state agency that has developed standards that ensure the health
and safety of service recipients; or
(ii) that provides home health, hospice, or personal
assistance services only to persons enrolled in a program that is
funded in whole or in part by the Texas Department of Mental
Health and Mental Retardation (TXMHMR) and is monitored by
the TXMHMR or its designated local authority in accordance with
standards set by the TXMHMR.
(B) The assessment of an administrative penalty shall
be in accordance with the schedule of appropriate and graduated
penalties described in paragraph (4) of this subsection. The schedule
of appropriate and graduated penalties for each violation is based on
the following criteria:
(i) the seriousness of the violation, including the
nature, circumstances, extent, and gravity of the violation, and the
hazard of the violation to the health or safety of clients;
(ii) the history of previous violations;
(iii) whether the affected home and community
support services agency had identified the violation as part of its
internal quality assurance process and had made appropriate progress
on correction. For purposes of this subsection, appropriate progress
is defined as making a good faith, substantial effort to correct the
violation in a timely manner;
(iv) the amount necessary to deter future violations;
(v) efforts made to correct the violation; and
(vi) any others matters that justice may require.
(C) In determining which violation(s) warrants a
penalty(ies), the department will consider:
(i) the seriousness of the violation(s), including the
nature, circumstances, extent, and gravity of the violation(s), and the
hazard of the violation(s) to the health or safety of a client; and
(ii) whether the affected agency had identified the
violation(s) as part of its internal quality assurance process and had
made appropriate progress on correction.
(D) An administrative penalty may be assessed only
for a violation occurring after the effective date of this subsection.
An administrative penalty for a subsequent occurence may only be
assessed when the subsequent occurrence occurs within three years
from the date the agency first receives oral or written notice of the
first violation.
(E) The assessment of an administrative penalty does
not preclude the department from suspending, revoking, or denying
a license in accordance with subsection (a) of this section.
(3) Correction period.
(A) Following the first day of a violation, an agency
shall be given a reasonable period of time to correct the violation.
The period of time must be reflected in and implemented through an
accepted plan of correction. A reasonable period of time for purposes
of this subsection shall be as follows.
(i) For a violation that results in serious harm to
or death of a client, constitutes an actual serious threat to the health
or safety of a client, or substantially limits the agency’ s capacity to
provide care, the violation must be corrected immediately or no later
than seven calendar days from the first time the agency is informed
(orally or in writing) by department staff of the violation. This is a
severity level II violation.
(ii) For a violation that has or had minor or no
health or safety significance, the violation must be corrected within
20 calendar days from receipt of the written notice of the violation
(e.g. statement of deficiencies). This is a severity level I violation.
(iii) An agency may request an extension in
writing. An agency may receive an extension upon approval of the
department. An extension is only appropriate if the agency has made
a good faith effort to correct the violation within the required time
period but has not been able to correct due to circumstances beyond
their control and if there is no serious harm or threat to clients.
(B) If an agency corrects the violation within the
time periods described in subparagraph (A) of this paragraph, the
department may assess an administrative penalty only for one level II
violation that occurred before the day on which the agency received
written notice of the violation (e.g., statement of deficiencies). No
administrative penalty would be assessed for a level I violation.
(C) If an agency does not correct the violation within
the time periods described in subparagraph (A) of this paragraph, the
department may assess an administrative penalty for:
(i) one violation that occurred before the day on
which the agency received written notice of the violation (e.g.,
statement of deficiencies); and
(ii) for each day of the violation during the
correction period and after the time period for correction has ended.
(4) Schedule of penalties.
(A) Minimum and maximum amount. An adminis-
trative penalty shall not be less than $100 or more than $1,000 for
each violation.
(B) Subject matter considered. If two or more of the
rules listed in subparagraphs (C) and (D) of this paragraph relate to
the same or similar subject matter, only one administrative penalty
shall be assessed at the higher severity level violation.
(C) Severity level I. A severity level I violation is
a violation that has or has had minor or no client health or safety
significance.
(i) The penalty for a severity level I violation is
assessed only if the violation is of a continuing nature or the violation
was not corrected in accordance with the accepted plan of correction.
The department is not required to provide the agency an opportunity
to correct subsequent violations under this subsection.
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(ii) The penalty for a severity level I violation is
$100 - $250.
(iii) A violation of each of the rules listed in the
following table may warrant a severity level I administrative penalty.
Figure 1: 25 TAC, §115.52(b)(4)(C)(iii)
(D) Severity level II.
(i) The penalty for a severity level II violation shall
be assessed according to following schedule:
(I) for a violation that results in serious harm
to or death of a client, the penalty shall be $1,000;
(II) for a violation that constitutes an actual
serious threat to the health or safety of a client, the penalty shall
be $500 to $1,000; and
(III) for a violation that substantially limits the
agency’ s capacity to provide care, the penalty shall be $500 to $750.
(ii) The department may assess a separate level II
administrative penalty for a violation of each of the rules listed in the
following table.
Figure 2: 25 TAC, §115.52(b)(4)(D)(ii)
(5) Notice of violation. After investigation of a possible
violation and thefacts surrounding that possibleviolation and theafter
the agency’ s receipt of the statement of deficiencies, if the department
determines that a violation has occurred, the department will give
further written notice (e.g., a notice of violation letter) to the person
alleged to have committed the violation.
(A) The notice shall include:
(i) a brief summary of the alleged violation(s);
(ii) a statement of the amount of the proposed
penalty based on the factors listed in paragraph (2) of this subsection;
and
(iii) a statement of the person’s right to a hearing
on the occurrence of the violation(s), the amount of the penalty, or
both the occurrence of the violation(s) and the amount of the penalty.
(B) Not later than the 20th calendar day after the date
on which the notice is received, the person notified may accept the
determination of the department made under this subsection, includ-
ing the proposed penalty amount, or may make a written request
for a hearing on that determination. A person’s acceptance of the
department’ s determination means that the person has sent and the
department has received a written acceptance notice accompanied by
remittance of the proposed penalty.
(C) If the person notified of the violation accepts the
determination of the department or if the person fails to respond in a
timely manner to the notice, the commissioner or the commissioner’s
designee shall issue an order approving the determination and
ordering that the person pay the proposed penalty.
(D) If the person requests a hearing, procedures shall
be in accordance with the statute, §§142.0172 - 142.0173 and the
department’ s formal hearing procedures in Chapter 1 of this title
(relating to the Texas Board of Health).
(c) Court action.
(1) If a person operates an agency without a license
issued under the Act, the person is liable for a civil penalty of not
less than $1,000 or more than $2,500 for each day of violation.
(2) If a person violates the licensing requirements of the
statute, the department may petition the district court to restrain the
person from continuing the violation.
(d) Surrender or expiration of license.
(1) After a survey in which deficiencies were cited by
the surveyor, an agency may surrender its license before expiration
or allow its license to expire in lieu of the department proceeding
with enforcement action.
(2) An agency may surrender before the expiration date
by returning its original license to the department.
(3) If an agency surrenders or allows expiration of the
license, the agency, its owner(s), and its affiliate(s) may not reapply
for a license for six months from the date of the surrender or
expiration.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Chapter 119. Health Maintenance Organizations
The Texas Department of Health (department) proposes the re-
peal of §§119.1 - 119.4, 119.21 - 119.25, 119.51 - 119.56, and
119.71, concerning the regulation of health maintenance or-
ganizations (HMOs). Specifically, the repealed sections cover
definitions; application, assessments, and fees; examinations;
reporting complaints; organization of a health maintenance or-
ganization and service area; quality improvement; quality im-
provement program; quality improvement committee; utilization
review; ambulatory health care services; emergency care; in-
patient hospital and medical service; diagnostic and therapeutic
services; optional services; single health care service; and en-
forcement.
These rules address the quality of health care services fur-
nished by HMOs to its enrollees under the authority given to the
department in the Health Maintenance Organization Act, Texas
Insurance Code, Chapter 20A (HMO Act). The department and
the Texas Department of Insurance (TDI) jointly regulate HMOs
under authority of the HMO Act. Senate Bill 385, 75th Texas
Legislature, 1997, amended the HMO Act by amending the au-
thority for the regulation of the quality of health care services
furnished by HMOs from the department to the TDI, effective
September 1, 1997. The bill does not provide for the administra-
tive transfer of department rules to TDI, therefore Chapter 119
is being proposed for repeal in its entirety to void the sections
promulgated by the Texas Board of Health under the HMO Act.
Although the formal adoption of the repeal will not occur until
January or February of 1998, these sections became null and
void effective September 1, 1997, because of the amendments
in SB 385.
Bernie Underwood, Chief of Staff Services, Health Care Quality
and Standards, has determined that for the first five-year
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period the repeals are in effect, there will be fiscal implications
as a result of enforcing the repeals. The effect on state
government will be an estimated decrease in revenue through
the department from fees of $69,285 annually; however this
decrease in revenue will be equally offset by a decrease in
administrative costs of approximately $69,285 annually to the
department due to the loss of a staff position and associated
administrative and travel costs. There will be no effect on local
government.
Ms. Underwood has also determined that for each year of the
first five years the repealed sections are in effect, the public
benefit anticipated as a result of enforcing the repeals will be
to void sections which will no longer be effective because of
the amendments in SB 385. There will be no additional costs
to small businesses. There are no economic costs to persons
who are required to comply with the repeals as proposed. There
is no anticipated impact on local employment.
Comments on the proposal may be submitted to Julia R.
Beechinor, Director, Health Facility Licensing Division, Texas
Department of Health, 1100 West 49th Street, Austin, Texas
78756-3199, (Telephone (512) 834-6647). Comments will be
accepted for a period of 30 days after publication of the proposal
in the Texas Register.
Subchapter A. General Provisions
25 TAC §§119.1–119.4
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeals are proposed under the Health and Safety Code,
§12.001, which provides the board with the authority to adopt
rules to implement every duty imposed by law on the board, the
department, and the commissioner of health.
The repeals affect the Texas Insurance Code, Chapter 20A; and
Health and Safety Code, Chapter 12.
§119.1. Definitions.
§119.2. Application, Assessments and Fees.
§119.3. Examinations.
§119.4. Reporting Complaints.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Subchapter B. Organization and Functions of a
Health Maintenance Organization
25 TAC §§119.21–119.25
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeals are proposed under the Health and Safety Code,
§12.001, which provides the board with the authority to adopt
rules to implement every duty imposed by law on the board, the
department, and the commissioner of health.
The repeals affect the Texas Insurance Code, Chapter 20A; and
Health and Safety Code, Chapter 12.
§119.21. Organization of a Health Maintenance Organization and
Service Area.
§119.22. Quality Improvement.
§119.23. Quality Improvement Program.
§119.24. Quality Improvement Committee.
§119.25. Utilization Review.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeals are proposed under the Health and Safety Code,
§12.001, which provides the board with the authority to adopt
rules to implement every duty imposed by law on the board, the
department, and the commissioner of health.
The repeals affect the Texas Insurance Code, Chapter 20A; and
Health and Safety Code, Chapter 12.
§119.51. Ambulatory Health Care Services.
§119.52. Emergency Care.
§119.53. Inpatient Hospital and Medical Service.
§119.54. Diagnostic and Therapeutic Services.
§119.55. Optional Services.
§119.56. Single Health Care Service.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeal is proposed under the Health and Safety Code,
§12.001, which provides the board with the authority to adopt
rules to implement every duty imposed by law on the board, the
department, and the commissioner of health.
The repeal affects the Texas Insurance Code, Chapter 20A; and
Health and Safety Code, Chapter 12.
§119.71. Enforcement.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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♦ ♦ ♦
Chapter 169. Zoonosis Control
Dog and Cat Sterilization
25 TAC §169.101
The Texas Department of Health (department) proposes new
§169.101, concerning the requirement to establish an advisory
committee to review and make recommendations to the depart-
ment on the disbursal of money credited to the animal friendly
account. Specifically, the section specifies the purpose, com-
position, tasks, and requirements of the advisory committee.
Chapter 657, 75th Legislature, 1997, amended the Health
and Safety Code, Chapter 828, mandating the department to
create the Animal Friendly Advisory Committee and appoint its
members. The committee will develop a mechanism to provide
low-cost surgical sterilization of dogs and cats. Funding for
these sterilizations will come from the sale of Animal Friendly
license plates.
James H. Wright, D.V.M., Director, Zoonosis Control Division,
has determined that for the first five-year period the section is
in effect, fiscal impact on state government will be to facilitate
and support committee meetings in Austin twice yearly. There
will be no impact on local governments.
James H. Wright, D.V.M., Director, Zoonosis Control Division,
has also determined that each year of the first five years the
section is in effect, the public benefit anticipated as a result
of this section will be the development of a mechanism to
provide low-cost surgical sterilization of dogs and cats, thereby
decreasing the public health threat due to stray animals. There
will be no effect on small businesses. The only anticipated
economic costs to persons serving on the advisory committee
are travel expenses to the semi-annual committee meetings.
There is no anticipated impact on local employment.
Comments on the proposal may be submitted to James H.
Wright, D.V.M., Director, Zoonosis Control Division, Texas
Department of Health, 1100 West 49th Street, Austin, Texas
78756-3189, (512) 458-7255. Comments will be accepted for
30 days following the date of publication of this proposal in the
Texas Register .
The new section is proposed under the Health and Safety
Code §828.14, which provides for the appointment of an Animal
Friendly Advisory Committee; and §12.001, which provides the
Texas Board of Health (board) with the authority to adopt rules
for the performance of every duty imposed by law on the board,
the department, and the commissioner of health.
The new section affects the Health and Safety Code, Chapter
828.
§169.101. Animal Friendly Advisory Committee.
(a) The committee. An advisory committee shall be
appointed under and governed by this section.
(1) The name of the committee shall be the Animal
Friendly Advisory Committee.
(2) The committee is required to be established by the
commissioner of health (commissioner) by the Texas Health and
Safety Code, Chapter 828.015, Dog and Cat Sterilization.
(b) Applicable law. The committee is subject to Texas
Civil Statutes, Article 6252-33 relating to state agency advisory
committees.
(c) Purpose. The purpose of the committee is to provide
advice to the Texas Board of Health
(board) on the dispensing of grant money in the animal
friendly license plates account.
(d) Tasks.
(1) The committee shall meet at least twice a year and
more frequently if deemed necessary by the commissioner.
(2) The committee shall assist the board in establishing
guidelines for the expenditure of money credited to the animal
friendly account.
(3) The committee shall review and make recommenda-
tions to the board on applications submitted to the Texas Department
of Health (department) for grants funded with money credited to the
animal friendly account.
(e) Review and duration. By September 1, 2001, the
commissioner will initiate and complete a review of the committee to
determine whether the committee should be continued, consolidated
with another committee, or abolished. If the committee is not
continued or consolidated, the committee shall be abolished on that
date.
(f) Composition. The committee shall be composed of seven
members.
(1) The composition of the committee shall include:
(A) one person licensed to practice veterinary
medicine in this state;
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(B) one representative from a private releasing
agency;
(C) one representative from a public releasing agency;
(D) one representative from an animal welfare agency;
(E) two representatives of the general public; and
(F) one representative from the department.
(2) Members of the committee shall be appointed by the
commissioner.
(g) Terms of office. The term of office of each member shall
be two years.
(1) Members shall be appointed for staggered terms so
that the terms of four members expire on September 1 of each odd-
numbered year and the terms of the remaining members expire on
September 1 of each even-numbered year.
(2) If a vacancy occurs, a person shall be appointed to
serve the unexpired portion of that term.
(h) Officers. The commissioner shall designate one member
as presiding officer of the committee and one member as the assistant
presiding officer.
(1) The presiding officer and the assistant presiding
officer shall serve for one year.
(2) The presiding officer shall preside at all committee
meetings at which he or she is in attendance, call meetings in
accordance with this section, appoint subcommittees of the committee
as necessary, and cause proper reports to be made to the board.
The presiding officer may serve as an ex-officio member of any
subcommittee of the committee.
(3) The assistant presiding officer shall perform the duties
of the presiding officer in case of the absence or disability of the
presiding officer. In case the office of presiding officer becomes
vacant, the assistant presiding officer will serve until a successor is
selected to complete the unexpired portion of the term of the office
of presiding officer.
(4) In the event of a vacancy in the offices of presiding
officer or assistant presiding officer, the commissioner shall appoint
a member to preside for the remainder of the term.
(5) A member shall serve no more than two consecutive
terms as presiding officer and/or assistant presiding officer.
(6) The committee may reference its officers by other
terms, such as chairperson and vice-chairperson.
(i) Meetings. The committee shall meet only as necessary
to conduct committee business.
(1) A meeting may be called by agreement of department
staff and either the presiding officer or at least three members of the
committee.
(2) Meeting arrangements shall be made by department
staff. Department staff shall contact committee members to determine
availability for a meeting date and place.
(3) Each meeting of the committee shall be announced
and conducted in accordance with the Open Meetings Act, Texas
Government Code, Chapter 551.
(4) Each member of the committee shall be informed of
a committee meeting at least five working days before the meeting.
(5) A simple majority of the members of the committee
shall constitute a quorum for the purpose of transacting official
business.
(6) The committee is authorized to transact official
business only when in a legally constituted meeting with quorum
present.
(7) The agenda for each committee meeting shall include
an item entitled public comment under which any person will be
allowed to address the committee on matters relating to committee
business. The presiding officer may establish procedures for public
comment, including a time limit on each comment.
(j) Attendance. Members shall attend committee meetings
as scheduled. Members shall attend meetings of subcommittees to
which the member is assigned.
(1) A member shall notify the presiding officer or
appropriate department staff if he or she is unable to attend a
scheduled meeting.
(2) It is grounds for removal from the committee if a
member cannot discharge the member’s duties for a substantial part
of the term for which the member is appointed because of illness
or disability, is absent from more than half of the committee and
subcommittee meetings during a calendar year, or is absent from at
least three consecutive committee meetings.
(3) The validity of an action of the committee is not
affected by the fact that it is taken when a ground for removal of a
member exists.
(4) The attendance records of the members shall be
reported to the commissioner. The report shall include attendance
at committee and subcommittee meetings.
(k) Staff. Staff support for the committee shall be provided
by the department.
(l) Procedures. Roberts Rules of Order, Newly Revised
shall be the basis of parliamentary decisions except where otherwise
provided by law or rule.
(1) Any action taken by the committee must be approved
by a majority vote of the memberspresent once quorum isestablished.
(2) Each member shall have one vote.
(3) A member may not authorize another individual to
represent the member by proxy.
(4) The committee shall make decisions in the discharge
of its duties without discrimination based on any person’s race, creed,
gender, religion, national origin, age, physical condition, or economic
status.
(5) Minutes of each committee meeting shall be taken by
department staff.
(A) A draft of the minutes approved by the presiding
officer shall be provided to the board and each member of the
committee within 30 days of each meeting.
(B) After approval by thecommittee, theminutes shall
be signed by the presiding officer.
(m) Subcommittees. The committee may establish subcom-
mittees as necessary to assist the committee in carrying out its duties.
(1) The presiding officer shall appoint members of the
committee to serve on subcommittees and to act as subcommittee
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chairpersons. The presiding officer may also appoint nonmembers of
the committee to serve on subcommittees.
(2) Subcommittees shall meet when called by the sub-
committee chairperson or when so directed by the committee.
(3) A subcommittee chairperson shall make regular
reports to the advisory committee at each committee meeting or
in interim written reports as needed. The reports shall include an
executive summary or minutes of each subcommittee meeting.
(n) Statement by members. The board, the department,
and the committee shall not be bound in anyway by any statement
or action on the part of any committee member except when a
statement or action is in pursuit of specific instructions from the
board, department, or committee.
(o) Reports to board. The committee shall file an annual
written report with the commissioner.
(1) The report shall list the meeting dates of the commit-
tee and any subcommittees, the attendance records of its members, a
brief description of actions taken by the committee, a description of
how the committee has accomplished the tasks given to the commit-
tee, the status of any rules which were recommended by the commit-
tee to the board, anticipated activities of the committee for the next
year, and any amendments to this section requested by the committee.
(2) The report shall identify the costs related to the
committee’s existence, including the cost of agency staff time spent
in support of the committee’ s activities.
(3) The report shall cover the meetings and activities
in the immediate preceding 12 months and shall be filed with the
commissioner each May. It shall be signed by the presiding officer
and appropriate department staff.
(p) Reimbursement for expenses. Members of the advisory
committee are not entitled to compensation, a per diem, or expense
reimbursement for their service on the advisory committee.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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♦ ♦ ♦
Chapter 289. Radiation Control
The Texas Department of Health (department) proposes the
repeal of existing §289.116, and proposes new §289.227,
concerning the use of radiation machines in the healing arts
and veterinary medicine. The section proposed for repeal
adopts by reference Part 32, titled "Use of Radiation Machines
in the Healing Arts and Veterinary Medicine" of the Texas
Regulations for Control of Radiation. The proposed new section
incorporates language from Part 32 that has been rewritten in
Texas Register format and includes addition and revision of
several subsections of the section. The repeal and new section
are part of the renumbering phase in the process of rewriting
the department’s radiation rules in the Texas Register format.
The new section reflects the renumbering.
The revision adds and revises numerous definitions and deletes
several definitions no longer used in the rule. Language
is included to indicate that required surveys may constitute
the practice of medical physics and therefore may require a
license from the Texas Board of Licensure for Professional
Medical Physicists. Clarifying language and revised duties for
licensed medical physicists with regard to therapy are included.
Clarifying language is added to ensure that while the Dental
Practice Act, Texas Civil Statutes, Annotated, Title 71, Health-
Public, Chapter 9, Article 4551o exempts dental facilities from
the Texas Medical Physics Practice Act, Texas Civil Statutes,
Article 4512n, these facilities must continue to have certain tests
performed.
Requirements are added for educational, research, and post-
mortem facilities. Record keeping requirements and items for
operating and safety procedures are added for authorized use
locations and mobile services. The revision incorporates re-
quirements for bone densitometry and the revised United States
Food and Drug Administration entrance exposure rate limits
for fluoroscopy. Requirements for technique charts, protective
devices, entrance exposure limits for radiographic units, auto-
matic and manual film processing, kilovolt peak, and the in-
tervals for performing equipment performance evaluations are
revised. Calibration requirements for radiation detection instru-
ments used for these evaluations are deleted since they are ad-
dressed elsewhere in this section. Requirements are added to
exempt registrants from posting "Caution Radiation Area" signs
if the operator has continuous surveillance of the area. Cer-
tain exemptions for hand held portable fluoroscopy units are
added as well as an exemption from the aural communication
requirements for computerized tomography for veterinary facil-
ities. Also, exemptions from the radiation protection program,
posting of notices, and operating and safety procedures for in-
dividuals who are sole practitioners/sole operators of an x-ray
machine are included.
Mammography requirements are deleted as mammography is
now under a separate section. The measurement protocol for
radiation entrance exposure limits is deleted as there are several
methods of measuring entrance exposure. Requirements
for radiation therapy simulators and protocol for calibrating
therapy machines are added as well as criteria for therapy
misadministrations and the reporting of these incidents.
Mrs. Ruth E. McBurney, C.H.P., Director, Division of Licensing,
Registration and Standards, Bureau of Radiation Control, has
determined that for the first five-year period the sections will be
in effect, there will be no fiscal implications for local government
as a result of enforcing or administering the sections as
proposed. There are no fiscal implications for state government.
Mrs. McBurney also has determined that for each year of
the first five years the proposed sections will be in effect, the
public benefit anticipated as a result of enforcing the sections
will be to ensure appropriate and adequate regulatory control
of radiographic operations that could pose a health risk to
workers and the general public. Small businesses or individuals
who choose not to use sensitometry/densitometry for quality
assurance for film processing will have an estimated savings
from $20 to $150 per month. There is no anticipated effect on
local employment as a result of implementing these sections.
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Comments on the proposal may be presented to Ruth E. McBur-
ney, C.H.P., Director of Licensing, Registration and Standards,
Bureau of Radiation Control, Texas Department of Health, 1100
West 49th Street, Austin, Texas 78756-3189, Telephone (512)
834-6688. Public comments will be accepted for 45 days fol-
lowing publication of this proposal in the Texas Register . In
addition, a public hearing will be held at 10:00 a.m., Tuesday,
December 16, 1997, in Conference Room N218, Texas De-
partment of Health, Bureau of Radiation Control, located at the
Exchange Building, 8407 Wall Street, Austin, Texas.
Texas Regulations for Control of Radiation
25 TAC §289.116
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeal is proposed under the Health and Safety Code,
Chapter 401, which provides the Texas Board of Health (board)
with authority to adopt rules and guidelines relating to the
control of radiation; and §12.001, which authorizes the board
to adopt rules for the performance of every duty imposed by
law on the board, the department, and the commissioner of
health.
The repeal affects Health and Safety Code, Chapter 401.
§289.116. Use of Radiation Machines in the Healing Arts and
Veterinary Medicine.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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The new section is proposed under the Health and Safety Code,
Chapter 401, which provides the Texas Board of Health (board)
with authority to adopt rules and guidelines relating to the
control of radiation; and §12.001, which authorizes the board
to adopt rules for the performance of every duty imposed by
law on the board, the department, and the commissioner of
health.
The new section affects Health and Safety Code, Chapter 401.
§289.227. Use of Radiation Machines in the Healing Arts and
Veterinary Medicine.
(a) Purpose and scope.
(1) This section establishes requirements for the use of
radiation machines in the healing arts and in the practice of veterinary
medicine. All usage of such machines under this section shall be
made by or under the supervision of a practitioner of the healing
arts or licensed veterinarian. The usage of mammography radiation
machines is exempt from this section and is covered in §289.230 of
this title (relating to Certification of Mammography Systems), with
the exceptions listed in §289.230(c)(1) and (2) of this title.
(2) The registrant shall be responsible for directing the
operation of the radiation machines under the administrative control
of the registrant. The registrant shall assure that the requirements of
this section are met in the operation of such radiation machines.
(3) In addition to the requirements of this section, all
registrants, unless otherwise specified, are subject to the requirements
of §289.112 of this title (relating to Hearing and Enforcement
Procedures), §289.114 of this title (relating to Notices, Instructions,
and Reports to Workers; Inspections), §289.201 of this title (relating
to General Provisions), §289.202 of this title (relating to Standards
for Protection Against Radiation, §289.204 of this title (relating to
Feesfor Certificatesof Registration, Radioactive Material(s) Licenses,
Emergency Planning and Implementation, and Other Regulatory
Services), and §289.226 of this title (relating to Registration of
Radiation Machine Use and Services).
(b) Prohibitions.
(1) The agency may prohibit use of machines that pose
significant threat or endanger public health and safety, in accordance
with §289.112 of this title and §289.201 of this title.
(2) Individuals shall not be exposed to the useful beam
except for healing arts purposes and unless such exposure has been
authorized by a licensed practitioner of the healing arts. This
provision specifically prohibits deliberate exposure for the following
purposes:
(A) exposure of an individual for training, demonstra-
tion, or other non-healing arts purposes;
(B) exposure of an individual for the purpose of
healing arts screening except as authorized by subsection (f)(1) of
this section; and
(C) exposure of an individual for the purpose of
research except as authorized by subsection (f)(2) of this section.
(3) Non-image-intensified fluoroscopic equipment shall
not be used.
(c) Exemptions.
(1) Individuals who operate only dental radiographic
systems for diagnostic purposes are exempt from the personnel
monitoring requirements of §289.202(q) of this title.
(2) Portable units designed to be hand-held are exempt
from the requirements of subsection (o)(2) of this section. The
portable unit must be held by the tube housing support or handle.
(3) Veterinary facilities are exempt from the aural com-
munication requirements of computed tomography (CT) in subsection
(v)(2)(A) of this section and therapy systems in subsections (y)(2)(A)
and (z)(2)(D) of this section.
(4) Individuals who are sole practitioners and sole
operators and the only occupationally exposed individual are exempt
from the following requirements:
(A) §289.202(e) of this title;
(B) 22.11 of Texas Regulations for Control of Radi-
ation (TRCR) Part 22 as adopted by reference in §289.114 of this
title; and
(C) subsection (e)(2) of this section.
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(5) In accordance with the Dental Practice Act, Texas
Civil Statutes, Article 4551o, dental practices are exempt from the
Medical Physicist Practice Act, Texas Civil Statutes, Article 4512n.
Dentists required to have tests in accordance with subsection (q)(5) of
this section may select any qualified person authorized by registration
through the Bureau of Radiation Control.
(6) Registrants are exempt from the posting of the
radiation area requirements in §289.202(aa)(1) of this title provided
that the operator has continuous surveillance and access control of
the radiation area.
(d) Definitions. The following words and terms when used
in this section shall have the following meaning unless the context
clearly indicates otherwise.
(1) Accessible surface - The external surface of the
enclosure or housing provided by the manufacturer.
(2) Aluminum equivalent - The thickness of type 1100
aluminum alloy affording the sameattenuation, under specified condi-
tions, as the material in question. The nominal chemical composition
of type 1100 aluminum alloy is 99% minimum aluminum, 0.12%
copper.
(3) Applicator - A structure that determines the extent of
the treatment field at a given distance from the virtual source.
(4) Attenuation block - A block or stack, having dimen-
sions 20 centimeters(cm) by 20 cm by 3.8 cm, of type 1100 aluminum
alloy or other materials having equivalent attenuation. The nominal
chemical composition of type 1100 aluminum alloy is 99% minimum
aluminum, 0.12% copper.
(5) Automatic exposure control (AEC) - A device that
automatically controlsone or moretechniquefactors in order to obtain
a required quantity of radiation at preselected locations (See definition
for phototimer).
(6) Automatic exposure rate control (AERC) - A device
that automatically controls one or more technique factors in order to
obtain a required quantity of radiation per unit time at preselected
locations.
(7) Barrier (See definition for protective barrier).
(8) Beam axis - A line from the source through the
centers of the x-ray fields.
(9) Beam indicating device - A device on dental x-ray
equipment used to indicate the beam position and to establish a
definite source-surface (skin) distance. It may or may not incorporate
or serve as a beam-limiting device.
(10) Beam-limiting device - A device that provides a
means to restrict the dimensions of the x-ray field.
(11) Beam monitoring system - A system designed to
detect and measure the radiation present in the useful beam.
(12) Beam scattering foil - A foil used in order to scatter
a beam of electrons.
(13) Block tray - A device attached to the radiation head
to support auxiliary beam blocking material.
(14) Bone densitometer - A device intended for medical
purposes to measure bone density and mineral content by x-ray
transmission measurements through the bone and adjacent tissues.
(15) Calibration of instruments- Theresponse or reading
of an instrument relative to a series of known radiation values over
the range of the instrument.
(16) Calibration of machines - The measurement and
specification of absorbed dose to a medium, or exposure in air, at
a defined point in a radiation beam.
(17) Central axis of the beam - A line passing through
the virtual source and the center of the plane figure formed by the
edge of the first beam-limiting device.
(18) Certified equipment - Equipment that has been
certified in accordance with 21 Code of Federal Regulations (CFR).
(19) Coefficient of variation or C - The ratio of the
standard deviation to the mean value of a population of observations.
It is estimated using the following equation: where:
Figure 1: 25 TAC §289.227(d)(19)
(20) Collimator - A device or mechanism by which the
x-ray beam is restricted in size.
(21) Computed tomography (CT) - The production of
a tomogram by the acquisition and computer processing of x-ray
transmission data.
(22) Contact therapy system - An x-ray system used for
therapy with the x-ray tube port placed in contact with or within 5
cm of the surface being treated.
(23) Continuous pressure type switch - A switch so
constructed that a circuit closing contact can be maintained only by
continuous pressure on the switch by the operator.
(24) Contrast scale (CS) - The change in the linear
attenuation coefficient per CT number (CTN) relative to water; that
is:
Figure 2: 25 TAC §289.227(d)(24)
(25) Control panel - The part of the radiation machine
control upon which are mounted the switches, knobs, push buttons,
and other hardware necessary for manually setting the technique
factors.
(26) CT conditions of operation - All selectable parame-
ters governing the operation of a CT x-ray system including, but not
limited to, nominal tomographic section thickness, filtration, and the
technique factors as defined in this subsection.
(27) CT gantry - The tube housing assemblies, beam-
limiting devices, detectors, and the supporting structures and frames
which hold these components.
(28) CT number (CTN) - The number used to represent
the x-ray attenuation associated with each elemental area of the CT
image, that is:
Figure 3: 25 TAC §289.227(d)(28)
(29) Detector (See definition for radiation detector).
(30) Diagnostic source assembly - The tube housing
assembly with a beam-limiting device attached.
(31) Diagnostic-type tube housing - An x-ray tube
housing so constructed that the leakage radiation measured at a
distance of 1 meter (m) from the source cannot exceed 100 millirem
(mr) in onehour when the tubeisoperated at its maximum continuous
rated current for the maximum rated tube potential.
22 TexReg 11958 December 5, 1997 Texas Register
(32) Diagnostic x-ray system - An x-ray system designed
for irradiation of any part of the human body for the purpose of
diagnosis or visualization.
(33) Diaphragm - A device or mechanism by which the
x-ray beam is restricted in size.
(34) Dose monitoring system - A system of devices for
the detection, measurement, and display of quantities of radiation.
(35) Dose monitor unit - A unit response from the dose
monitoring system from which the absorbed dose can be calculated.
(36) Entrance exposure - The exposure expressed in
roentgens(R), measured in air with thespecified technique, calculated
or adjusted to represent the exposure at the point where the center of
the useful beam enters the patient.
(37) Entrance exposure rate - The exposure per unit time
at the point where the center of the useful beam enters the patient.
(38) Equipment - (See definition for x-ray equipment).
(39) Existing equipment - Therapy systems subject to
subsections (y) and (z) of this section that were manufactured on or
before March 1, 1989.
(40) Field emission equipment - Equipment that uses an
x-ray tube in which electron emission from the cathode is due solely
to the action of an electric field.
(41) Field-flattening filter - A filter used to provide dose
uniformity over the area of a useful beam of x-rays at a specified
depth.
(42) Field size - The dimensions along the major axes
of an area in a plane perpendicular to the central axis of the beam
at the normal treatment or examination source to image distance and
defined by the intersection of the major axes and the 50% isodose
line.
(43) Filter - Material placed in the useful beam to
preferentially absorb selected radiations.
(44) Fluoroscopic imaging assembly - A subsystem in
which x-ray photons produce a fluoroscopic image. It includes the
image receptors such as the image intensifier and spot-film device,
electrical interlocks, if any, and structural material providing linkage
between the image receptor and diagnostic source assembly.
(45) Focal spot - The area projected on the anode of the
x-ray tube bombarded by the electrons accelerated from the cathode
and from which the useful beam originates.
(46) Gantry - That part of the system supporting and
allowing possible movement of the radiation source.
(47) General purpose x-ray system - Any radiographic x-
ray system that is not limited by design to radiographic examinations
of specific anatomical regions.
(48) Gonadal shield - A protective barrier for the testes
or ovaries.
(49) Half-value layer (HVL) - The thickness of a
specified material that attenuates the beam of radiation to an extent
such that the exposure rate is reduced to one-half of its original value.
(50) Healing art - Any system, treatment, operation,
diagnosis, prescription, or practice for the ascertainment, cure, relief,
palliation, adjustment, or correction of any human disease, ailment,
deformity, injury, or unhealthy or abnormal physical or mental
condition.
(51) Healing arts screening - The testing of asymptomatic
human beings using x-ray machines for the detection or evaluation of
health indications when such testsarenot specifically and individually
ordered by alicensed practitioner of thehealing arts legally authorized
to prescribe such x-ray tests for the purpose of diagnosis or treatment.
(52) High level control for fluoroscopy - Any selected
mode above 10 roentgens per minute (R/min). This mode must meet
the high level requirements in subsection (r)(3)(A)(i)(II), (ii)(II), or
(iii)(II) of this section.
(53) HVL - (See definition for half-value layer).
(54) Image intensifier - A device, installed in its housing,
that instantaneously converts an x-ray pattern into a corresponding
light image of higher energy density.
(55) Image receptor - Any device, such as a fluorescent
screen or radiographic film, that transforms incident x-ray photons
either into a visible image or into another form that can be made into
a visible image by further transformations.
(56) Inherent filtration - The filtration of the useful beam
provided by the permanently installed components of the x-ray tube
housing assembly.
(57) Interlock - A device for precluding access to an area
of high radiation by automatically reducing the exposure rate.
(58) Interruption of irradiation - The stopping of irradia-
tion with the possibility of continuing irradiation without resetting of
operating conditions at the control panel.
(59) Irradiation - The exposure of matter to ionizing
radiation.
(60) Isocenter - A fixed point in space located at the
center of the smallest sphere through which the central axis of the
beam passes in all conditions.
(61) kV - Kilovolt.
(62) kVp - Kilovolt peak (See definition for peak tube
potential).
(63) kWs - Kilowatt-second. It is equivalent to 10 E 3
watt-second, where 1 watt-second =1 kV x 1 mA x 1 second.
(64) Lead equivalent - The thickness of lead affording
the same attenuation, under specified conditions, as the material in
question.
(65) Leakage radiation - Radiation emanating from the
diagnostic or therapeutic source assembly except for the useful beam
and radiation produced when the exposure switch or timer is not
activated.
(66) Leakage technique factors - The technique factors
associated with the diagnostic or therapeutic source assembly that are
used in measuring leakage radiation. They are defined as follows:
(A) for diagnostic source assemblies intended for
capacitor energy storage equipment, the maximum-rated peak tube
potential and the maximum-rated number of exposures in an hour
for operation at the maximum-rated peak tube potential with the
quantity of charge per exposure being 10 millicoulombs (i.e., 10
milliamperes per second (mAs)) or the minimum obtainable from
the unit, whichever is larger;
(B) for diagnostic source assemblies intended for field
emission equipment rated for pulsed operation, the maximum-rated
peak tube potential and the maximum-rated number of x-ray pulses
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in an hour for operation at the maximum-rated peak tube potential;
or
(C) for all other diagnostic or therapeutic source as-
semblies, the maximum-rated peak tube potential and the maximum-
rated continuous tube current for the maximum-rated peak tube po-
tential.
(67) Licensed medical physicist - An individual holding
a current Texas license under the Medical Physics Practice Act, Texas
Civil Statutes, Article 4512n.
(68) Linear attenuation coefficient (u) - The quotient of
dN/N by dl when dN/N is the fraction of uncharged ionizing radiation
that experience interactions in traversing a distance dl in a specified
material.
(69) mA - Milliampere.
(70) mAs - Milliampere-second.
(71) Medical research - The investigation of various
health risks and diseases using radiation machines as part of the
evaluation process.
(72) Mobile services - The utilization of radiation ma-
chines in temporary locations for limited time periods. The radiation
machines may be fixed inside a mobile van or transported to tempo-
rary locations.
(73) Mobile x-ray equipment - (See definition for x-ray
equipment).
(74) Moving beam therapy - Radiation therapy with
relative displacement of the useful beam and/or the patient during
irradiation. It includes arc therapy, skip therapy, and rotational
therapy.
(75) Multiple tomogram system - A computed tomogra-
phy x-ray system that obtains x-ray transmission data simultaneously
during a single scan to produce more than one tomogram.
(76) New equipment - Systems subject to subsections (y)
and (z) of this section that were manufactured after March 1, 1989.
(77) Nominal tomographic section thickness - The full-
width at half-maximum of the sensitivity profile taken at the center
of the cross sectional volume over which x-ray transmission data are
collected.
(78) Non-certified equipment - Equipment manufactured
and assembled prior to certification requirements of 21 CFR.
(79) Normal treatment distance - The following treatment
distances shall apply.
(A) For electron irradiation, the distance from the
scattering foil or exit window of the electron beam to the surface
along the central axis of the useful beam, or from the virtual source
to the surface along the central axis of the useful beam as specified
by the manufacturer.
(B) For x-ray irradiation, the virtual source or target
to isocenter distance along the central axis of the useful beam. For
non-isocentric equipment, this distance shall be that specified by the
manufacturer.
(80) Patient - An individual subjected to healing arts
examination, diagnosis, or treatment.
(81) Peak tube potential - The maximum value of the
potential difference across the x-ray tube during an exposure.
(82) Phantom - A volume of material behaving in a
manner that can be related to tissue with respect to the attenuation
and scattering of radiation.
(83) Phototimer - A method for controlling radiation
exposures to image receptors by the amount of radiation that reaches
a radiation monitoring device. The radiation monitoring device is
part of an electronic circuit that controls the duration of time the tube
is activated (See definition for automatic exposure control).
(84) Portable x-ray equipment - (See definition for x-ray
equipment).
(85) Practical range of electrons - This corresponds to
the classical electron range where the only contribution to dose is
from bremsstrahlung x rays. Precise definition may be found in
Task Group-21 protocol (Medical Physics 10(6): 741-771, Nov/
Dec 1983) and International Commission on Radiation Units and
Measurements (ICRU) Report 35, "Radiation Dosimetry: Electron
Beams with Energies Between 1 and 50 MeV," ICRU, September 15,
1984.
(86) Practitioner of the healing arts (practitioner) - A
person licensed to practice healing arts by either theTexas StateBoard
of Medical Examiners, the Texas State Board of Dental Examiners,
the Texas Board of Chiropractic Examiners, or the Texas State Board
of Podiatry Examiners.
(87) Primary dose monitoring system - A system that will
monitor the useful beam during irradiation and that will terminate
irradiation when a preselected number of dose monitor units have
been acquired.
(88) Primary protective barrier - (See definition for
protective barrier).
(89) Protective apron - An apron made of radiation
absorbing materials used to reduce radiation exposure.
(90) Protective barrier - A barrier of radiation absorbing
materials used to reduce radiation exposure. The types of protective
barriers are as follows:
(A) primary protective barrier - The material, exclud-
ing filters, placed in the useful beam, for protection purposes, to
reduce the radiation exposure.
(B) secondary protective barrier - A barrier sufficient
to attenuate the stray radiation to the required degree.
(91) Protective glove - A glove made of radiation
absorbing materials used to reduce radiation exposure.
(92) Radiation detector - A device, which in the presence
of radiation, provides a signal or other indication suitable for use in
measuring one or more quantities of incident radiation.
(93) Radiation head - The structurefrom which the useful
beam emerges.
(94) Radiation oncologist - A practitioner with aspecialty
in radiation therapy.
(95) Radiation therapy simulation system - An x-ray
system intended for localizing and confirming the volume to be
irradiated during radiation treatment and confirming the position and
size of the therapeutic irradiation field.
(96) Radiograph - An image receptor on which the image
is created directly or indirectly by an x-ray pattern and results in a
permanent record.
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(97) Recording - Producing a permanent form of an
image resulting from x-ray photons.
(98) Reference plane - A plane that is displaced from and
parallel to the tomographic plane.
(99) Scan - The complete process of collecting x-ray
transmission data for the production of a tomogram. Data can be
collected simultaneously during a single scan for the production of
one or more tomograms.
(100) Scan increment - The amount of relative displace-
ment of the patient with respect to the CT x-ray system between
successive scans measured along the direction of such displacement.
(101) Scan sequence - A preselected set of two or more
scans performed consecutively under preselected CT conditions of
operation.
(102) Scan time - The period of time between the
beginning and end of x-ray transmission data accumulation for a
single scan.
(103) Scattered radiation - radiation that has been devi-
ated in direction during passage through matter (See definition for
primary scattered radiation).
(104) Secondary dose monitoring system - A system that
will terminate iradiation in the event of failure of the primary system.
(105) Secondary protective barrier (See definition for
protective barrier).
(106) Shutter - A device attached to the tube housing
assembly that can totally intercept the useful beam and that has a
lead equivalency not less than that of the tube housing assembly.
(107) SID - (See definition for source-to-image receptor
distance).
(108) Single tomogram system - A CT x-ray system that
obtains x-ray transmission data during a scan to produce a single
tomogram.
(109) Source - The focal spot of the x-ray tube.
(110) Source-to-image receptor distance - The distance
from the source to the center of the input surface of the image
receptor.
(111) Source-to-skin distance (SSD) - The distance
between the source and the skin of the patient.
(112) Special purpose x-ray system - Any radiographic
x-ray system that is limited by design to radiographic examinations of
specific anatomical regions. Special purpose x-ray systems include,
but are not limited to, dedicated chest units, cystography units, and
head and skull units.
(113) Special procedures - The application of special x-
ray equipment and specialized techniques to obtain required diagnos-
tic information. This usually provides enhanced detail of a given
anatomical structure but with reduced visualization of others. Spe-
cial procedures include, but are not limited to, angiography, cardiac
catheterization, myelogram, and surgery.
(114) Spot check - A procedure that is performed to
assure that a previous calibration continues to be valid.
(115) Spot film - A radiograph that is made during a
fluoroscopic examination to permanently record conditions that exist
during that fluoroscopic procedure.
(116) Spot film device - A device intended to transport
and/or position a radiographic image receptor between the x-ray
source and fluoroscopic image receptor. It includes a device intended
to hold a cassette over the input end of an image intensifier for the
purpose of making a radiograph.
(117) SSD - (See definition for source-to-skin distance).
(118) Stationary beam therapy - Radiation therapy with-
out relative displacement of the useful beam and the patient during
irradiation.
(119) Stationary x-ray equipment - (See definition for x-
ray equipment).
(120) Stray radiation - The sum of leakage and scattered
radiation.
(121) Supervision - Thedelegating of thetask of applying
radiation in accordance with this section by persons not licensed in
the healing arts or veterinary medicine, who provide services under
the practitioner’s control. The licensed practitioner assumes full
responsibility for these tasks and must assure that the tasks will be
administered correctly.
(122) Target - The part of a radiation head that by design
intercepts a beam of accelerated particles with subsequent emission
of other radiation.
(123) Technique chart - A chart that provides all neces-
sary generator control settings and geometry needed to make clinical
radiographs when the radiography system is in manual mode.
(124) Technique factors - The conditions of operation
that are specified as follows:
(A) for capacitor energy storage equipment, peak tube
potential in kV and quantity of charge in mAs;
(B) for field emission equipment rated for pulsed
operation, peak tube potential in kV and number of x-ray pulses;
(C) for CT equipment designed for pulsed operations,
peak tubepotential in kV, scan timein seconds, and either tube current
in mA, x-ray pulse width in seconds, and the number of x-ray pulses
per scan or the product of tube current, x-ray pulse width, and the
number of x-ray pulses in mAs; (D) for CT equipment not designed
for pulsed operation, peak tube potential in kV, and either tube current
in mA and scan time in seconds or the product of tube current and
exposure time in mAs and the scan time when the scan time and
exposure time are equivalent; and
(E) for all other equipment, peak tube potential in kV
and either tube current in mA and exposure time in seconds or the
product of tube current and exposure time in mAs.
(125) Termination of irradiation - The stopping of
irradiation in a fashion that will not permit continuance of irradiation
without the resetting of operating conditions at the control panel.
(126) Tomogram - The depiction of the x-ray attenuation
properties of a section through the body.
(127) Tomographic plane - The geometric plane that is
identified as corresponding to the output tomogram.
(128) Tomographic section - The volume of an object
whose x-ray attenuation properties are imaged in a tomogram.
(129) Traceable to a national standard - This indicates
that a quantity or a measurement has been compared to a national
PROPOSED RULES December 5, 1997 22 TexReg 11961
standard directly or indirectly through one or more intermediate steps
and that all comparisons have been documented.
(130) Tube - An x-ray tube, unless otherwise specified.
(131) Tube housing assembly - The tube housing with
tube installed. It includes high-voltage and/or filament transformers
and other appropriate elements when such are contained within the
tube housing.
(132) Useful beam - The radiation emanating from the
tube housing port or the radiation head and passing through the
aperture of the beam-limiting device when the exposure controls are
in a mode to cause the system to produce radiation.
(133) Veterinarian - An individual licensed by the Texas
Board of Veterinary Medical Examiners, with license in good
standing.
(134) Virtual source - A point from which radiation
appears to originate.
(135) Wedge filter - An added filter effecting continuous
progressive attenuation on all or part of the useful beam.
(136) X-ray control - A device that controls input power
to the x-ray high-voltage generator and/or the x-ray tube. It
includes equipment such as timers, phototimers, automatic brightness
stabilizers, and similar devices which control the technique factors of
an x-ray exposure.
(137) X-ray equipment - An x-ray system, subsystem, or
component thereof. Types of x-ray equipment are as follows:
(A) mobile x-ray equipment - x-ray equipment
mounted on a permanent base with wheels and/or casters for moving
while completely assembled.
(B) portable x-ray equipment - x-ray equipment
designed to be hand-carried.
(C) stationary x-ray equipment - x-ray equipment that
is installed in a fixed location.
(138) X-ray field - That area of the intersection of the
useful beam and any one of the set of planes parallel to and includ-
ing the plane of the image receptor, whose perimeter is the locus of
points at which the exposure rate is one-fourth of the maximum in
the intersection.
(139) X-ray high-voltage generator - A device that
transforms electrical energy from the potential supplied by the x-ray
control to the tube operating potential. The device may also include
means for transforming alternating current to direct current, filament
transformers for the x-ray tubes, high-voltage switches, electrical
protective devices, and other appropriate elements.
(140) X-ray system - An assemblage of components for
the controlled production of x rays. It includes minimally an x-ray
high-voltage generator, an x-ray control, a tube housing assembly,
a beam-limiting device, and the necessary supporting structures.
Additional components that function with the system are considered
integral parts of the system.
(141) X-ray subsystem - Any combination of two or more
components of an x-ray system.
(142) X-ray tube - Any electron tube that is designed to
be used primarily for the production of x rays.
(e) General requirements for chiropractic, dental, medical,
podiatric and veterinary facilities.
(1) Technique chart. A technique chart relevant to the
particular x-ray unit shall be provided or electronically displayed in
the vicinity of the control panel and used by all operators.
(2) Operating and safety procedures. Each registrant shall
have and implement written operating and safety procedures. These
procedures shall be made available to each individual operating x-
ray equipment, including any restrictions of the operating technique
required for the safe operation of the particular x-ray system. These
procedures shall include, but are not limited to, the items in subsection
(dd)(4) of this section and may be included in a radiation protection
program required by §289.202(e) of this title.
(3) Occupational dose limitation and personnel monitor-
ing. Except as otherwise exempted, all individuals who are associated
with the operation of a radiation machine are subject to the radiation
dose limits of §289.202(f), (j), and (l)-(m) of this title regarding dose
limits to individuals, and the personnel monitoring requirements of
§289.202(q) of this title.
(4) Protective devices. Protective devicesshall beutilized
when required, as in subsection (i)(3) of this section, subsections
(j)(2), (k)(5)(B), (r)(7), and (y)(4)(D)(iii) of this section.
(A) Protective devices shall be made of no less than
0.25 millimeter (mm) lead equivalent material.
(B) Protective devices, including aprons, gloves, and
shields shall be checked annually for defects, such as holes, cracks,
and tears. These checks may be performed by the registrant by visual,
tactile, or x-ray imaging. If such defect is found, equipment shall be
replaced or removed from service until repaired. A record of this test
shall be made and maintained by the registrant in accordance with
subsection (dd)(3) of this section for inspection by the agency.
(5) Records.
(A) The registrant shall maintain the following records
for each radiation machine in accordance with subsection (dd)(3) of
this section for inspection by the agency:






(vii) equipment performance evaluation tests; and
(viii) modifications performed on the radiation
machine after April 1, 1989.
(B) Records required in subparagraph (A) of this
paragraph may be maintained in electronic format and shall include
the following:
(i) manufacturer name, model number, and serial
number from the control panel or console of the radiation machine;
(ii) dates of receipt, transfer, and disposal; and
(iii) name of the individual recording the informa-
tion.
(6) Operator credentialing. Individuals who operate
radiation machines shall meet the appropriate requirements of rules
issued in accordance with the Medical Radiologic Technologist Act,
Texas Civil Statutes, Article 4512m. Copies of the credentialing
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document shall be maintained at the locations(s) where the individual
is working.
(7) Surveys. Surveys required by this section may
constitute the practice of medical physics and, therefore, require a
license from the Texas Board of Licensure for Professional Medical
Physicists in accordance with the Medical Physics Practice Act, Texas
Civil Statutes, Article 4512n.
(f) Healing arts screening and medical research.
(1) Any person proposing to conduct a healing arts
screening program for humans shall not initiate such a program
without prior approval of the agency. When requesting such approval,
that person shall submit the information outlined in subsection (dd)(1)
of this section. If any information submitted to the agency becomes
invalid or outdated, the agency shall be notified within 15 days.
(2) Any person proposing to conduct medical research on
humans shall not initiate such a program without prior approval of
the agency. When requesting such approval, that person shall submit
the information outlined in subsection (dd)(2) of this section. If any
information submitted to the agency becomes invalid or outdated, the
agency shall be notified within 15 days.
(g) Educational facilities. Facilities conducting training us-
ing non-humans are held to all the requirements of this section except
for subsection (e)(6) of this section concerning operator credential-
ing, subsection (h) of this section concerning radiographic entrance
exposure limits, subsections (l)-(m) of this section concerning film
processing, and subsection (q) of this section concerning equipment
performance evaluation.
(h) Radiographic entrance exposure limits for chiropractic,
dental, medical, and podiatric facilities. This does not apply to
veterinary facilities. The in-air exposure determined for the technique
used for the specified average human adult patient thickness for
routine medical radiography shall not exceed the entrance exposure
limits in the following Table I:
Figure 4: 25 TAC §289.227(h)
(i) Additional operational requirements for medical, podi-
atric, and chiropractic facilities.
(1) Viewing system. Windows, mirrors, closed circuit
television, or an equivalent system shall be provided to permit the
operator to continuously observe the patient during irradiation. The
operator shall be able to maintain verbal, visual, and aural contact
with the patient.
(2) X-ray control. Each x-ray control shall be located in
such a way as to meet the following requirements.
(A) Stationary radiographic systems shall be required
to have the x-ray control permanently mounted so that the operator
is required to remain in that area during the entire exposure and not
be exposed to greater than 2 milliroentgen (mR) in any one hour.
(B) Mobile and portable x-ray systems shall meet
the requirements of a stationary radiographic system when used for
greater than seven consecutive days in the same location.
(C) For mobile and portable single event exposures
and configuration the x-ray control shall be positioned so that the
operator is at least six feet away from the tube housing and the patient
during an exposure and is not exposed to greater than 2 mR in any
one hour.
(3) Exposureof individualsother than the patient. Except
for patients who cannot be moved out of the room (e.g., critical care
areas, emergency rooms, or trauma units), only the staff and ancillary
personnel required for the medical procedure or training shall be in
the room during the radiation exposure.
(A) All individuals, other than the patient being
examined, shall be positioned so that exposure shall be as low
as reasonably achievable (ALARA) and/or protected by an apron,
gloves, or other shielding having 0.25 millimeter (mm) lead equivalent
material.
(B) Notwithstanding the provisions of subparagraph
(A) of this paragraph, other patients who are in line with the primary
beam and who cannot be removed from the room, shall be protected
by whole body protective barriers of 0.25 mm lead equivalent material
or so positioned that thenearest portion of their body isat least six feet
from both the tube head and the nearest edge of the image receptor.
(4) Gonadal shielding. Gonadal shielding shall be used
on patients when the gonads are in or within 5 cm of the useful
beam. This requirement does not apply if the shielding will interfere
with the diagnostic procedure. Gonadal shielding shall be of at least
0.5 mm lead equivalent material.
(5) Holding of patient or film. When a patient or film
must be provided with auxiliary support during a radiation exposure
the following shall apply.
(A) Mechanical holding devices shall be used when
the technique permits. The written operating and safety procedures
required by subsection (e)(2) of this section shall list circumstances
in which mechanical holding devices cannot be routinely utilized.
(B) The requirements for selecting an individual who
holds or supports the patient, and the procedure that the holder shall
follow, shall be included in the written safety procedures as required
by subsection (e)(2) of this section.
(C) The human holder shall be protected, as required
by subparagraph (A) of this paragraph.
(D) In no case shall an individual hold the x-ray tube
housing during any radiographic exposure.
(E) In those cases where the patient must hold the
film, any portion of the body other than the area of clinical interest
struck by the useful beam shall be protected by not less than 0.25
mm lead equivalent material.
(j) Additional operational controls for dental radiographic
systems.
(1) Film holding devices shall be used except in individ-
ual cases in which the practitioner has determined that such holding
devices are contraindicated. Written operating and safety procedures
required by subsection (e)(2) of this section shall state the criteria
under which the exception may apply.
(2) The operator shall stand at least six feet from the
useful beam or behind a protective barrier. The operator shall
maintain verbal, aural, and visual contact with the patient.
(3) The tube housing support shall be constructed and
adjusted so that the tube housing shall not drift from its set position
during an exposure. Neither the tube housing nor support housing
shall be hand-held during an exposure.
(k) Additional operational controls for veterinary x-ray
systems.
(1) All exams and retakes shall be ordered by the
veterinarian.
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(2) In no case shall an individual hold the x-ray tube
during any radiographic exposure.
(3) Unless required to restrain an animal, the operator
shall stand at least six feet away from the useful beam and the animal
during radiographic exposures.
(4) No individual, other than the operator, shall be in
the x-ray room or area while exposures are being made unless such
individual’s assistance is required.
(5) When an animal must be held in position during
radiography, mechanical supporting or restraining devices shall be
used when technique permits.
(A) A pregnant member of the public shall not hold
or restrain an animal.
(B) If the animal must be held by an individual, that
individual shall be protected with appropriate shielding devices, such
as protective gloves and apron, in accordance with subsection (e)(4)
of this section and the person shall be so positioned that no part of
his/her body except hands and arms will be struck by the useful beam.
(l) Automatic film processing for chiropractic, dental, med-
ical, podiatric, and veterinary facilities and mobile services.
(1) The following are automatic film processing require-
ments.
(A) Films shall be developed in accordance with the
time-temperature relationships recommended by the film manufac-
turer. The specified developer temperature shall be posted in the
darkroom or on the automatic processor.
(B) Chemicals shall be replaced according to the
chemical manufacturer’s or supplier’s recommendations or at an
interval not to exceed three months.
(C) Darkroom light leak tests shall be performed and
corrected at intervals not to exceed six months.
(D) Lighting in the film processing/loading area shall
be maintained with the filter, bulb wattage, and distances recom-
mended by the film manufacturer for that film emulsion or with prod-
ucts that provide an equivalent level of protection against fogging.
(2) Corrections or repairs of the light leaks or related
deficiencies in paragraphs (1)(C) and (D) of this subsection shall
be initiated within 72 hours of discovery and completed no longer
than 15 days from detection of the deficiency unless a longer time
is authorized by the agency. Records of the correction or repairs
shall include the date and initials of the individual performing these
functions and shall be maintained in accordance with subsection
(dd)(3) of this section for inspection by the agency.
(3) Documentation of the items in paragraphs (1)(B) and
(C) of this subsection and paragraph (2) of this subsection shall be
maintained at the site where performed and shall include the date
and initials of the individual completing these items. These records
shall be kept in accordance with subsection (dd)(3) of this section for
inspection by the agency.
(4) Users of daylight processing systems, laser proces-
sors, self-processing film units, or other alternative processing systems
shall follow manufacturer’s recommendations for image processing.
(m) Manual film processing for chiropractic, dental, medical,
podiatric, and veterinary facilities and mobile services.
(1) The following are manual film processing require-
ments.
(A) Films shall be developed in accordance with the
time-temperature relationships recommended by the film manufac-
turer.
(B) Chemicals shall be replaced according to the
chemical manufacturer’s or supplier’s recommendations or at an
interval not to exceed three months.
(C) Darkroom light leak tests shall be performed and
corrected at intervals not to exceed six months.
(D) Lighting in the film processing/loading area
shall be maintained with the filter, bulb wattage, and distances
recommended by the film manufacturer for that film emulsion or
with products that provide an equivalent level of protection against
fogging.
(2) Corrections or repairs of the light leaks or related
deficiencies in paragraphs (1)(C) and (D) of this subsection shall
be initiated within 72 hours of discovery and completed no longer
than 15 days from detection of the deficiency unless a longer time
is authorized by the agency. Records of the correction or repairs
shall include the date and initials of the individual performing these
functions and shall be maintained in accordance with subsection
(dd)(3) of this section for inspection by the agency.
(3) Documentation of the items in paragraphs (1)(B) and
(C) of this subsection and paragraph (2) of this subsection shall be
maintained at the site where performed and shall include the date
and initials of the individual completing these items. These records
shall be kept in accordance with subsection (dd)(3) of this section for
inspection by the agency.
(n) Record requirements for mobile services and authorized
use locations for chiropractic, dental, medical, podiatric, and veteri-
nary facilities.
(1) Copies of the following records shall be kept with
units authorized for mobile service:
(A) operating and safety procedures in accordance
with subsection (e)(2) of this section;
(B) credentials of operators of radiation machines
operating at that location in accordance with subsection (e)(6) of this
section;
(C) current §289.112 of this title, §289.114 of this
title, §289.201 of this title, §289.202 of this title, §289.226 of this
title, and §289.227 of this title;
(D) certificate of registration;
(E) current film processing records for at least 90 days
for on-board processors in accordance with subsections (l)(1)(B) and
(C), (l)(2), (m)(1)(B) and (C), and (m)(2) of this section, as applicable;
(F) documentation of completion of equipment per-
formance evaluation and corrective actions in accordance with sub-
section (q) of this section; and
(G) certification of inspection or notice of violation
from last inspection and documentation of corrections of any viola-
tions.
(2) Copies of the following records for mobile services
shall be maintained at the authorized records location:
(A) current TRCR divisions, "General" and "Regis-
tration";
(B) certificate of registration;
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(C) documentation of radiation protection program
and annual audit in accordance with §289.202(e) of this title;
(D) surveys of radiation levels in unrestricted areas in
accordance with §289.202(n) of this title;
(E) personnel monitoring records of occupationally
exposed individuals in accordance with §289.202(f), (j), or (m) of
this title, as applicable;
(F) documentation of annual check of protective
devices in accordance with subsection (e)(4)(B) of this section;
(G) records of receipt, transfer, and disposal and sur-
veys, calibrations, maintenance, equipment performance evaluations,
and modifications of radiation machines in accordance with subsec-
tion (e)(5) of this section;
(H) film processing records for that location and all
on-board processors in accordance with subsections (l)(1)(B) and (C),
(l)(2), (m)(1)(B) and (C), and (m)(2) of this section, as applicable
(excluding the records that are maintained on-board with the mobile
service);
(I) United States Food and Drug Administration
(FDA) variances in accordance with subsection (p) of this section;
(J) current annual survey of fluoroscopic x-ray
machines being operated on-board in accordance with subsection
(r)(3)(D) of this section; and
(K) CT dose measurements and CT quality control
films or images in accordance with subsection (v)(3)(A) and (v)(4)(B)
of this section.
(3) Copies of the following records shall be maintained
at authorized use locations:
(A) current TRCR divisions, "General" and "Regis-
tration";
(B) certificate of registration;
(C) documentation of radiation protection program
and annual audit in accordance with §289.202(e) of this title;
(D) surveys of radiation levels in unrestricted areas in
accordance with §289.202(n) of this title;
(E) personnel monitoring records of occupationally
exposed individuals in accordance with §289.202(f), (j), or (m) of
this title, as applicable;
(F) operating and safety procedures in accordance
with subsection (e)(2) of this section;
(G) documentation of annual check of protective
devices at that location in accordance with subsection (e)(4)(B) of
this section;
(H) records of receipt, transfer, and disposal and sur-
veys, calibrations, maintenance, equipment performance evaluation,
and modification of radiation machines at that location in accordance
with subsection (e)(5) of this section;
(I) credentials of operators of radiation machines
operating at that location in accordance with subsection (e)(6) of this
section;
(J) film processing records for that location in accor-
dance with subsections (l)(1)(B) and (C), (l)(2), (m)(1)(B) and (C),
and (m)(2) of this title, as applicable;
(K) FDA variances of machines at that location in
accordance with subsection (p) of this section;
(L) current annual survey of fluoroscopic x-ray ma-
chines being operated at that location in accordance with subsection
(r)(3)(D) of this section;
(M) CT dose measurements and CT quality control
films or images at that location in accordance with subsection
(v)(3)(A) and (v)(4)(B) of this section;
(N) therapy (under 500 kV) surveys and calibra-
tions of equipment at that location in accordance with subsection
(y)(4)(A)(i) and (ii) of this section and subsection (y)(B)(v) of this
section;
(O) therapy (above 500 kV) surveys and calibra-
tions of equipment at that location in accordance with subsection
(z)(3)(C)(vi) and (z)(3)(D)(viii) of this section;
(P) records, notices, and reports of therapy misadmin-
istrations in accordance with subsection (cc)(2) of this section; and
(Q) certification of inspection or notice of violation
from last inspection and documentation of corrections of any viola-
tions.
(o) General requirements for all diagnostic x-ray systems for
chiropractic, dental, medical, podiatric, and veterinary facilities.
(1) Warning label. The warning label will meet the
requirements of §289.202(cc)(3) of this title.
(2) Mechanical support of tube head. The tube housing
assembly shall be adjusted to remain stable during an exposure unless
tube housing movement is a designed function of the x-ray system.
The tube housing assembly supports shall not be hand-held.
(3) Battery charge indicator. On battery-powered x-ray
generators, visual means shall be provided on the control panel to
indicate whether the battery is in a state of charge adequate for proper
operation.
(4) Radiation from components other than the diagnostic
source assembly. The radiation emitted by a component other than
the diagnostic source assembly shall not exceed 2 mR in one hour
at 5 cm from any accessible surface of the component when it is
operated in an assembled x-ray system under any conditions for which
it was designed. Measurement is averaged over an area of 100 square
centimeter (cm2) with no linear dimension greater than 20 cm.
(5) Beam quality. The following requirements apply to
beam quality.
(A) Half-value layer.
(i) The half-value layer of the useful beam for a
given x-ray tube potential shall not be less than the values shown in
the following Table II. If it is necessary to determine such half-value
layer at an x-ray tube potential which is not listed in Table II, linear
interpolation may be made.
Figure 5: 25 TAC §289.227(o)(5)(A)(i)
(ii) For capacitor energy storage equipment, com-
pliance with the requirements of paragraph (5) of this subsection shall
be determined with the maximum quantity of charge per exposure.
(B) Filtration controls. For x-ray systems that have
variable kVp and variable filtration for the useful beam, a device shall
link the kVp selector with the filters and shall prevent an exposure
unless the minimum amount of filtration required by subparagraph
(A) of this paragraph is in the useful beam for the given kVp which
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has been selected. Any other system having removable filters shall
be required to have the minimum amount of filtration as required
by subparagraph (A)(i) of this paragraph permanently located in the
useful beam during each exposure.
(6) Multiple tubes. Where two or more radiographic
tubes are controlled by one exposure switch, the tube or tubes that
have been selected shall be clearly indicated prior to initiation of the
exposure. This indication shall be both on the x-ray control panel
and at or near the tube housing assembly that has been selected.
(7) Technique and exposure indicators.
(A) The technique factors to be used during an
exposure shall be indicated before the exposure begins except when
automatic exposure controls are used, in which case the technique
factors that are set prior to the exposure shall be indicated.
(B) On equipment having fixed technique factors, the
requirement of subparagraph (A) of this paragraph may be met by
permanent markings.
(C) The x-ray control shall provide visual indication
of the production of x rays.
(D) The indicated technique factors shall be accurate
to within manufacturer’s specifications. If these specifications are
not available from the manufacturer, the factors shall be accurate to
within ± 10% of the indicated setting.
(p) Certified equipment for chiropractic, medical, dental, and
podiatric facilities. This subsection does not apply to veterinary
facilities. In addition to the requirements of this chapter, the registrant
shall not make, nor causeto bemade, any modification of components
or installations of components certified in accordance with the
United States Food and Drug Administration (FDA) 21 CFR 1020,
"Performance Standards for Ionizing Radiation Emitting Products,"
as amended in any manner that could cause the installations or the
components to fail to meet the requirements of the applicable parts of
the standards specified in 21 CFR 1020, except where a variance has
been granted by the Director, Center for Devices and Radiological
Health, FDA. A copy of the variance shall be maintained by the
registrant in accordance with subsection (dd)(3) of this section for
inspection by the agency.
(q) Equipment performance evaluation for chiropractic,
medical, dental, and podiatry facilities. This subsection does not
apply to veterinary facilities.
(1) For all x-ray systems listed in paragraphs (3)-(6) of
this subsection, the registrant shall perform, or cause to be performed,
tests necessary to assure proper function of equipment with the
indicated standard for each item specified. Such tests shall be
performed at the frequency listed in subsection (dd)(5) of this section.
(2) Any items not meeting the specifications of the tests
shall be corrected or repaired.
(A) Correction or repair shall begin within 30 days
following the check and shall be performed according to a plan
designated by the registrant. Correction or repair shall be completed
no longer than 90 days from discovery unless authorized by the
agency.
(B) Records of thetest results, including any numerical
readings, and any corrections or repairs shall be maintained by the
registrant in accordance with subsection (dd)(3) of this section for
inspection by the agency.
(3) Radiographic x-ray equipment performance evalua-
tion.
(A) Timer. The accuracy of the timer shall meet the
manufacturer’s specifications. If the manufacturer’s specifications are
not obtainable, the timer accuracy shall be ± 10% of the indicated
time with testing performed at 0.5 second.
(B) Exposure reproducibility. Exposure reproducibil-
ity shall meet the requirements of subsection (s)(4) of this section.
(C) Linearity. mR/mAs stations shall meet the
requirements of subsection (s)(5) of this section..
(D) kVp. If the registrant possesses documentation of
the appropriate manufacturer’s kVp specifications, the unit shall meet
those specifications. If the registrant does not possess documentation
of the appropriate manufacturer’s kVp specifications, the indicated
kVp shall be accurate to within ± 10% of the indicated setting at no
less than three points over the usual operating range of the machine.
(E) Tube stability. The x-ray tube shall remain
physically stable during exposures. In cases where tubes are designed
to move during exposure, the registrant shall assure proper and free
movement of the unit.
(F) Collimation. The following items shall meet the
requirements of subsection (s)(1) of this section:
(i) numerical indicators of x-ray field size;
(ii) light field versus x-ray field congruence;
(iii) automatic and semi-automatic collimators un-
less disabled; and
(iv) center of x-ray field alignment with center of
image receptor.
(4) Fluoroscopic x-ray systems and spot film devices
equipment performance evaluation. Fluoroscopic equipment shall
meet the requirements of subsection (r) of this section.
(5) Dental x-ray systems equipment performance evalu-
ation.
(A) Timer. The accuracy of the timer shall meet the
manufacturer’s specifications. If the manufacturer’s specifications are
not obtainable, the timer accuracy shall be ñ 10% of the indicated
time with testing performed at 0.5 second.
(B) Exposure reproducibility. Exposure reproducibil-
ity shall meet the requirements of subsection (t)(1)(D) of this section.
(C) kVp. If the registrant possesses documentation of
the appropriate manufacturer’s kVp specifications, the unit shall meet
those specifications. If the registrant does not possess documentation
of the appropriate manufacturer’s kVp specifications, the indicated
kVp shall be accurate to within ± 10% of the indicated setting at no
less than three points over the usual operable range of the machine.
For units with fewer than three fixed kVp settings, the unit shall be
checked at those settings.
(D) Tube stability. The x-ray tube shall remain
physically stable during exposures. In cases where tubes are designed
to move during exposure, the registrant shall assure proper and free
movement of the unit.
(E) Collimation. Field limitation shall meet the
requirements of subsection (t)(3) of this section.
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(6) CT x-ray systems equipment performance evaluation.
CT x-ray systems shall meet the requirements of subsection (v) of
this section.
(r) Fluoroscopic x-ray systems and spot-film devices for all
facilities.
(1) Limitation of the useful beam shall be as follows.
(A) Primary barrier.
(i) The fluoroscopic imaging assembly shall be
provided with a primary protective barrier that intercepts the entire
cross section of the useful beam at any SID.
(ii) The x-ray tube used for fluoroscopy shall not
produce x-rays unless the barrier is in position to intercept the useful
beam and the imaging device is in place and operable.
(iii) The exposure rate due to transmission through
the barrier with the attenuation block in the useful beam, combined
with radiation through the image intensifier if provided, shall not
exceed 3.34 x 10 -3% of the entrance exposure rate at a distance of 10
cm from any accessible surface of the fluoroscopic imaging assembly
beyond the plane of the image receptor.
(B) Measuring compliance of barrier transmission.
(i) The exposure rate due to transmission through
the primary protective barrier combined with radiation through the
image intensifier shall be determined by measurements averaged over
an area of 100 cm 2 with no linear dimension greater than 20 cm.
(ii) If the source is below the tabletop, the mea-
surement shall be made with the input surface of the fluoroscopic
imaging assembly positioned 30 cm above the tabletop.
(iii) If the source is above the tabletop and the SID
is variable, the measurement shall be made with the end of the beam-
limiting device or spacer as close to the tabletop as it can be placed,
provided that it shall not be closer than 30 cm.
(iv) Movable grids and compression devices shall
be removed from the useful beam during the measurement.
(v) The attenuation block shall be positioned in the
useful beam 10 cm from the point of measurement of entrance
exposure rate and between this point and the input surface of the
fluoroscopic imaging assembly.
(vi) The collimator shall be fully open when the
measurement is made.
(C) X-ray field.
(i) Means shall be provided for stepless (continu-
ous) adjustment of the field size.
(ii) The minimum field size at the greatest SID
shall be equal to or less than 5 cm by 5 cm.
(iii) Neither the length nor the width of the x-ray
field in the plane of the image receptor shall exceed that of the visible
area of the image receptor by more than 3.0% of the SID. The sum
of the excess length and the excess width shall be no greater than
4.0% of the SID.
(iv) For rectangular x-ray fields used with circular
image receptors, the error in alignment shall be determined along the
length and width dimensions of the x-ray field that pass through the
center of the visible area of the image receptor.
(v) For fluoroscopic equipment with only a manual
mode of collimation, the x-ray field produced shall be limited to
the area of the spot-film cassette at 16 inches above tabletop.
Additionally, during fluoroscopy, the beam shall be restricted to the
area of the input phosphor.
(vi) Spot-film devices shall meet the following
additional requirements.
(I) Means shall be provided between the source
and the patient for adjustment of the x-ray field size in the plane of
the film to the size of that portion of the film that has been selected
on the spot-film selector.
(-a-) Such adjustment shall be automatically
accomplished except when the x-ray field size in the plane of the film
is smaller than that of the selected portion of the film.
(-b-) The total misalignment of the edges
of the x-ray field with the respective edges of the selected portion of
the image receptor along the length or width dimensions of the x-ray
field in the plane of the image receptor shall not exceed 3.0% of the
SID when adjusted for full coverage of the selected portion of the
image receptor.
(-c-) The sum, without regard to sign of the
misalignment along any two orthogonal dimensions, shall not exceed
4.0% of the SID.
(II) The center of the x-ray field in the plane
of the film shall be aligned with the center of the selected portion of
the film to within 2.0% of the SID.
(vii) Compliance with subparagraph (B) of this
paragraph shall be determined with the beam axis perpendicular to
the plane of the image receptor.
(2) Activation of the fluoroscopic tube. X-ray production
in the fluoroscopic mode shall be controlled by a device that requires
continuous pressure by the fluoroscopist for the entire time of the
exposure (continuous pressure type switch). When recording serial
fluoroscopic images, the fluoroscopist shall be able to terminate the
x-ray exposures at any time, but means may be provided to permit
completion of any single exposure of the series in process.
(3) Entrance exposure rate allowable limits.
(A) The following requirements apply to fluoroscopic
equipment manufactured prior to May 19, 1995.
(i) Equipment with automatic exposure rate control
(AERC). Fluoroscopic equipment that is provided with AERC shall
not be operable at any combination of tube potential and current that
will result in an exposure rate in excess of 2.58 x 10-3 coulomb per
kilogram per minute(C/kg/min) (10 roentgens per minute(10 R/min))
at the point where the center of the useful beam enters the patient,
except:
(I) during recording of fluoroscopic images, or
(II) when an optional high-level control is
provided. When so provided, the equipment shall not be operable
at any combination of tube potential and current that will result in
an exposure rate in excess of 1.29 x 10-3 C/kg/min (5 R/min) at the
point where the center of the useful beam enters the patient, unless
the high-level control is activated. Special means of activation of
high-level controls shall be required. The high-level control shall
be operable only when continuous manual activation is provided by
the operator. A continuous signal audible to the fluoroscopist shall
indicate that the high-level control is being employed.
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(ii) Equipment without AERC (manual mode).
Fluoroscopic equipment that is not provided with AERC shall not
be operable at any combination of tube potential and current that will
result in an exposure rate in excess of 1.29 x 10-3 C/kg/min (5 R/min)
at the point where the center of the useful beam enters the patient,
except:
(I) during recording of fluoroscopic images, or
(II) when an optional high-level control is
activated. Special means of activation of high-level controls shall
be required. The high-level control shall be operable only when
continuous manual activation is provided by the operator. A
continuous signal audible to the fluoroscopist shall indicate that the
high-level control is being employed.
(iii) Equipment with both an AERC mode and a
manual mode. Fluoroscopic equipment that is provided with both
an AERC mode and a manual mode shall not be operable at any
combination of tube potential and current that will result in an
exposure rate in excess of 2.58 x 10 -3 C/kg/min (10 R/min) in either
mode at the point where the center of the useful beam enters the
patient except:
(I) during recording of fluoroscopic images, or
(II) when the mode or modes have an optional
high-level control, in which case that mode or modes shall not be
operable at any combination of tube potential and current that will
result in an exposure rate in excess of 1.29 x 10-3 C/kg/min (5 R/min)
at the point where the center of the useful beam enters the patient,
unless the high level control is activated. Special means of activation
of high-level control shall be required. The high level control shall
be operable only when continuous manual activation is provided by
the operator. A continuous signal audible to the fluoroscopist shall
indicate that the high-level is being employed.
(iv) Measuring compliance. Compliance with
subparagraph (A) of this paragraph shall be determined as follows.
(I) If the source is below the x-ray table, the
exposure rate shall be measured at 1 cm above the tabletop or cradle.
(II) If the source is above the x-ray table, the
exposure rate shall be measured at 30 cm above the tabletop with the
end of the beam-limiting device or spacer positioned as closely as
possible to the point of measurement.
(III) In a C-arm type of fluoroscope, the ex-
posure rate shall be measured at 30 cm from the input surface of
the fluoroscopic imaging assembly, with the source positioned at any
available SID, provided that the end of the beam-limiting device or
spacer is no closer than 30 cm from the input surface of the imaging
assembly.
(IV) In a lateral type of fluoroscope (not C-arm),
the exposure rate shall be measured at a point 15 cm from the
centerline of the x-ray table and in the direction of the x-ray source
with the end of the beam-limiting device or spacer positioned as
closely as possible to the point of measurement. If the tabletop is
movable, it shall be positioned as closely as possible to the lateral
x-ray source, with the end of the beam-limiting device or spacer no
closer than 15 cm to the centerline of the x-ray table.
(B) Entrance exposure rate limits. The following
requirements apply to fluoroscopic equipment manufactured on and
after May 19, 1995.
(i) Fluoroscopic equipment operable at any com-
bination of tube potential and current that will result in an exposure
rate greater than 1.29 x 10-3 C/kg/min (5 R/min) at the point where
the center of the useful beam enters the patient shall be equipped
with AERC. Provision for manual selection of technique factors may
be provided.
(ii) Fluoroscopic equipment shall not be operable
at any combination of tube potential and current that will result in
an exposure rate in excess of 2.58 x 10-3 C/kg/min (10 R/min) at the
point where the center of the useful beam enters the patient except:
(I) During the recording of images from an x-
ray image-intensifier tube using photographic film or a video camera
when the x-ray source is operated in a pulsed mode.
(II) When the high-level control is activated,
the equipment shall not be operable at any combination of tube
potential and current that will result in an exposure rate in excess
of 5.16 x 10 -3 C/kg/min (20 R/min) at the point where the center
of the useful beam enters the patient. Special means of activation
of high-level controls shall be required. The high-level control shall
only be operable when continuous manual activation is provided by
the operator. A continuous signal audible to the fluoroscopist shall
indicate that the high-level control is being employed.
(iii) Measuring compliance. Compliance with
subparagraph (B) of this paragraph shall be determined as follows.
(I) If the source is below the x-ray table, the
exposure rate shall be measured at 1 cm above the tabletop or cradle.
(II) If the source is above the x-ray table, the
exposure rate shall be measured at 30 cm above the tabletop with the
end of the beam-limiting device or spacer positioned as closely as
possible to the point of measurement.
(III) In a C-arm type of fluoroscope, the ex-
posure rate shall be measured at 30 cm from the input surface of
the fluoroscopic imaging assembly, with the source positioned at any
available SID, provided that the end of the beam-limiting device or
spacer is no closer than 30 cm from the input surface of the fluoro-
scopic imaging assembly.
(IV) In a lateral type of fluoroscope, the expo-
sure rate shall be measured at a point 15 cm from the centerline of
the x-ray table and in the direction of the x-ray source with the end of
the beam-limiting device or spacer positioned as closely as possible
to the point of measurement. If the table top is movable, it shall be
positioned as closely as possible to the lateral x-ray source, with the
end of the beam-limiting device or spacer no closer than 15 cm to
the centerline of the x-ray table.
(C) Hand-held fluoroscopes. For hand-held fluoro-
scopes, the exposure rate shall be measured at the point closest to the
source.
(D) Periodic measurement of entrance exposure rate.
Periodic measurement of entrance exposure rate shall be performed
as follows.
(i) Such measurementsshall be madeat installation
before use, annually, and within 30 days after any maintenance of the
system that might affect the exposure rate.
(ii) Resultsof these measurementsshall be retained
as required in subsection (e)(5)(B) and (C) of this section. The
measurement results shall be stated in R/min and include the
technique factors used in determining such results. The name of the
person performing the measurements and the date the measurements
were performed shall be included in the results.
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(iii) Conditions of periodic measurement of en-
trance exposure rate are as follows.
(I) The measurement shall be made in accor-
dance with subparagraph (A)(iv) or (B)(iii) of this paragraph as ap-
plicable.
(II) X-ray systems that do not incorporate an
AEC shall util ize a kVp typical of the clinical use of the x-ray system.
(III) X-ray systems that do incorporate an AEC
shall have sufficient material placed in the useful beam to produce a
milliamperage and kVp typical of the use of the x-ray system.
(IV) X-ray systems that do not incorporate an
AEC shall utilize a milliamperage typical of the clinical use of the
x-ray system. Materials should be placed in the useful beam between
the detection and imaging systems when conducting these periodic
measurements to protect the imaging system.
(4) Indication of potential and current. During fluo-
roscopy and cinefluorography, the kV and the mA shall be continu-
ously indicated at the control panel and/or the fluoroscopist’sposition.
(5) SSD. The SSD shall not be less than:
(A) 38 cm on stationary fluoroscopes installed after
March 1, 1989;
(B) 35.5 cm on stationary fluoroscopes which were in
operation prior to March 1, 1989;
(C) 30 cm on all mobile and portable fluoroscopes;
(D) 20 cm for image-intensified fluoroscopes used
for examinations as specified in the registrant’s operating and safety
procedures. The written operating and safety proceduresshall provide
precautionary measures to be adhered to during the use of this device.
The procedures must provide information on the means to restore the
unit to a 30 cm SSD when the unit is returned to general service; and
(E) the FDA approved variance for a specific manu-
facturer of a hand-held fluoroscope.
(6) Fluoroscopic timer.
(A) Means shall be provided to preset the cumulative
on-time of the fluoroscopic x-ray tube. The maximum cumulative
time of the timing device shall not exceed five minutes without
resetting.
(B) A signal audible to the fluoroscopist shall indicate
the completion of any preset cumulative on-time. Such signal shall
continue to sound while x-rays are produced until the timing device
is reset. In lieu of such signal, the timer shall terminate the beam
after the preset cumulative on-time is completed.
(7) Control of scattered radiation.
(A) Fluoroscopic configuration, including fluoro-
scopic table designs, shall not permit any portion of any individual’s
body, except the head, neck, and extremities, to be exposed to
scattered radiation emanating from above or below the tabletop
unless the radiation has passed through not less than a total of 0.25
mm lead equivalent material. The material may be, but is not limited
to, drapes, self-supporting curtains, or viewing shields, in addition to
any lead equivalency provided by a protective apron.
(B) Where sterile fields or special procedures prohibit
the use of normal protective barriers or drapes, all of the following
conditions shall be met.
(i) All persons, except the patient, in the room
where fluoroscopy is performed, shall wear protective aprons that
provide a shielding equivalent of 0.5 mm of lead.
(ii) The fluoroscopic field size shall be reduced to
the absolute minimum required for the procedure being performed
(area of clinical interest).
(iii) Operating and safety procedures shall reflect
the above conditions, and fluoroscopy personnel shall exhibit aware-
ness of situations requiring the use and/or nonuse of the protective
drapes.
(C) For image-intensified fluoroscopic equipment
with only a manual mode of collimation, the x-ray field produced
shall be limited to the area of the spot-film cassette at 16 inches
above tabletop. Additionally, during fluoroscopy, the beam shall be
restricted to the area of the input phosphor.
(s) Additional technical standards for chiropractic, medical,
and podiatric facilities. This subsection does not apply to fluoro-
scopic, dental, veterinary, or computed tomography systems.
(1) Beam limitation shall be as follows.
(A) Stationary general purpose and mobile x-ray
systems.
(i) Beam limiting devices shall restrict the useful
beam to the area of clinical interest. The x-ray field may not exceed
any one of the following:
(I) 2.0% of the SID for the length or width of
the image receptor for manual rectangular collimation;
(II) 2.0% of the SID for the diagonal of the
image receptor for circular or polygon collimation; or
(III) 3.0% of the SID for the length or width or
if the sum of the length and width difference, without regard to sign,
exceed 4.0% of the SID for automatic or semi-automatic collimation.
(ii) A method shall be provided for visually
defining the perimeter of the x-ray field. The total misalignment
of the edges of the visually defined field with the respective edges of
the x-ray field along either the length or width of the visually defined
field shall not exceed 2.0% of the distance from the source to the
center of the visually defined field when the surface upon which it
appears is perpendicular to the axis of the x-ray beam.
(B) Additional requirements for stationary general
purpose x-ray systems are as follows.
(i) A method shall be provided to indicate when
the axis of the x-ray beam is perpendicular to the plane of the image
receptor, to align thecenter of thex-ray field with respect to the center
of the image receptor to within 2.0% of the SID and to indicate the
SID to within 2.0%.
(ii) The beam-limiting device shall indicate numer-
ically the field size in the plane of the image receptor, to which it is
adjusted.
(iii) Indication of field size dimensions and SID’s
shall be specified in inches and/or centimeters, and shall be such that
aperture adjustments result in x-ray field dimensions in the plane of
the image receptor that correspond to those indicated by the beam-
limiting device by no more than 2.0% of the SID when the beam axis
is indicated to be perpendicular to the plane of the image receptor.
(iv) An SID indicator shall be present and shall be
accurate to within 2.0% of the actual SID.
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(C) X-ray systems designed for one image receptor
size. Radiographic equipment designed for only one image receptor
size at a fixed SID shall be provided with means to limit the field at
the plane of the image receptor to dimensions no greater than those
of the image receptor, and to align the center of the x-ray field with
the center of the image receptor to within 2.0% of the SID, or shall
be provided with means to both size and align the x-ray field such
that the x-ray field at the plane of the image receptor does not extend
beyond any edge of the image receptor.
(D) Special purpose x-ray systems.
(i) Means shall be provided to limit the x-ray field
in the plane of the image receptor so that such field does not exceed
each dimension of the image receptor by more than 2.0% of the SID
when the axis of the x-ray beam is perpendicular to the plane of the
image receptor.
(ii) Means shall be provided to align the center of
the x-ray field with the center of the image receptor to within 2.0%
of the SID, or means shall be provided to both size and align the
x-ray field such that the x-ray field at the plane of the image receptor
does not extend beyond any edge of the image receptor.
(iii) Clause (i) and (ii) of this subparagraph may
be met with a system that meets the requirements for a general
purpose x-ray system as specified in subparagraphs (A) or (B)(i) of
this paragraph or, when alignment means are also provided, may be
met with either:
(I) an assortment of removable, fixed-aperture,
beam-limiting devices sufficient to meet the requirement for each
combination of image receptor size and SID for which the unit is
designed with each such device having clear and permanent markings
to indicate the image receptor size and SID for which it is designed;
or
(II) a beam-limiting device having multiple
fixed apertures sufficient to meet the requirement for each combi-
nation of image receptor size and SID for which the unit is designed.
Permanent, clearly legible markings shall indicate the image receptor
size and SID for which each aperture is designed and shall indicate
which aperture is in position for use.
(2) Radiation exposure control devices shall include the
following:
(A) X-ray control. An x-ray control shall be incorpo-
rated into each x-ray system such that an exposure can be terminated
by the operator at any time except for an exposure of 0.5 second or
less or during serial radiography when means shall be provided to
permit completion of any single exposure of the series in process.
The exposure switch shall be of the continuous pressure type.
(B) Timers. Means shall be provided to terminate the
exposure at a preset time interval, a preset product of current and
time, a preset number of pulses, or a preset radiation exposure to
the image receptor. In addition it shall not be possible to make an
exposure when the timer is set to a "zero" or "off" position if either
position is provided.
(C) AEC. When an AEC is provided, the following
shall occur:
(i) indication shall be made on the control panel
when this mode of operation is selected;
(ii) if the x-ray tube potential is equal to or
greater than 50 kVp, the minimum exposure time for field emission
equipment rated for pulsed operation shall be equal to or less than a
time interval equivalent to two pulses;
(iii) the minimum exposure time for all equipment
other than that specified in clause (ii) of this subparagraph shall be
equal to or less than 0.0167 second or a time interval required to
deliver 5 mAs, whichever is greater;
(iv) either the product of peak x-ray tube potential,
current, and exposure time shall be limited to not more than 60 kWs
per exposure, or the product of x-ray tube current and exposure time
shall be limited to not more than 600 mAs per exposure except that,
when the x-ray tube potential is less than 50 kVp, the product of x-
ray tube current and exposure time shall be limited to not more than
2000 mAs per exposure; and
(v) a visible and/or audible signal shall indicate
when an exposure has been terminated at the limits required by clause
(iv) of this subparagraph, and manual resetting shall be required
before further automatically timed exposures can be made.
(D) Reproducibility.
Figure 6: 25 TAC §289.227(s)(2)(D)
(3) SSD. All mobile or portable radiographic systems
shall be provided with means to limit the SSD to equal to or greater
than 30 cm.
(4) Exposure reproducibility. When all technique factors
are held constant, including control panel selections associated with
AEC systems, the coefficient of variation of exposure for both manual
and AEC systems shall not exceed 0.05. This requirement applies to
clinically used techniques.
(5) Linearity. The average ratios of exposure mR to the
indicated mAs product obtained at any two consecutive mA or mAs
settings shall not differ by more than 0.10 times their sum:
Figure 7: 25 TAC §289.227(s)(5)
(6) Radiation from capacitor energy storage equipment
in standby status. Radiation emitted from the x-ray tube when the
exposure switch or timer is not activated shall not exceed a rate of 2
milliroentgens per hour (mR/hr) at 5 cm from any accessible surface
of the diagnostic source assembly, with the beam-limiting device fully
open.
(t) Additional technical standards for dental facilities.
(1) General requirements are as follows.
(A) Timers. Means shall be provided to terminate the
exposure at a preset time interval, a preset product of current and
time, a preset number of pulses, or a preset radiation exposure to
the image receptor. In addition, it shall not be possible to make an
exposure when the timer is set to a "zero" or "off" position if either
position is provided.
(B) Reproducibility.
Figure 8: 25 TAC §289.227(t)(1)(B)
(C) X-ray control. An x-ray control shall be incorpo-
rated into each x-ray system such that an exposure can be terminated
by the operator at any time, except for exposures of 0.5 second or
less. Each x-ray control shall be located in such a way as to permit
the operator to remain in an area of less than 2 mR in any one hour
during the entire exposure. The exposure switch shall be of the con-
tinuous pressure type.
(D) Exposure reproducibility. When all technique
factors are held constant, including control panel selections associated
with AEC systems, the coefficient of variation of exposure for both
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manual and AEC systems shall not exceed 0.05. This requirement
applies to clinically used techniques.
(2) Additional requirements for dental intraoral systems
are as follows.
(A) SSD. X-ray systems designed for use with an
intraoral image receptor shall be provided with means to limit SSD
to not less than:
(i) 18 cm if operable above 50 kVp; or
(ii) 10 cm if not operable above 50 kVp.
(B) Field limitation. Radiographic systems designed
for use with an intraoral image receptor shall be provided with means
to limit the x-ray beam such that:
(i) if the minimum SSD is 18 cm or more, the x-
ray field at the minimum SSD shall be restricted to a dimension of
no more than 7 cm; and
(ii) if the minimum SSD is less than 18 cm, the
x-ray field at the minimum SSD shall be restricted to a dimension of
no more than 6 cm.
(3) Additional requirements for dental extraoral systems
are as follows.
(A) Field limitation. Dental rotational panoramic
systems shall be provided with means to restrict the x-ray beam to
the imaging slit in the transverse axis and shall not exceed a total of
0.5 inches larger than the imaging slit in the vertical axis.
(B) All other dental extraoral radiographic systems
(e.g., cephalometric) shall be provided with means to restrict the x-
ray field to the area of clinical interest. The restriction may not
exceed:
(i) 2.0% of the SID for the length or width of the
image receptor for rectangular collimation; or
(ii) 2.0% of the SID for the diagonal of the image
receptor for circular or polygon collimation.
(u) Additional technical standards for veterinary x-ray facil-
ities.
(1) The x-ray control shall provide visual or audible
indication of the production of x-rays observable at or from the
operator’ s protected position whenever x-rays are produced.
(2) Beam limiting devices shall provide the same degree
of protection as is required of the housing and shall restrict the useful
beam to the area of clinical interest. A method shall be provided
so that the primary beam shall be centered with the film or image
receptor. The restriction may not exceed:
(A) 2.0% of the SID for the length or width of the
image receptor for rectangular collimation; or
(B) 2.0% of the SID for the diagonal of the image
receptor for circular collimation.
(3) Means shall be provided to terminate the exposure at
a preset time interval, a preset product of current and time, a preset
number of pulses, or a preset radiation exposure to the image receptor.
In addition, it shall not be possible to make an exposure when the
timer is set to a "zero" or "off" position if either position is provided.
(4) A continuous pressure type exposure switch shall be
provided, together with an exposure control cord of sufficient length,
so that the operator can stand out of the useful beam and at least six
feet from the animal during all x-ray exposures.
(5) When all technique factors are held constant, includ-
ing control panel selections associated with AEC systems, the coef-
ficient of variation of exposure for both manual and AEC systems
shall not exceed 0.05. This requirement applies to clinically used
techniques.
(6) The technique factors to be used during an exposure
shall be indicated before the exposure begins. If AECs are used, the
technique factors that are set prior to the exposure shall be indicated.
(7) For machines having fixed technique factors, the
requirements of paragraph (6) of this subsection may be met by
permanent markings on the equipment. Indication of technique
factors shall be visible from the operator’s position except in the
case of spot films made by the fluoroscopist.
(8) Fluoroscopic, CT, and therapy systems used in
veterinary facilities shall meet the requirements of subsections (r),
(v), (y), and (z) of this section, except the aural communications
requirements of subsections (v)(2)(A), (y)(2)(A), and (z)(2)(D) of
this section.
(9) Portable machines shall be used in a manner that
complies with this section.
(v) CT x-ray systems.
(1) Equipment requirements shall be as follows.
(A) Tomographic plane indication and alignment.
(i) For any single tomogram system, means shall
be provided to permit visual determination of the tomographic plane
or a reference plane offset from the tomographic plane.
(ii) For any multiple tomogram system, means
shall be provided to permit visual determination of the location of a
reference plane. The reference plane can be offset from the location
of the tomographic planes.
(iii) If adevice using a light source is used to satisfy
the requirements of clause (i) or (ii) of this subparagraph, the light
source shall provide illumination levels sufficient to permit visual
determination of the location of the tomographic plane or reference
plane under ambient light conditions of up to 500 lux.
(B) Indication of CT conditions of operation. The
CT x-ray system shall be designed such that the CT conditions of
operation to be used during a scan or a scan sequence are indicated
prior to the initiation of a scan or a scan sequence. On equipment
having all or some of these conditions of operation at fixed values,
this requirement may be met by permanent markings. Indication of
CT conditions of operation shall be visible from any position from
which scan initiation is possible.
(C) Initiation of operation shall be as follows.
(i) The x-ray control and gantry shall provide
visual indication whenever x rays are produced and, if applicable,
whether the shutter is open or closed.
(ii) Means shall be provided to require operator
initiation of each individual scan or series of scans.
(iii) All emergency buttons/switches shall be
clearly labeled as to their functions.
(D) Termination of exposure shall be as follows.
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(i) Means shall be provided to terminate the x-ray
exposure automatically by either deenergizing the x-ray source or
shuttering the x-ray beam in the event of equipment failure affecting
data collection. Such termination shall occur within an interval that
limits the total scan time to no more than 110% of its preset value
through the use of either a backup timer or devices that monitor
equipment function.
(ii) A signal visible to the operator shall indicate
when the x-ray exposure has been terminated through the means
required by clause (i) of this subparagraph.
(iii) The operator shall be able to terminate the x-
ray exposure at any time during a scan or series of scans under CT
x-ray system control, of greater than 0.5 second duration. Termination
of the x-ray exposure shall necessitate resetting of the CT conditions
of operation prior to initiation of another scan.
(E) Additional requirements applicable to CT x-ray
systems containing a gantry manufactured after September 3, 1985
are as follows.
(i) The total error in the indicated location of the
tomographic plane or reference plane shall not exceed 5 mm.
(ii) If the x-ray production period is less than 0.5
second, the indication of x-ray production shall be actuated for at
least 0.5 second. Indicators at or near the gantry shall be discernible
from any point external to the patient opening where insertion of any
part of the human body into the primary beam is possible.
(iii) The deviation of indicated scan increment
versus actual increment shall not exceed to within ± 1 mm with any
mass from 0 to 100 kilograms (kg) resting on the support device. The
patient support device shall be incremented from a typical starting
position to the maximum incremented distance or 30 cm, whichever
is less, and then returned to the starting position. Measurement of
actual versus indicated scan increment can be taken anywhere along
this travel.
(2) Facility design requirements shall include the follow-
ing.
(A) Provision shall be made for two-way aural com-
munication between the patient and the operator at the control panel.
(B) Windows, mirrors, closed-circuit television, or an
equivalent shall be provided to permit continuous observation of the
patient during irradiation and shall be so located that the operator
can observe the patient from the control panel. When the primary
viewing system is by electronic means, an alternate viewing system,
which may be electronic, shall be available for use in the event of
failure of the primary viewing system.
(3) Dose measurements of the radiation output of the CT
x-ray system shall be as follows.
(A) Performance of the measurements shall be:
(i) at intervals not to exceed 12 months;
(ii) when major maintenance, except x-ray tube
replacement, that could affect radiation output is performed; and
(iii) when a major change in equipment operation
(e.g. introduction of a new software package) is accomplished.
(B) Measurements of the radiation output of a CT x-
ray system shall be performed with a calibrated dosimetry system.
The dosimetry system shall have been calibrated or intercompared
with a calibrated chamber within the preceding 24 months and shall
be traceable to a national standard. During the calendar year in which
the dosimetry system is not calibrated, an intercomparison to a system
calibrated within the previous 12 months shall be performed.
(C) Records of dose measurements shall be main-
tained by the registrant in accordance with subsection (dd)(3) of this
section.
(4) A maintenance schedule shall be developed in ac-
cordance with the manufacturer’ s Department of Health and Human
Services maintenance schedule. The schedule shall include but may
not be limited to:
(A) dose measurements required by paragraph (3)(A)
of this subsection; and
(B) acquisition of images obtained with phantoms
using the same processing mode and CT conditions of operation as
are used to perform dose measurements required by paragraph (3)(A)
of this subsection. The registrant shall retain either of the following
in accordance with subsection (dd)(3) for inspection by the agency:
(i) photographic copies of the images obtained
from the image display device; or
(ii) images stored in digital form.
(w) Requirements for bone densitometers. Bone densitome-
ters shall be exempt from this chapter except for the following:
(1) §289.112 of this title, §289.114 of this title, §289.201
of this title, §289.202 of this title, §289.204 of this title, and §289.226
of this title;
(2) purpose and scope in accordance with subsection
(a)(1) and (2) of this section;
(3) prohibitions in accordance with subsection (b)(1) and
(2) of this section;
(4) exemptions in accordance with subsection (c) of this
section;
(5) definitions in accordance with subsection (d) of this
section, as applicable;
(6) operating and safety procedures in accordance with
subsection (e)(2) of this section;
(7) records in accordance with subsection (e)(5) and of
this section;
(8) operator credentialing in accordance with subsection
(e)(6) of this section;
(9) healing arts screening and medical research in accor-
dance with subsection (f) of this section;
(10) gonadal shielding in accordance with subsection
(i)(4) of this section;
(11) record requirements for mobile services in accor-
dance with subsection (n)(1)(A)-(D) and (G) of this section and sub-
section (n)(2)(A)-(G) of this section;
(12) record requirements for authorized use locations in
accordance with subsection (n)(3)(A)-(I) and (Q) of this section; and
(13) warning labels in accordance with subsection (o).
(x) Post-mortem facilities. Facilities performing only post-
mortem examinations shall be exempt from this chapter except for
the following:
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(1) §289.112 of this title, §289.114 of this title, §289.201
of this title, §289.202 of this title, §289.204 of this title, and §289.226
of this title;
(2) purpose and scope in accordance with subsection (a)
of this section;
(3) prohibitions in accordance with subsection (b) of this
section;
(4) exemptions in accordance with subsection (c) of this
section;
(5) definitions in accordance with subsection (d) of this
section;
(6) general requirements in accordance with subsection
(e)(2)-(5);
(7) additional operational requirements for medical, po-
diatric, and chiropractic facilities in accordance with subsection (i)(2)
and (i)(5)(D) of this section;
(8) additional operational requirements for dental radio-
graphic systems in accordance with subsection (j)(2) and (3);
(9) additional operational requirements for veterinary x-
ray systems in accordance with subsection (k)(2)-(5);
(10) records requirements for authorized use locations in
accordance with subsection (n)(3)(A)-(H), (L), and (Q) of thissection;
(11) general requirements for all diagnostic x-ray systems
in accordance with subsection (o)(1)-(6) of this section;
(12) fluoroscopic x-ray systems and spot film devices in
accordance with subsection (r)(6) and (7)(A), (B)(i) and (iii), and (C)
of this section;
(13) additional technical standards for chiropractic, med-
ical, and podiatric facilities in accordance with subsection (s)(1),
(2)(A), (B) and (C)(i), and (s)(6) of this section;
(14) additional technical standards for dental facilities in
accordance with subsection (t)(1)(C) of this section;
(15) additional technical standards for veterinary x-ray
facilities in accordance with subsection (u)(1)-(4) of this section; and
(16) computed tomography x-ray systems in accordance
with subsection (v)(1)(A)(i) and (ii) of this section.
(y) X-ray therapy equipment operating below 500 kV for all
facilities.
(1) Equipment requirements are as follows.
(A) When the tube is operated at its leakage technique
factors, the leakage radiation shall not exceed the values specified at
the distance stated for the classification of that x-ray system shown
in the following Table III.
Figure 9: 25 TAC §289.227(y)(1)(A)
(B) Permanent fixed diaphragms or cones used for
limiting the useful beam shall provide the same or a higher degree of
protection as required for the tube housing assembly.
(C) Removable and adjustable beam-limiting devices
shall be as follows.
(i) Removable beam-limiting devices shall, for the
portion of the useful beam to be blocked by these devices, transmit not
more than 1.0% of theuseful beam at the maximum kV and maximum
treatment filter. This requirement does not apply to auxiliary blocks
or materials placed in the useful beam to shape the useful beam to
the individual patient.
(ii) Adjustable beam-limiting devices installed be-
fore March 1, 1989, shall, for the portion of the x-ray beam to be
blocked by these devices, transmit not more than 5.0% of the useful
beam at the maximum kV and maximum treatment filter.
(iii) Adjustable beam-limiting devices installed
after March 1, 1989, shall meet the requirements of clause (i) of
this subparagraph.
(D) The filter system shall be so designed that:
(i) the filters cannot be accidentally displaced at
any possible tube orientation;
(ii) for equipment installed after March 1, 1989,
an interlock system prevents irradiation if the proper filter is not in
place;
(iii) the radiation at 5 cm from the filter insertion
slot opening does not exceed 30 (R/hr) under any operating condi-
tions; and
(iv) each filter is marked as to its material of
construction and its thickness. For wedge filters, the wedge angle
shall appear on the wedge or wedge tray.
(E) The tube housing assembly shall be capable of
being immobilized for stationary treatments.
(F) The tube housing assembly shall be so marked
that it is possible to determine the location of the focal spot to within
5 mm, and such marking shall be readily accessible for use during
calibration procedures.
(G) Contact therapy tube housing assemblies shall
have a removable shield of at least 0.5 mm lead equivalency at 100
kVp that can be positioned over the entire useful beam exit port
during periods when the beam is not in use.
(H) The timer shall:
(i) have a display provided at the treatment control
panel and a pre-set time selector;
(ii) activate with the production of radiation and
retain its reading after irradiation is interrupted. After irradiation
is terminated and before irradiation can be reinitiated, it shall be
necessary to reset the elapsed time indicator to zero;
(iii) terminate irradiation when a pre-selected time
has elapsed, if any dose monitoring system present has not previously
terminated irradiation;
(iv) permit selection of exposure times as short as
one second;
(v) not permit an exposure if set at zero;
(vi) not activate until the shutter is opened when
irradiation is controlled by a shutter mechanism unless calibration
includes a timer factor to compensate for mechanical lag; and
(vii) be accurate to within 1.0% of the selected
value or one second, whichever is greater.
(I) The control panel, in addition to the displays
required in other provisions of this subsection, shall have:
(i) an indication of whether electrical power is
available at the control panel and if activation of the x-ray tube is
possible;
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(ii) an indication of whether x rays are being
produced;
(iii) means for indicating x-ray tube potential and
current;
(iv) means for terminating an exposure at any time;
(v) a locking device that will prevent unauthorized
use of the x-ray system (a computerized pass-word system would also
constitute a locking device);
(vi) for x-ray systems manufactured after March 1,
1989, a positive display of specific filters in the beam; and
(vii) all emergency buttons/switches shall be
clearly labeled as to their functions.
(J) When a control panel may energize more than one
x-ray tube, the following shall apply:
(i) it shall be possible to activate only one x-ray
tube at any time;
(ii) there shall be an indication at the control panel
identifying which x-ray tube is activated; and
(iii) there shall be an indication at the tube housing
assembly when that tube is energized.
(K) There shall be means of determining initially the
SSD to within 1 cm and of reproducing this measurement to within
2 mm thereafter.
(L) Unless it is possible to bring the x-ray output to
the prescribed exposure parameters within five seconds, the beam
shall be attenuated by a shutter having a lead equivalency not less
than that of the tube housing assembly. After the unit is at operating
parameters, the shutter shall be controlled electrically by the operator
from the control panel. An indication of shutter position shall appear
at the control panel.
(M) Each x-ray system equipped with a beryllium or
other low-filtration window shall be clearly labeled as such upon the
tube housing assembly and at the control panel.
(2) Facility design requirements for x-ray systems capa-
ble of operating above 50 kVp.
(A) Provision shall be made for two-way aural com-
munication between the patient and the operator at the control panel.
However, where excessive noise levels or treatment requirements
make aural communication impractical, other methods of commu-
nication shall be used.
(B) Windows, mirrors, closed-circuit television, or an
equivalent system shall be provided to permit continuous observation
of the patient during irradiation and shall be so located that the
operator can observe the patient from the control panel.
(i) When the primary viewing system is by elec-
tronic means, an alternate viewing system, which may be electronic,
shall be available for use in the event of failure of the primary view-
ing system.
(ii) Should both systems described in clause (i)
of this subparagraph fail or be inoperative, treatment shall not be
performed with the unit until one of the systems is restored.
(3) Additional requirements for x-ray systems capable of
operation above 150 kVp.
(A) All protective barriers shall be fixed except for
entrance doors or beam interceptors.
(B) The control panel shall be located outside the
treatment room or in a totally enclosed booth, which has a ceiling,
inside the room.
(C) Interlocks shall be provided such that all entrance
doors must be closed, including doors to any interior booths, before
treatment can be initiated or continued. If the radiation beam is
interrupted by any door opening, it shall not be possible to restore
the machine to operation without closing the door and reinitiating
irradiation by manual action at the control panel. When any door is
opened while the x-ray tube is activated, the exposure at a distance
of 1 m from the source shall be reduced to less than 100 mR/hr.
(4) Surveys, calibrations, spot checks, and operating
procedures.
(A) Surveys shall be performed as follows.
(i) All new facilities, and existing facilities not
previously surveyed, shall have a survey made by a licensed medical
physicist with a specialty in therapeutic radiological physics or
medical health physics. Additional surveys shall be done after any
change in the facility, facility design, or equipment which might cause
a significant increase in radiation hazard.
(ii) The registrant shall obtain a written report of
the survey from the licensed medical physicist. A copy of the initial
report and all subsequent reports shall be maintained by the registrant
in accordance with subsection (dd)(3) for inspection by the agency.
(iii) The survey and report shall indicate all in-
stances where the installation is in violation of applicable rules or
regulations.
(B) Calibrations shall be performed as follows.
(i) The calibration of a therapy system shall be
performed at intervals not to exceed one year and after any change or
replacement of components that could cause a change in the radiation
output. The calibrations shall be such that the dose at a reference
point in a water or plastic phantom can be calculated to within an
uncertainty of 5.0%.
(ii) The calibration of the radiation output of the
therapy system shall be performed by a licensed medical physicist
with a specialty in therapeutic radiological physics who is physically
present at the facility during such calibration.
(iii) The calibration of the therapy system shall
include, but not be limited to, the following determinations:
(I) verification that the therapy system is oper-
ating in compliance with the design specifications;
(II) HVL for each kV setting and filter combi-
nation used;
(III) the exposure rates as a function of field
size, technique factors, filter, and treatment distance used; and
(IV) the degree of congruence between the
radiation field and the field indicated by the localizing device if such
device is present which shall be within 5 mm for any field edge.
(iv) Calibration of the radiation output of a therapy
system shall be performed with a calibrated dosimetry system. The
dosimetry system shall be calibrated within the previous 24 months
and shall be traceable to a national standard. During the calendar year
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in which the dosimetry system is not calibrated, an intercomparison to
a system calibrated within the previous 12 months shall be performed.
(v) Records of calibration measurements under
subparagraph (B) of this paragraph shall be maintained by the
registrant in accordance with subsection (dd)(3) of this section for
inspection by the agency.
(vi) A copy of the latest calibrated absorbed dose
rate measured shall be available at or in the area of the control panel.
(C) Spot checks shall be performed on therapy
systems capable of operation at greater than 150 kVp. Such
measurements shall meet the following requirements.
(i) The spot check procedures shall be in writing
and shall have been developed by a licensed medical physicist with
a specialty in therapeutic radiological physics.
(ii) If a licensed medical physicist does not perform
the spot check measurements, the results of the spot check measure-
ments shall be reviewed by a licensed medical physicist with a spe-
cialty in therapeutic radiological physics within five treatment days
and a record made of the review. If the output varies by more than
5.0% from the expected value, a licensed medical physicist shall be
notified immediately.
(iii) The spot-check procedures shall specify the
frequency that tests or measurements are to be performed and that
the spot check shall be performed during the calibration specified in
subparagraph (B) of thisparagraph. Theacceptable tolerance for each
parameter measured when compared to the value for that parameter
determined in the calibration specified in subparagraph (B) of this
paragraph shall be stated.
(iv) The written spot check procedures shall in-
clude special operating instructions that shall be carried out whenever
a parameter in clause (iii) of this subparagraph exceeds an acceptable
tolerance.
(v) Whenever a spot check indicates a significant
change in the operating characteristics of a system, as specified
in the procedures, the system shall be recalibrated, as required in
subparagraph (B) of this paragraph.
(vi) Records of spot check and any necessary
corrective actions shall be maintained by the registrant in accordance
with subsection (dd)(3) of this section. A copy of the most recent
spot check shall be available at or in the area of the control panel.
(vii) When a spot check involves a radiation mea-
surement, such measurement shall be obtained using a system satis-
fying the requirements of subparagraph (B)(iv) of this paragraph or
that has been intercompared with a system meeting those require-
ments within the previous year.
(D) Operating procedures shall include the following.
(i) Therapy systems shall not be left unattended
unless the system is secured against unauthorized use.
(ii) When a patient must be held in position for
radiation therapy, mechanical supporting or restraining devices shall
be used.
(iii) The tube housing assembly shall not be held
by hand during operation unless the system isdesigned to require such
holding and the peak tube potential of the system does not exceed
50 kVp. In such cases, the holder shall wear protective gloves and
apron of not less than 0.5 mm lead equivalency at 100 kVp.
(iv) No individual other than the patient shall be
in the treatment room unless such individual is protected by a barrier
sufficient to meet the requirements of §289.202(n) of this title. No
individual other than the patient shall be in the treatment room during
exposures from therapy systems operating above 150 kVp.
(v) The therapy system shall not be used in
the administration of radiation therapy unless the requirements of
subparagraphs (B) and (C)(v) of this paragraph have been met.
(vi) In addition to the operating procedures in
clauses (i)-(v) of this subparagraph, the general operational control
requirements of subsection (e)(2)-(6) of this section shall apply.
(z) X-ray and electron beam therapy equipment operating
at 500 kV and above for all facilities. Section 289.119 of this title
(relating to Radiation Safety Requirements for Particle Accelerators)
shall apply to medical facilities using therapy systems with energies
500 kV and above, except that area monitors required by 35.11(c) of
TRCR Part 35 as adopted by reference in §289.119 of this title shall
be calibrated at intervals not to exceed one year.
(1) Equipment requirements are as follows.
(A) For operating conditions producing maximum
leakage radiation, the absorbed dose in rads due to leakage radiation,
including x rays, electrons, and neutrons, at any point in a circular
plane of 2 m radius centered on and perpendicular to the central axis
of the beam at the isocenter or normal treatment distance and outside
the maximum useful beam size shall not exceed 0.1% of themaximum
absorbed dose in rads of the unattenuated useful beam measured at
the point of intersection of the central axis of the beam and the plane
surface. Measurements excluding those for neutrons shall be averaged
over an area up to, but not exceeding, 100 cm2 at the positions
specified. Measurements of the portion of the leakage radiation dose
contributed by neutrons shall be averaged over an area up to, but not
exceeding, 200 cm2. For each system, the registrant shall determine
or obtain from the manufacturer the leakage radiation existing at the
positions specified for the specified operating conditions. Records on
leakage radiation measurements shall be maintained in accordance
with subsection (dd)(3) for inspection by the agency.
(B) Adjustable or interchangeable beam-limiting de-
vices shall be provided and such devices shall transmit no more than
2.0% of the useful photon beam at the normal treatment distance for
the portion of the useful beam which is to be attenuated by the beam-
limiting device. The neutron component of the useful beam shall not
be included in this requirement.
(C) Filters shall be as follows.
(i) Each filter that is removable from the system
shall be clearly marked with an identification number. Documentation
available at the control panel shall contain a description of the filter.
For wedge filters, the wedge angle shall appear on the wedge or
wedge tray (if permanently mounted to the tray). If the wedge tray
is damaged, the wedge transmission factor shall be redetermined.
(ii) If the absorbed dose rate data required by
subparagraph (P) of this paragraph relates exclusively to operation
with a field-flattening filter or beam scattering foil in place, such
filter shall be removable only by the use of tools.
(iii) For new equipment that utilizes a system of
wedge filters, interchangeable field-flattening filters, or interchange-
able beam scattering foils:
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(I) irradiation shall not be possible until a
selection of a filter or a positive selection to use "no filter" has been
made at the treatment control panel, either manually or automatically;
(II) an interlock system shall be provided to
prevent irradiation if the filter selected is not in the correct position;
(III) a display shall be provided at the treatment
control panel showing the filters in use; and
(IV) an interlock shall be provided to prevent
irradiation if any filter selection operation carried out in the treatment
room does not agree with the filter selection operation carried out at
the treatment control panel.
(D) Beam quality. The registrant shall determine data
sufficient to assure that the following beam quality requirements in
tissue equivalent material are met.
(i) The absorbed dose resulting from x rays in a
useful electron beam at a point on the central axis of the beam 10
cm greater than the practical range of the electrons shall not exceed
the values stated in the following Table IV. Linear interpolation shall
be used for values not stated.
Figure 10: 25 TAC §289.227(z)(1)(D)(i)
(ii) Compliance with clause (i) of this subpara-
graph shall be determined using:
(I) a measurement within a tissue equivalent
phantom with the incident surface of the phantom at the normal
treatment distance and normal to the central axis of the beam;
(II) a field size of 10 cm by 10 cm; and
(III) a phantom whose cross-sectional dimen-
sions exceed the measurement radiation field by at least 5 cm and
whose depth is sufficient to perform the required measurement.
(iii) The absorbed dose at a surface located at the
normal treatment distance, at the point of intersection of that surface
with the central axis of the useful beam during x-ray irradiation,
shall not exceed the limits stated in the following Table V. Linear
interpolation shall be used for values not stated.
Figure 11: 25 TAC §289.227(z)(1)(D)(iii)
(iv) Compliance with clause (iii) of this subpara-
graph shall be determined by measurements made:
(I) within a tissue equivalent phantom using an
instrument that will allow extrapolation to the surface absorbed dose;
(II) using a phantom whose size and placement
meet the requirements of clause (ii) of this subparagraph;
(III) after removal of all beam modifying de-
vices that can be removed without the use of tools, except for beam
scattering or beam-flattening filters; and
(IV) using the largest field size available that
does not exceed 15 cm by 15 cm.
(E) All therapy systems shall be provided with
radiation detectors in the radiation head. These shall include the
following as appropriate.
(i) New equipment shall be provided with at
least two independent radiation detectors. The detectors shall be
incorporated into two independent dose monitoring systems.
(ii) Existing equipment shall be provided with at
least one radiation detector. This detector shall be incorporated into
a primary dose monitoring system.
(iii) The detector and the system into which that
detector is incorporated shall meet the following requirements.
(I) Each detector shall be removable only with
tools and shall be interlocked to prevent incorrect positioning.
(II) Each detector shall form part of a dose
monitoring system from whose readings in dose monitor units the
absorbed dose at a reference point in the treatment volume can be
calculated.
(III) Each dose monitoring system shall be
capable of independently monitoring, interrupting, and terminating
irradiation.
(IV) For new equipment, the design of the dose
monitoring systemsshall assure that themalfunctioning of onesystem
shall not affect the correct functioning of the secondary system; and
failure of any element common to both systems that could affect the
correct function of both systems shall terminate irradiation.
(V) Each dose monitoring system shall have a
legible display at the treatment control panel. For new equipment,
each display shall:
(-a-) maintain a reading until intentionally
reset to zero;
(-b-) have only one scale and no scale
multiplying factors;
(-c-) utilize a design such that increasing
dose is displayed by increasing numbers and shall be so designed
that, in the event of an overdosage of radiation, the absorbed dose
may be accurately determined; and
(-d-) in the event of power failure, the dose
monitoring information shall be required by at least one system for
a 20-minute period of time.
(F) In new equipment inherently capable of producing
useful beams with unintentional asymmetry exceeding 5.0%, the
asymmetry of the radiation beam in two orthogonal directions shall be
monitored before the beam passes through the beam-limiting device.
If the difference in dose rate between one region and another region
symmetrically displaced from the central axis of the beam exceeds
5.0% of the central axis dose rate, indication of this condition shall
be at the control panel; and if this difference exceeds 10% of the
central axis dose rate, the irradiation is terminated.
(G) Selection and display of dose monitor units shall
be as follows.
(i) Irradiation shall not be possible until a selection
of a number of dose monitor units has been made at the treatment
control panel.
(ii) The pre-selected number of dose monitor units
shall be displayed at the treatment control panel until reset manually
for the next irradiation.
(iii) After termination of irradiation, it shall be
necessary to reset the dosimeter display to zero before subsequent
treatment can be initiated.
(iv) For new equipment, after termination of irra-
diation, it shall be necessary to manually reset the pre-selected dose
monitor units before irradiation can be initiated.
(H) Termination of irradiation by the dose monitoring
system or systems during stationary beam therapy shall be as follows.
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(i) Each primary system shall terminate irradiation
when the pre-selected number of dose monitor units has been detected
by the system.
(ii) If original design of the equipment includes a
secondary dose monitoring system, that system shall be capable of
terminating irradiation when not more than 15% or 40 dose monitor
units, whichever is smaller, above the pre-selected number of dose
monitor units set at the control panel has been detected by the
secondary dose monitoring system.
(iii) For new equipment, a secondary dose mon-
itoring system shall be present. That system shall be capable of
terminating irradiation when not more than 10% or 25 dose moni-
toring units, whichever is smaller, above the pre-selected number of
dose monitor units set at the control panel has been detected by the
secondary dose monitoring system.
(iv) For new equipment, an indicator on the control
panel shall show which dose monitoring system has terminated
irradiation.
(I) A locking device shall be provided in the system
to prevent unauthorized use of the x-ray system. A computerized
pass-word system would also constitute a locking device.
(J) It shall be possible to interrupt irradiation and
equipment movements at any time from the operator’ s position at the
treatment control panel. Following an interruption, it shall be possible
to restart irradiation by operator action without any reselection of
operating conditions. If any change is made of a pre-selected value
during an interruption, irradiation and equipment movements shall be
automatically terminated.
(K) It shall be possible to terminate irradiation and
equipment movements or go from an interruption condition to
termination conditions at any time from the operator’ s position at
the treatment control panel.
(L) The following shall apply to timers.
(i) A timer that has a display shall be provided
at the treatment control panel. The timer shall have a pre-set time
selector and an elapsed time indicator.
(ii) The timer shall be a cumulative timer that ac-
tivates with the production of radiation and retains its reading after
irradiation is interrupted or terminated. After irradiation is terminated
and before irradiation can be reinitiated, it shall be necessary to re-
set the elapsed time indicator to zero.
(iii) For new equipment, after termination of irra-
diation and before irradiation can be reinitiated, it shall be necessary
to manually reset the pre-set time selector.
(iv) The timer shall terminate irradiation when a
preselected time has elapsed if the dose monitoring systems have not
previously terminated irradiation.
(M) Equipment capable of both x-ray therapy and
electron therapy shall meet the following additional requirements.
(i) Irradiation shall not be possible until a selection
of radiation type has been made at the treatment control panel.
(ii) An interlock system shall be provided to:
(I) ensure that the equipment can emit only the
radiation type that has been selected;
(II) prevent irradiation if any selected opera-
tions carried out in the treatment room do not agree with the selected
operations carried out at the treatment control panel;
(III) prevent irradiation with x-rays except to
obtain a port film when electron applicators are fitted; and
(IV) prevent irradiation with electrons when
accessories specific for x-ray therapy are fitted.
(iii) The radiation type selected shall be displayed
at the treatment control panel before and during irradiation.
(N) Equipment capable of generating radiation beams
of different energies shall meet the following requirements.
(i) Irradiation shall not be possible until a selection
of energy has been made at the treatment control panel.
(ii) An interlock system shall be provided to
prevent irradiation if any selected operations carried out in the
treatment room do not agree with the selected operations carried out
at the treatment control panel.
(iii) The nominal energy value selected shall be
displayed at the treatment control panel before and during irradiation.
(iv) For new equipment, an interlock system shall
be provided to terminate irradiation if the energy of the electrons
striking the x-ray target or electron window deviates by more than
20% or 3 megaelectron volts (MeV), whichever is smaller, from the
selected nominal energy.
(O) Equipment capable of both stationary beam ther-
apy and moving beam therapy shall meet the following requirements.
(i) Irradiation shall not be possible until a selection
of stationary beam therapy or moving beam therapy has been made
at the treatment control panel.
(ii) An interlock system shall be provided to ensure
that the equipment can operate only in the mode which has been
selected.
(iii) An interlock system shall be provided to
prevent irradiation if any selected operations carried out in the
treatment room do not agree with the selected operations carried out
at the treatment control panel.
(iv) The mode of operation shall be displayed at
the treatment control panel.
(v) For new equipment, an interlock system shall
be provided to terminate irradiation if movement of the gantry occurs
during stationary beam therapy or stops during moving beam therapy
unless such stoppage is a preplanned function.
(vi) Moving beam therapy shall be controlled to
obtain the selected relationships between incremental dose monitor
units and incremental angle of movement.
(I) For new equipment, an interlock system
shall be provided to terminate irradiation if the number of dose
monitor units delivered in any 10 degrees of arc differs by more
than 20% from the selected value.
(II) For new equipment, where gantry angle
terminates the irradiation in arc therapy, the dose monitor units shall
differ by less than 5.0% from the value calculated from the absorbed
dose per unit angle relationship.
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(vii) Where the dose monitor system terminates
the irradiation in moving beam therapy, the termination of irradiation
shall be as required by subparagraph (H) of this paragraph.
(P) For new equipment, a system shall be provided
from whose readings the absorbed dose rate at a reference point
in the treatment volume can be calculated. The radiation detectors
specified in subparagraph (E) of the paragraph may form part of this
system. In addition the dose monitor unit rate shall be displayed at
the treatment control panel. If the equipment can deliver under any
conditions an absorbed dose rate at the normal treatment distance
more than twice the maximum value specified by the manufacturer
for any machine parameters utilized, a device shall be provided which
terminates irradiation when the absorbed dose rate exceeds a value
twice the specified maximum. The dose rate at which the irradiation
will be terminated shall be in a record maintained by the registrant.
(Q) The registrant shall determine, or obtain from the
manufacturer, the location with reference to an accessible point on the
radiation head of the x-ray target or the virtual source of x-rays and
the electron window or the virtual source of electrons if the system
has electron beam capabilities.
(R) Capabilities shall be provided so that all radiation
safety interlocks can be checked for correct operation.
(2) Facility and shielding requirements. The following
design requirements shall apply.
(A) All protective barriers shall be fixed except for
entrance doors or beam interceptors.
(B) The control panel shall be located outside the
treatment room and all emergency buttons/switches shall be clearly
labeled as to their functions.
(C) Windows, mirrors, closed-circuit television, or an
equivalent system shall be provided to permit continuous observation
of the patient following positioning and during irradiation and shall be
so located that the operator may observe the patient from the control
panel. When the primary viewing system is by electronic means, an
alternate viewing system, which may be electronic, shall be available
for use in the event of failure of the primary viewing system.
(D) Provision shall be made for continuous two-way
aural communication between the patient and the operator at the con-
trol panel independent of the particle accelerator. However, where
excessive noise levels or treatment requirements make aural commu-
nication impractical, other methods of communication shall be used.
When this is the case, a description of the alternate method shall be
submitted to, and approved by the agency.
(E) Treatment room entrances shall be provided with
warning lights in readily observable positions near the outside of all
access doors to indicate when the useful beam is "on" and "off."
(F) Interlocks shall be provided such that all entrance
doors must be closed before treatment can be initiated or continued.
If the radiation beam is interrupted by any door opening, it shall not
be possible to restore the machine to operation without closing the
door and reinitiating irradiation by manual action at the control panel.
(3) Operational requirements shall include the following.
(A) The services of a licensed medical physicist with
a specialty in therapeutic radiological physics shall be utilized in
facilities having therapy systems with energies of 500 kV and above.
(i) The physicist shall be responsible for:
(I) calibration of radiation machines;
(II) supervision and review of beam and clinical
dosimetry;
(III) measurement, analysis, and tabulation of
beam data; and
(IV) establishment of quality assurance proce-
dures and performance of spot-check review.
(ii) The licensed medical physicist described in
clause (i) of this subparagraph shall also be available and responsive
to immediate problems or emergencies.
(B) Surveys shall include the following.
(i) All new facilities, and existing facilities not
previously surveyed, shall have a survey made by a licensed medical
physicist with a specialty in therapeutic radiological physics or
medical health physics. In addition, such surveys shall be done
after any change in the facility or equipment which might cause a
significant increase in radiation hazard.
(ii) The registrant shall obtain a written report of
the survey and a copy of the report shall be maintained for inspection
by the agency.
(iii) The survey and report shall indicate all in-
stances where the installation, in the opinion of the licensed medical
physicist, is in violation of applicable regulations.
(C) Calibrations shall include the following.
(i) The calibration of systems subject to this
subsection shall be performed in accordance with an established
calibration protocol before the system is first used for irradiation
of a patient and thereafter at time intervals that do not exceed
12 months and after any change that might significantly alter the
calibration, spatial distribution, or other characteristics of the therapy
beam. The calibration procedures shall be performed in accordance
with established protocol, shall be in writing, and shall have been
developed by a licensed medical physicist with a specialty in
therapeutic radiological physics. The calibration protocol entitled, "A
Protocol for the Determination of Absorbed Dose from High-Energy
Photon and Electron Beams," Task Group 21, Radiation Therapy
Committee, American Association of Physicists in Medicine, Medical
Physics 10(6): 741-771, Nov/Dec 1983, is accepted as an established
protocol.
(ii) The calibration shall be performed by a li-
censed medical physicist with a specialty in therapeutic radiological
physics who is physically present at the facility during the calibration.
(iii) Calibration radiation measurements required
by clause (i) of this subparagraph shall be performed using a
dosimetry system:
(I) having a calibration factor for cobalt-60
gamma rays traceable to a national standard;
(II) that has been calibrated within the previous
24 months and after any servicing that may have affected its
calibration. During the calendar years in which the dosimetry system
is not calibrated, an intercomparison to a system calibrated within the
previous 12 months shall be performed;
(III) that has been calibrated in such a fashion
that an uncertainty can be stated for the radiation quantities monitored
by the system; and
22 TexReg 11978 December 5, 1997 Texas Register
(IV) that has had constancy checks performed
on the system as specified by the licensed medical physicist with a
specialty in therapeutic radiological physics.
(iv) Calibrations shall be in sufficient detail that
the dose at a reference point in a tissue equivalent phantom can be
calculated to within an uncertainty of 5.0%.
(v) Thecalibration of the therapy unit shall include,
but not be limited to, the following determinations.
(I) Verification that the equipment is operating
in compliance with the design specifications concerning the light
field, patient positioning lasers, and back-pointer lights with the
isocenter when applicable, variation in the axis of rotation for the
table, gantry, and collimator system, and beam flatness and symmetry
at the specified depth.
(II) The absorbed dose rate at various depths in
a tissue equivalent phantom for the range of field sizes used, for each
effective energy, that will verify the accuracy of the dosimetry of all
therapy procedures utilized with that therapy beam.
(III) The uniformity of the radiation field to
include symmetry, flatness, and dependence on gantry angle.
(IV) Verification that existing isodose charts
applicable to the specific machine continue to be valid or are updated
to existing machine conditions.
(V) Verification of transmission factors for all
accessories such as wedges, block trays, and/or universal and custom
made beam modifying devices.
(vi) Records of calibration measurements under
clause (i) of this subparagraph and dosimetry system calibrations
under clause (iii) of this subparagraph shall be maintained by the
registrant in accordance with subsection (dd)(3) for inspection by the
agency.
(vii) A copy of the latest calibrated absorbed dose
rate measured in accordance with clause (i) of this subparagraph shall
be available in the area of the control panel.
(D) Spot checks shall be performed on systems sub-
ject to this subsection during calibrations and thereafter at weekly
intervals with the period between spot checks not to exceed five treat-
ment days. Such radiation output measurements shall meet the fol-
lowing requirements.
(i) The spot check procedures shall be performed
in accordance with established protocol, shall be in writing, and
shall have been developed by a licensed medical physicist with
a specialty in therapeutic radiological physics. The spot check
protocol entitled, "Comprehensive QA for Radiation Oncology," Task
Group 40, Radiation Therapy Committee, American Association
of Physicists in Medicine, Medical Physics 21(4), April, 1994, is
accepted as an established protocol.
(ii) If a licensed medical physicist does not perform
the spot check measurements, the results of the spot checks measure-
ments shall be reviewed by a licensed medical physicist within 3
treatment days and a record kept of the review. If the output varies
by more than 5.0% from the expected value, a licensed medical physi-
cist shall be notified immediately.
(iii) The spot check procedures shall specify the
frequency at which tests or measurements are to be performed and
the acceptable tolerance for each parameter measured in the spot
check when compared to the value for that parameter determined in
the calibration.
(iv) Spot checks shall be made of absorbed dose
measurements at a point near the calibration depth.
(v) Where a system has built-in devices that
provide a measurement of any parameter during irradiation, such
measurement shall not be utilized as a spot check measurement.
(vi) A parameter exceeding a tolerance set by a
licensed medical physicist shall be corrected before the system is
used for patient irradiation.
(vii) Whenever a spot check indicates a significant
change in the operating characteristics of a system, as specified in a
licensed medical physicist’ s written procedures, the system shall be
recalibrated, as required in subparagraph (C) of this paragraph.
(viii) Records of spot check measurements and any
necessary corrective actions shall be maintained by the registrant in
accordance with subsection (dd)(3) of this section for inspection by
the agency.
(ix) When a spot check involves a radiation mea-
surement, such measurement shall be obtained using a system sat-
isfying the requirements of subparagraph (C)(iii) of this paragraph
or that has been intercompared with a system meeting those require-
ments within the previous year.
(E) Operating procedures shall include the following.
(i) No individual other than the patient shall be in
the treatment room during treatment of a patient.
(ii) If a patient must be held in position during
treatment, mechanical supporting or restraining devices shall be used.
(iii) The system shall not be used in the adminis-
tration of radiation therapy unless the requirements of subparagraphs
(A)-(D) of this paragraph have been met.
(iv) In addition to the operating procedures listed
above, the general requirementsof subsection (e)(2)-(6) of thissection
shall apply.
(aa) Radiation therapy simulators.
(1) Radiation therapy simulators are exempt from this
chapter except for the following:
(A) §289.112 of this title, §289.114 of this title,
§289.201 of this title, §289.202 of this title, §289.204 of this title,
and §289.226 of this title;
(B) purpose and scope in accordance with subsection
(a)(1) and (2) of this section;
(C) prohibitions in accordance with subsection (b) of
this section;
(D) exemptions in accordance with subsection (c) of
this section;
(E) definitions in accordance with subsection (d) of
this section, as applicable;
(F) technique charts in accordance with subsection
(e)(1) of this section;
(G) operating and safety procedures in accordance
with subsection (e)(2) of this section;
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(H) protective devices in accordance with subsection
(e)(4) of this section;
(I) records in accordance with subsection (e)(5) of this
section;
(J) operator credentialing in accordance with subsec-
tion (e)(6) of this section;
(K) viewing systems in accordance with subsection
(i)(1) of this section;
(L) x-ray control in accordance with subsection (i)(2)
of this section;
(M) record requirements for authorized use locations
as applicable in accordance with subsection (n)(3) of this section; and
(N) warning labels in accordance with subsection (o)
of this section.
(2) Additional requirements for radiation therapy simu-
lators used in the general radiographic mode of operation.
(A) Beam quality (HVL) shall be in accordance with
subsection (o)(5)(A)(i) of this section.
(B) Technique and exposure indicators shall be in
accordance with subsection (o)(7)(A), (C), and (D) of this section.
(C) Beam limitation shall be as follows.
(i) Beam limiting devices shall restrict the useful
beam to the area of clinical interest.
(ii) A method shall be provided to visually define
the center (cross-hair centering) of the x-ray field to within a 2 mm
diameter.
(iii) The beam limiting device shall indicate nu-
merically the field size.
(iv) When an optical distance indicator (ODI) is
present, it shall be accurate to within 2 mm.
(v) When field delineator wires are present, the
coincidence with the x-ray field shall be within 2 mm.
(D) X-ray control shall be in accordance with subsec-
tion (s)(2)(A) of this section.
(E) Timers shall be in accordance with subsection
(s)(2)(B) of this section. In addition, a visual and/or audible signal
shall indicate when an exposure has been terminated.
(F) AEC shall be in accordance with subsection
(s)(2)(C)(i) of this section.
(G) Timer reproducibility shall be in accordance with
subsection (s)(2)(D) of this section.
(H) Exposure reproducibility shall be in accordance
with subsection (s)(4) of this section.
(I) Linearity shall be in accordance with subsection
(s)(5) of this section.
(3) Additional requirements for radiation therapy simu-
lators utilizing fluoroscopic capabilities are as follows.
(A) Activation of the fluoroscopic tube shall be in
accordance with subsection (r)(2) of this section.
(B) Indication of potential and current shall be in
accordance with subsection (r)(4) of this section.
(C) The SSD shall be in accordance with subsection
(r)(5)(D) of this section.
(D) Fluoroscopic timers shall be in accordance with
subsection (r)(6) of this section.
(E) Simulators must duplicate the therapy treatment
plan and therefore spot checks shall be performed in accordance with
subsection (z)(3)(D) of this section.
(bb) Therapy misadministrations.
(1) Misadministrations involving equipment operating at
500 kV and below shall be reported when:
(A) it involves the wrong individual, wrong mode of
treatment, or wrong treatment site;
(B) the treatment consists of three or fewer fractions
and the calculated total administered dose differs form the total
prescribed dose by more than 10% of the total prescribed dose;
(C) the calculated weekly administered dose exceeds
the weekly prescribed dose by 30% or more; or
(D) the calculated total administered dose differs from
the total prescribed dose by more than 20% of the total prescribed
dose.
(2) Misadministrations involving equipment operating
above 500 kV shall be reported when:
(A) it involves the wrong individual, wrong mode of
treatment, or wrong treatment site;
(B) the treatment consists of three or fewer fractions
and the calculated total administered dose differs from the total
prescribed dose by more than 10% of the total prescribed dose;
(C) the calculated weekly administered dose exceeds
the weekly prescribed dose by 30% or more; or
(D) the calculated total administered dose differs from
the total prescribed dose by more than 20% of the total prescribed
dose.
(cc) Records, notices, and reports of misadministrations.
(1) For a misadministration, a registrant shall:
(A) notify the agency by telephone no later than 24
hours after discovery of the misadministration;
(B) notify the referring physician and also notify
the patient of the misadministration no later than 24 hours after
its discovery, unless the referring physician personally informs the
registrant either that he or she will inform the patient or that, based
on medical judgement, telling the patient would be harmful. The
registrant is not required to notify the patient without first consulting
the referring physician. If the referring physician or patient cannot be
reached within 24 hours, the registrant shall notify the patient as soon
as possible thereafter. The registrant may not delay any appropriate
medical care for the patient, including any necessary remedial care as
a result of the misadministration, because of any delay in notification;
(C) submit a written report to the agency within 15
days after the discovery of the misadministration. The written report
must include the registrant’ s name, the prescribing physician’s name;
a brief description of the event; why the event occurred; the effect
on the patient; what improvements are needed to prevent recurrence;
actions taken to prevent recurrence; whether the registrant notified the
patient, or the patient’ s responsible relative or guardian (this person
will be subsequently referred to as "the patient"), and if not, why
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not, and if the patient was notified, what information was provided to
the patient. The report must not include the patient’s name or other
information that could lead to identification of the patient; and
(D) furnish the following to the patient within 15 days
after discovery of the misadministration if the patient was notified:
(i) a copy of the report that was submitted to the
agency; or
(ii) a brief description of both the event and the
consequences, as they may affect the patient, provided a statement
is included that the report submitted to the agency can be obtained
from the registrant.
(2) Each registrant shall retain a record of each misadmin-
istration in accordance with subsection (dd)(3) of this section. The
record shall contain the names of all individuals involved (including
the prescribing physician, allied health personnel, the patient, and the
patient’s referring physician, the patient’ s social security number or
identification number if one has been assigned, a brief description
of the misadministration, why it occurred, the effect on the patient,
what improvements are needed to prevent recurrence, and the actions
taken to prevent recurrence.
(3) Aside from the notification requirement, nothing
in subsection (bb) of this section and paragraphs (1) and (2)
of this subsection shall affect any rights or duties of registrants,
and physicians in relation to each other, patients, or the patient’s
responsible relatives or guardians.
(dd) Appendices.
(1) Information to be submitted by persons proposing to
conduct healing arts screening. Persons requesting that the agency
approve a healing arts screening program shall submit the following
information and evaluation.
(A) Administrative controls shall include:
(i) the name and address of the applicant and,
where applicable, the names and addresses of agents within Texas;
(ii) the diseases or conditions for which the x-ray
examinations are to be used in diagnoses;
(iii) a detailed description of the x-ray examina-
tions proposed in the screening program;
(iv) a description of the population to be examined
in the screening program (i.e., age, sex, physical condition, and other
appropriate information); and
(v) an evaluation of any known alternate methods
not involving ionizing radiation that could achieve the goals of the
screening program and why these methods are not used instead of
the x-ray examination.
(B) Operating procedures shall include:
(i) an evaluation of the x-ray systems to be used
in the screening program. The evaluation shall be performed by a
licensed medical physicist with a specialty in diagnostic radiological
physics. The evaluation shall show that such systems do satisfy all
requirements of this section;
(ii) a description of the diagnostic film quality
control program; and
(iii) a copy of the technique chart for the x-ray
examination procedures to be used.
(C) Training data shall include:
(i) the qualifications of each individual who will
be operating the x-ray systems;
(ii) the qualifications of the individual who will
be supervising the operators of the x-ray systems. The extent of
supervision and the method of work performance evaluation shall be
specified; and
(iii) the name and address of the practitioner who
will interpret the radiographs.
(D) Records shall include:
(i) a description of the procedures to be used in
advising the individuals screened, and their private practitioners of
the healing arts, of the results of the screening procedure and any
further medical needs indicated; and
(ii) adescription of the procedures for the retention
or disposition of the radiographs and other records pertaining to the
x-ray examinations.
(2) Information to be submitted by persons proposing to
conduct medical research on humans. Persons requesting that the
agency approve a program for medical research on humans shall
submit the following information and evaluation.
(A) Administrative controls shall include:
(i) the name and address of the applicant and the
name(s) of the individual(s) overseeing the research program;
(ii) the diseases or conditions being researched
requiring x- ray examinations;
(iii) a detailed description of the x-ray examina-
tions proposed in the medical research program; and
(iv) a description of the population to be examined
in the medical research program (i.e., age, sex, physical condition,
and other appropriate information).
(B) Operating procedures shall include:
(i) an evaluation of the x-ray systems to be used in
the medical research program. The evaluation shall be performed by
a licensed medical physicist with aspecialty in diagnostic radiological
physics. The evaluation shall show that such systems do satisfy all
requirements of this chapter;
(ii) a description of the diagnostic film quality
control program; and
(iii) a copy of the technique chart for the x-ray
examination procedures to be used.
(C) Training data shall include:
(i) the qualifications of each individual who will
be operating the x-ray systems;
(ii) the qualifications of the individual who will
be supervising the operators of the x-ray systems. The extent of
supervision and the method of work performance evaluation shall be
specified; and
(iii) the name and address of the practitioner who
will interpret the radiographs.
(D) Records. A description of the procedures to
be used in advising the individuals on which medical research is
performed shall include the following:
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(i) the radiation risks associated with the medical
research;
(ii) any medical needs identified for the individuals
participating in the research program;
(iii) thetotal amount of radiation exposurereceived
by the individual participating in the research program; and
(iv) the retention or disposition of the radiographs
and other records pertaining to the x-ray examinations.
(3) Retention requirements for record keeping.
Figure 12: 25 TAC §289.227(dd)(3)
(4) Operating and safety procedures. The registrant’s
operating and safety procedures shall include, but are not limited to,
the following procedures as applicable:
(A) use of a technique chart in accordance with
subsection (e)(1) of this section;
(B) radiation dose requirements in accordance with
§289.202(f), (j), and (l)-(n) of this title;
(C) personnel monitoring requirements in accordance
with §289.202(p)-(r) of this title;
(D) use of protective devices in accordance with
subsections (e)(4), (i)(3), (j)(2), (k)(5)(B), (r)(7), and (y)(3)(D)(iii)
of this section;
(E) credentialing requirements for individuals operat-
ing radiation machines in accordance with subsection (e)(6) of this
section;
(F) exposure of individuals other than the patient
in accordance with subsections (i)(3), (k)(5), (y)(3)(D)(iv), and
(z)(3)(E)(i) of this section;
(G) gonadal shielding in accordance with subsection
(i)(4) of this section;
(H) holding of patients, film, or animals in accordance
with subsections (i)(5), (j)(1) and (3), (k)(5), (y)(3)(D)(ii), and
(z)(3)(5)(ii) of this section;
(I) film processing program in accordance with sub-
sections (l)-(m) of this section;
(J) control of scattered radiation in accordance with
subsection (r)(7) of this section;
(K) use of 20 cm SSD (spacers) in accordance with
subsection (r)(5)(D) of this section;
(L) procedures for restriction and alignment of beam
in accordance with subsections (r)(1), (s)(1), (t)(2)(B) and (C), and
(u)(2) of this section;
(M) posting notices to workers in accordance with
22.11 of TRCR Part 22 as adopted by reference in §289.114 of this
title;
(N) instructions to workers in accordance with TRCR
Part 22.12 as adopted by reference in §289.114 of this title;
(O) notifications and reports to individuals in accor-
dance with 22.13 of TRCR Part 22 as adopted by reference in
§289.114 of this title;
(P) ordering x-ray exams in accordance with
§289.201(a) of this title;
(Q) posting of a radiation area in accordance with
§289.202(g) of this title; and
(R) establishing a radiation protection program in
accordance with §289.202 (e)(2) of this title.
(5) Intervals for equipment performance evaluation shall
be in accordance with the following chart:
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This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Texas Regulations for Control of Radiation
25 TAC §289.122
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Texas Department of Health (department) proposes the
repeal of existing §289.122, and proposes new §289.226, con-
cerning the registration of radiation machine use and services.
The section proposed for repeal adopts by reference Part 42,
titled "Registration of Radiation Machine Use and Services" of
the Texas Regulations for Control of Radiation. The proposed
new section incorporates language from Part 42 that has been
rewritten in Texas Register format and includes addition and
revision of several subsections of the section. The repeal and
new section are part of the renumbering phase in the process
of rewriting the department’s radiation rules in the Texas Reg-
ister format. The new section reflects the renumbering.
The new section requires that a person who has made applica-
tion for registration comply with applicable radiation control re-
quirements prior to receiving the certificate of registration. Clari-
fying language prohibiting exposure of an individual for training,
demonstration, or other non-healing arts purposes is added.
Language on appropriate authorized signatures for an applica-
tion is included. The new section will clarify that a certificate of
registration must be received before accelerators are activated,
including acceptance testing. The requirement to notify the de-
partment prior to certain changes in a certificate of registration is
deleted and replaced with language allowing notification within
30 days of the change. Requirements for termination and ex-
piration of certificates of registration are separated to eliminate
confusion. Language is added to allow nurse practitioners and
physician assistants with appropriate experience to be Radia-
tion Safety Officers (RSO). The requirement for a quarterly audit
by an RSO is deleted.
Mrs. Ruth E. McBurney, C.H.P., Director, Division of Licensing,
Registration and Standards, Bureau of Radiation Control, has
determined that for the first five-year period the sections will be
in effect, there will be no fiscal implications for local government
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as a result of enforcing or administering the sections as
proposed. There are no fiscal implications for state government.
Mrs. McBurney also has determined that for each year of
the first five years the proposed sections will be in effect, the
public benefit anticipated as a result of enforcing the sections
will be to ensure appropriate and adequate regulatory control
of radiographic operations that could pose a health risk to
workers and the general public by requiring x-ray facilities to
meet registration requirements for radiation machine use and
services. There are no anticipated economic costs to small
businesses or individuals who are required to comply with the
section as proposed. There is no anticipated effect on local
employment.
Comments on the proposal may be presented to Ruth E. McBur-
ney, C.H.P., Director of Licensing, Registration and Standards,
Bureau of Radiation Control, Texas Department of Health, 1100
West 49th Street, Austin, Texas 78756-3189, Telephone (512)
834-6688. Public comments will be accepted for 45 days fol-
lowing publication of this proposal in the Texas Register . In
addition, a public hearing will be held at 10:00 a.m., Tuesday,
December 16, 1997, in Conference Room N218, Texas De-
partment of Health, Bureau of Radiation Control, located at the
Exchange Building, 8407 Wall Street, Austin, Texas.
The repeal is proposed under the Health and Safety Code,
Chapter 401, which provides the Texas Board of Health (board)
with authority to adopt rules and guidelines relating to the
control of radiation; and §12.001, which authorizes the board
to adopt rules for the performance of every duty imposed by
law on the board, the department, and the commissioner of
health.
The repeal affects Health and Safety Code, Chapter 401.
§289.122. Registration of Radiation Machine Use and Services.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Department of Health
Earliest possible date of adoption: January 5, 1998




The new section is proposed under the Health and Safety Code,
Chapter 401, which provides the Texas Board of Health (board)
with authority to adopt rules and guidelines relating to the
control of radiation; and §12.001, which authorizes the board
to adopt rules for the performance of every duty imposed by
law on the board, the department, and the commissioner of
health.
The new section affects Health and Safety Code, Chapter 401.
§289.226. Registration of Radiation Machine Use and Services.
(a) Scope and purpose.
(1) This section provides for the registration of persons
using radiation machines and persons who are in the business of
providing radiation machine installation or radiation services. No
person shall use radiation machines or perform radiation services
except as authorized in a certificate of registration issued by the
agency in accordance with the requirements of this section. A person
who has made application for registration in accordance with this
section and is using a radiation machine prior to receiving acertificate
of registration is subject to the requirements of this chapter.
(2) In addition to the requirements of this section, all
registrants are subject to the requirements of §289.112 of this title
(relating to Hearing and Enforcement Procedures), §289.114 of this
title (relating to Notices, Instructions, and Reports to Workers; Inspec-
tions), §289.201 of this title (relating to General Provisions), §289.202
of this title (relating to Standards for Protection Against Radiation),
and §289.204 of this title (relating to Fees for Certificates of Reg-
istration, Radioactive Material(s) Licenses, Emergency Planning and
Implementation, and Other Regulatory Services). Registrants using
radiation machines in industrial radiographic operations are subject
to the requirements of §289.115 of this title (relating to Radiation
Safety Requirements and Licensing and Registration Procedures for
Industrial Radiography); registrants using machines in the healing arts
and veterinary medicine are subject to the requirements of §289.227
of this title (relating to Use of Radiation Machines in the Healing
Arts and Veterinary Medicine); registrants using mammography x-
ray equipment are subject to the requirements of §289.230 of this
title (relating to Certification of Mammography Systems); registrants
using analytical x-ray equipment are subject to the requirements of
§289.118 of this title (relating to Radiation Safety Requirements for
Analytical X-Ray Equipment); and registrants using particle acceler-
ators are subject to the requirements of §289.119 of this title (relating
to Radiation Safety Requirements for Particle Accelerators). If the
accelerator is used to produce radioactive materials, a license issued
in accordance with §289.252 of this title (relating to Licensing of
Radioactive Material) is required.
(3) For the purposes of this section, radiation services
may include, but shall not be limited to:
(A) provision of radiation protection or health physics
consultations or surveys that require the consultant to operate or cause
a radiation machine to be operated in order to make measurements
or gather data;
(B) presentation of agency-accepted training courses;
(C) calibration of radiation machine output;
(D) calibration of survey and measurement instru-
ments;
(E) installation of radiation machines;
(F) demonstration and sales of radiation machines that
require the individual to operate or cause a radiation machine to be
operated in order to demonstrate or sell;
(G) assembly or repair of radiation machines;
(H) provision of personnel monitoring services;
(I) performance of equipment performance evalua-
tions on radiation machines; or
(J) provision of radiation machines on a routine basis
to a facility for limited time periods (i.e., mobile services). For
purposes of this section, a person providing the services described
in this subparagraph is a provider of equipment. For healing arts
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facilities, the use of radiation machines is directed by a licensed
practitioner employed by the contracting facility.
(4) For purposes of this section, a practitioner of the
healing arts is a person licensed to practice healing arts by either the
Texas State Board of Medical Examiners, the Texas State Board of
Dental Examiners, the Texas Board of Chiropractic Examiners, or the
Texas State Board of Podiatry Examiners.
(5) Exposure of an individual for training, demonstration,
or other non-healing arts purposes is prohibited.
(b) Exemptions.
(1) Electronic equipment that produces radiation inciden-
tal to its operation for other purposes is exempt from the registration
and notification requirements of this section, provided that the dose
equivalent rate averaged over an area of 10 square centimeters (cm2)
does not exceed 0.5 millirem per hour (mrem/hr) at 5 centimeters
(cm) from any accessible surface of such equipment. The production,
testing, or factory servicing of such equipment shall not be exempt.
(2) Radiation machines in transit or in storage incident
to transit are exempt from the requirements of this section. This
exemption does not apply to the providers of radiation machines for
mobile services. Facilities that have placed all radiation machines
in storage, including storage in place, and have notified the agency
in writing, are exempt from the requirements of this section. This
exemption is void if any radiation machine is energized resulting in
the production of radiation.
(3) Domestic television receivers and video display
terminals, including the servicing of such devices, are exempt from
the requirements of this section.
(4) Inoperable radiation machines are exempt from the
requirements of this section. For the purposes of this section, an
inoperable radiation machine means a radiation machine that cannot
be energized when connected to a power supply without repair or
modification.
(5) Financial institutions that take possession of radiation
machines as the result of foreclosure, bankruptcy, or other default of
payment are exempt from therequirements in this section to the extent
that they demonstrate that the unit is operable for the sole purpose of
selling, leasing, or transferring.
(6) Facilities, including academic and research and/or
development, registered for the use of radiation machines are exempt
from the registration requirements of subsection (e) of this section
and subsection (i) of this section to the extent that their personnel
perform radiation services only for the facility by whom they are
employed.
(c) Application for registration.
(1) Application for registration shall be completed on
forms prescribed by the agency and shall contain all the information
required by the form and accompanying instructions.
(2) A radiation safety officer (RSO) shall be designated
on each application form. The qualifications of that individual shall
be submitted to the agency with the application. The RSO shall meet
the applicable requirements of subsection (s)(1) of this section and
carry out the responsibilities of subsection (s)(2) of this section.
(3) The agency may at any time after the filing of the
original application require further statements in order to enable the
agency to determine whether the certificate of registration should be
issued, denied, modified, or revoked.
(4) An application for a certificate of registration may
include a request for a certificate of registration authorizing one
or more activities. Applications for certification of mammography
systems must be made separately.
(5) Applications and documents submitted to the agency
may be made available for public inspection except that the agency
may withhold any document or part thereof from public inspection
in accordance with §289.201(n) of this title.
(6) Each application for a certificate of registration shall
be accompanied by the fee prescribed in §289.204 of this title.
(7) BRC Form 226-1 shall be submitted with the appli-
cation to confirm that no tax owed the state under Tax Code, Chapter
171, is delinquent.
(d) Application for registration for human or veterinary use
of radiation machines. In addition to the requirements of subsection
(c) of this section, each applicant shall comply with the following.
(1) Each person having a radiation machine used in
healing artsor veterinary medicine shall apply for registration with the
agency within 30 days following the commencement of the operation
of the radiation machine.
(2) Each person having an accelerator for human use shall
apply for and receive a certificate of registration from the agency
before activation, including acceptance testing, of the accelerator.
(3) The applicant shall be qualified by reason of training
and experience to use the radiation machine(s) for the purpose
requested in accordance with this section in such a manner as to
minimize danger to public health and safety.
(4) The applicant’ s proposed equipment, facilities, and
operating and safety procedures are adequate to minimize danger to
public health and safety.
(5) An application for healing arts must be signed by
a licensed practitioner and an application for veterinary medicine
must be signed by a licensed veterinarian. The signature of the
administrator, president, or chief executive officer will be accepted in
lieu of a licensed practitioner’s signature if the facility is a licensed
hospital or a medical facility with more than ten radiation machines.
The applications shall also be signed by the RSO if the RSO is
someone other than the licensed practitioner or licensed veterinarian.
(6) An application for accelerators for human usemust be
signed by a practitioner licensed by the Texas State Board of Medical
Examiners. The signature of the administrator, president, or chief
executive officer will be accepted in lieu of a licensed practitioner’s
signature if the facility is a licensed hospital or a medical facility
with more than ten radiation machines. The application shall also
be signed by the RSO if the RSO is someone other than the
licensed practitioner. Each applicant shall submit operating and safety
procedures as described in 35.3 and 35.10 of Texas Regulations for
Control of Radiation (TRCR) Part 35 as adopted by reference in
§289.119 of this title, and a description of the proposed facilities in
accordance with 35.7-35.9 and 35.12 of TRCR Part 35 as adopted by
reference in §289.119 of this title.
(e) Application for registration of radiation machine assem-
bly, maintenance, calibration, or repair, and radiation protection and
health physics surveys. In addition to the requirements of subsection
(c) of this section, each applicant shall comply with the following.
(1) Each person who intends to engage in the business
of providing radiation services described in subsection (a)(3) of this
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section shall apply for and receive a certificate of registration from
the agency before providing such service.
(2) An application for radiation services shall be signed
by the applicant or registrant or a person duly authorized to act for
and on the applicant’s or registrant’ s behalf. The application shall
also be signed by the RSO if the RSO is someone other than the
applicant or registrant.
(3) The applicant shall submit written documentation to
the agency of the specific training and experience that qualifies each
individual to discharge the duties of this service. Each individual
shall have as a minimum the qualifications listed in subsection (s)(3)
of this section. Documentation shall be maintained for inspection by
the agency.
(4) No person shall perform services specified in this
subsection that are not specifically authorized by the agency.
(5) No person shall perform these machine services,
other than initial installation of the first machine on the premises,
for an individual who cannot produce evidence of registration with
the agency authorizing the possession and use of the machines in
question.
(6) The applicant shall submit evidence of calibration
procedures to be used for the routine maintenance of electronic
equipment (e.g., kilovolt peak (kVp) meters, etc.) used in radiation
machine servicing.
(f) Application for registration for provider of personnel
monitoring services. In addition to the requirements of subsection
(c) of this section, each applicant shall comply with the following.
(1) Each person who intends to provide personnel moni-
toring services shall apply for and receive a certificate of registration
from the agency before providing such services.
(2) An application for personnel monitoring services shall
be signed by the applicant or registrant or a person duly authorized to
act for and on the applicant’ s or registrant’s behalf. The application
shall also be signed by the RSO if the RSO is someone other than
the applicant or registrant.
(3) The applicant shall submit documentation that the
facility has been accredited by the National Voluntary Laboratory
Accreditation for Personnel Dosimetry Processors of the National
Institute of Science and Technology in accordance with accreditation
criteria established in 15 Code of Federal Regulations (CFR) Part 7b,
as amended.
(4) The maximum allowable time delay between the end
date of the monitoring period and the date at which processing will
not be performed shall be stated.
(5) The maximum time between processing and reporting
results shall be stated.
(g) Application for registration of mobileservices used in the
healing arts and veterinary medicine. In addition to the requirements
of subsections (c) and (d) of this section or §289.230(f) of this title,
as applicable, each applicant shall apply for and receive authorization
for mobile services before beginning mobile service operation. The
following shall be submitted.
(1) An established main location where the machine,
records, etc. will be maintained for inspection. This must be a street
address, not a post office box number.
(2) A sketch or description of the normal configuration
of each x-ray unit’s use, including the operator’s position and any
ancillary personnel’s location during exposures. If a mobile van
is used with a fixed unit inside, furnish the floor plan indicating
protective shielding and the operator’s location.
(3) Each application for mobile services used in the
healing arts shall also submit a current copy of the applicant’s
operating and safety procedures regarding radiological practices for
protection of patients, operators, employees, and the general public.
(h) Application for registration for use of radiation machines
in industrial radiography, providers of equipment, analytical equip-
ment, accelerators for non-human use, and academic and/or research
and development facilities. In addition to the requirements of subsec-
tion (c) of thissection, each applicant shall comply with the following.
(1) Each person having analytical equipment or radiation
machines in an academic and/or research and development facility,
shall apply for registration with the agency within 30 days following
the commencement of the operation of the radiation machines.
(2) Each person having an accelerator for non-human use,
a radiation machine used in industrial radiographic operations, or who
is a provider of equipment shall apply for and receive a certificate of
registration from the agency before beginning use of the accelerator
or radiation machines.
(3) An application for industrial radiographic operations,
providers of equipment, analytical x-ray, accelerators for non-human
use and radiation machines in academic and/or research and devel-
opment facilities shall be signed by the applicant or registrant or a
person duly authorized to act for and on the applicant’s or registrant’s
behalf. The application shall also be signed by the RSO if the RSO
is someone other than the applicant or registrant.
(4) Each applicant for industrial radiographic operations
shall submit the information required in 31.46 of TRCR Part 31 as
adopted by reference in §289.115 of this title.
(5) Each applicant for accelerators for non-human use
shall submit the following:
(A) operating and safety procedures as described in
35.3 and 35.10 of TRCR Part 35 as adopted by reference in §289.119
of this title; and
(B) a description of the applicant’ s proposed facilities
in accordance with 35.7-35.9, and 35.12 of TRCR Part 35 as adopted
by reference in §289.119 of this title.
(6) Each applicant for providers of equipment shall
submit the following:
(A) an established main location where the machine,
records, etc. will be maintained for inspection. This must be a street
address, not a post office box number;
(B) a sketch or description of thenormal configuration
of the x-ray unit’s use including the operator’ s position and any
ancillary personnel’s location during exposures. If a mobile van
is used with a fixed unit inside, furnish the floor plan indicating
protective shielding and the operator’s location;
(C) evidence that the healing arts facility responsible
for administering or supervising the administering of radiation is
registered in accordance with the rules in this section;
(D) operating and safety procedures; and
(E) a list of facilities where equipment will be
provided.
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(i) Application for registration of calibration of survey
and measurement instruments. In addition to the requirements of
subsection (c) of this section, each applicant shall comply with the
following.
(1) Each person who intends to engage in the business
of providing calibration of survey and measurement instruments shall
apply for and receive a certificate of registration from the agency
before providing services.
(2) An application for calibration of survey and measure-
ment instruments shall be signed by the applicant or registrant or a
person duly authorized to act for and on the applicant’s or registrant’s
behalf. The application shall also be signed by the RSO if the RSO
is someone other than the applicant or registrant.
(3) Each applicant shall submit the following:
(A) procedures for calibration;
(B) qualifications of personnel performing the cali-
bration;
(C) a copy of the calibration certificate to be used;
and
(D) a copy of the expiration sticker to be used.
(j) Application for registration of agency-accepted training
courses. In addition to the requirements of subsection (c) of this
section, each applicant shall comply with the following.
(1) Each person who intends to engage in the business
of providing agency-accepted training courses shall apply for and
receive a certificate of registration from the agency before providing
training.
(2) An application for agency-accepted training courses
shall be signed by the applicant or registrant or a person duly
authorized to act for and on the applicant’s or registrant’s behalf. The
application shall also be signed by the RSO if the RSO is someone
other than the applicant or registrant.
(3) Each applicant shall submit the following:
(A) a course syllabus;
(B) the number of instructional hours for each subject;
(C) a list of training resources (e.g., reference books,
texts, workbooks, physical facilities, etc.);
(D) all test questions and corresponding answers; and
(E) resumes containing the radiation safety training,
education, and experience of each instructor.
(k) Issuance of certificate of registration.
(1) Upon a determination that an application meets the
requirements of the Texas Radiation Control Act (Act) and the
requirements of the agency, the agency may issue a certificate
of registration authorizing the proposed activity in such form and
containing such conditions and limitations as it deems appropriate or
necessary.
(2) The agency may incorporate in the certificate of
registration at the time of issuance, or thereafter by amendment, such
additional requirements and conditions with respect to the registrant’s
receipt, possession, use, and transfer of radiation machines subject to
this part as it deems appropriate or necessary in order to:
(A) minimize danger to public health and safety;
(B) require such reports and the keeping of such
records, and to provide for such inspections of activities under the
registration as may be appropriate or necessary; and
(C) prevent loss or theft of radiation machines subject
to this section.
(l) Specific terms and conditions of certificates of registra-
tion.
(1) Each certificate of registration issued in accordance
with this section shall be subject to the applicable provisions of the
Act, now or hereafter in effect, and to the applicable requirements
and orders of the agency.
(2) No certificate of registration issued or granted under
this section shall be transferred, assigned, or in any manner disposed
of, either voluntarily or involuntarily, to any person unless the agency
authorizes the transfer in writing.
(3) Each person registered by the agency for radiation
machine use in accordance with this section shall confine use and
possession of the radiation machine registered to the locations and
purposes authorized in the certificate of registration.
(m) Responsibilities of registrant.
(1) The registrant shall notify the agency in writing
of any changes that would render the information contained in
the application for registration and/or the certificate of registration
inaccurate.
(A) Notification is required within 30 days of any
change of radiation machine inventory. This includes installation or
removal and the disposition of any machine disposed of or transferred.
The assembler’s notification of installation may be accepted in lieu
of notification by the registrant with the exception of mammographic
x-ray units.
(B) Notification is required within 30 days of the
following changes:
(i) name and mailing address;
(ii) street address where machine(s) will be used;
(iii) radiation safety officer;
(iv) type of servicing and/or services provided; or
(v) name of facility contracted for "Provider of
Equipment."
(C) Notification is required prior to any changes that
would render the information contained in the application or the
certification of mammography systems inaccurate.
(2) No registrant shall engage any person for services
described in subsection
(e) of this section until such person provides evidence of
registration with the agency.
(3) Records of training and experience required by this
section shall be maintained for review until disposal is authorized by
the agency.
(4) The following applies to voluntary or involuntary
petitions for bankruptcy.
(A) Each registrant shall notify the agency, in writing,
immediately following the filing of a voluntary or involuntary petition
for bankruptcy under any Chapters of Title 11 (Bankruptcy) of the
United States Code (11 U.S.C.) by or against:
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(i) a registrant;
(ii) an entity (as that term is defined in 11 U.S.C.
101(14)) controlling aregistrant or listing thecertificateof registration
or registrant as property of the estate; or
(iii) an affiliate (as that term is defined in 11 U.S.C.
101(2)) of the registrant.
(B) This notification must include:
(i) the bankruptcy court in which the petition for
bankruptcy was filed; and
(ii) the date of the filing of the petition.
(C) A copy of the "Petition for Bankruptcy" shall be
submitted to the agency along with the written notification.
(5) The registrant is responsible for complying with this
chapter and the conditions of the certificate of registration.
(6) No person shall use machines or perform services
that are not authorized in the certificate of registration issued by the
agency.
(7) Assembler and/or transferor obligations are as fol-
lows.
(A) No person shall transfer a radiation machine to
or install for, other than initial installation of the first machine on the
premises, any person who does not possess a current certificate of
registration issued by the agency in accordance with this section.
(B) Any person who sells, leases, lends, disposes,
assembles, installs, or otherwise transfers radiation machines in the
state shall notify the agency of the following information within 15
days of such action:
(i) the name, address, and certificate of registration
number, except in the case of initial machine installation, of persons
who have received such machines;
(ii) the type of radiation machine, the manufac-
turer, model, and control panel serial number of each radiation ma-
chine; and
(iii) the date of transfer or disposal of each
radiation machine.
(C) In the case of diagnostic x-ray systems that
contain certified components, a copy of the assembler’s report on
Form United States Food and Drug Administration (FDA) 2579,
prepared in compliance with requirements of the Federal Diagnostic
X-ray Standard (21 CFR 1020.30(d)), shall be submitted to the agency
within 15 days following completion of the assembly. Such report
shall suffice in lieu of any other report by the assembler to the agency.
(D) No person shall make, sell, lease, transfer, lend,
assemble, or install radiation machines or the components of such
machines unless such machines and equipment, when properly placed
in operation and used, meet the applicable requirements of this
chapter.
(n) Expiration of certificates of registration.
(1) Except as provided by subsection (p) of this section,
each certificate of registration that specifies an expiration date expires
at the end of the day on that date. Expiration of the certificate of
registration does not relieve the registrant of the requirements of this
chapter.
(2) If a registrant does not submit an application for
renewal of the certificate of registration under subsection (p) of this
section, as applicable, the registrant shall on or before the expiration
date specified in the certificate of registration:
(A) terminate use of all radiation machines and/or
terminate radiation machine servicing or radiation services;
(B) submit a record of the disposition of the x-ray
units; and
(C) pay any outstanding fees in accordance with
§289.204 of this title.
(3) For each certificate of registration that does not
specify an expiration date, if the agency has not received the fee
in accordance with §289.204 of this title by the due date indicated on
the fee bill received from the agency, that certificate of registration
expires on that due date. Expiration of the certificate of registration
does not relieve the registrant of the requirements of this chapter.
Upon expiration of the certificate of registration, the registrant shall:
(A) terminate use of all radiation machines and/or
terminate radiation machine servicing or radiation services; and
(B) submit a record of the disposition of the x-ray
units.
(o) Termination of certificates of registration. When a
registrant decides to terminate all activities involving radiation
machines or services authorized under the certificate of registration,
the registrant shall notify the agency immediately and:
(1) request termination of the certificate of registration in
writing;
(2) submit a record of the disposition of the x-ray units;
and
(3) pay any outstanding fees in accordance with §289.204
of this title.
(p) Renewal of certificate of registration.
(1) Application for renewal of registration shall be filed
in accordance with subsection (c) of this section, and applicable
paragraphs of subsections (d)-(f) of this section and subsections (h)-
(j) of this section, and §289.230(f) of this title as applicable.
(2) If a registrant files an application in proper form
before the existing certificate of registration expires, such existing
certificate of registration shall not expire until the application status
has been determined by the agency.
(q) Modification and revocation of certificates of registration.
(1) The terms and conditions of all certificates of
registration shall be subject to amendment, revision, or modification.
A certificate of registration may be suspended or revoked by reason
of amendments to the Act, or by reason of rules and orders issued by
the agency.
(2) Any certificate of registration may be revoked,
suspended, or modified, in whole or in part, for any material false
statement in the application or any statement of fact required under
provisions of the Act; or because of conditions revealed by such
application or statement of fact or any report, record, or inspection,
or other means that would warrant the agency to refuse to grant a
certificate of registration on an original application; or for violation
of, or failure to observe any of the terms and conditions of the Act,
this chapter, or of the certificate of registration, or order of the agency.
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(3) Except in cases of willfulness or those in which the
public health, interest or safety requires otherwise, no certificate of
registration shall be modified, suspended, or revoked unless, prior to
the institution of proceedings therefore, facts or conduct that may
warrant such action shall have been called to the attention of the
registrant in writing and the registrant shall have been afforded an
opportunity to demonstrate or achieve compliance with all lawful
requirements.
(r) Reciprocal recognition of out-of-state certificates of
registration.
(1) Whenever any radiation machine is to be brought into
the state for any temporary use, the person proposing to bring such
machine into the state shall file written notice with the agency at least
three working days before such machine is to be used in the state.
The notice shall include:
(A) the number(s) and type(s) of radiation machine(s);
(B) the nature, start date, duration, and scope of use;
(C) the exact location(s) where the radiation ma-
chine(s) is (are) to be used;
(D) the name(s) of the Texas licensed practitioner(s)
if the machines are used to irradiate human beings;
(E) a copy of the person’s operating and safety
procedures; and
(F) the name(s) and address(es) where the machine
user(s) can be reached while in the state.
(2) If, for a specific case, the three-day period would
impose an undue hardship on the person, he/she may, at the
determination of the agency, obtain permission to proceed sooner.
(3) The out-of-state person shall provide a copy of their
certificate of registration or equivalent document. If the state from
which the machines are proposed to be brought does not issue
certificates of registration or equivalent documents, a certificate of
registration must be obtained from the agency in accordance with the
provisions of this section.
(4) In addition, the out-of-state person shall:
(A) submit an annual fee as specified in
§289.204(e)(7) of this title;
(B) comply with all applicable requirements of the
agency; and
(C) supply the agency with such other information as
the agency may reasonably request.
(5) The agency may withdraw, limit, or qualify its
acceptance of any certificate of registration or equivalent document
issued by another agency upon determining that such action is
necessary in order to prevent undue hazard to public health and safety
or property.
(6) Whenever radiation services are to be provided by a
person from out-of-state for any temporary use, that person shall apply
for and receive a certificate of registration from the agency before
providing services. The application shall be filed in accordance with
subsection (c) of this section and subsections (e)-(f) of this section
and subsections (i)-(j) of this section as applicable.
(s) Appendices.
(1) Requirements for RSOs for registrants.
(A) All RSOs shall meet the following general
requirements in addition to requirements in specific categories except
for industrial radiography RSOs:
(i) educational courses related to ionizing radiation
safety or a radiation safety officer course;
(ii) experience in the use and familiarity of the type
of equipment registered; and
(iii) knowledge of potential radiation hazards or
emergency precautions.
(B) Specific categories for RSOs by facility are as
follows:
(i) healing arts facilities shall have;
(I) licensed practitioner RSOs that require doc-
umentation of licensing board number; or
(II) non-practitioner RSOs that require:
(-a-) evidence of a valid general certificate
issued under the Medical Radiologic Technologist Certification Act,
Texas Civil Statutes, Article 4512m, and at least two years of
supervised use of radiation machines; or
(-b-) evidence of a valid limited general cer-
tificate issued under the Medical Radiologic Technologist Certifica-
tion Act, Texas Civil Statutes, Article 4512m, and at least four years
of supervised use of radiation machines; or
(-c-) evidence of registry by the American
Registry of Radiologic Technologists (ARRT) or the American
Registry of Clinical Radiologic Technologists (ARCRT) and at least
two years of supervised use of radiation machines; or
(-d-) evidence of associate degree in radio-
logic technology, health physics, or nuclear technology, and at least
two years of supervised use of radiation machines; or
(-e-) evidence of registration with the Board
of Nurse Examiners as a Registered Nurse or a Registered Nurse
with an extended scope of practice (Nurse Practitioner) performing
radiologic procedures, and at least two years of supervised use of
radiation machines in the respective practitioners’ specialty; or
(-f-) evidence of registration with the Texas
State Board of Physician Assistant Examiners, and at least two years
of supervised use of radiation machines in the respective practitioners’
specialty; or
(-g-) evidence of:
(-1-) registration with the Texas
State Board of Medical Examiners performing radiologic procedures
under a physician’s instruction and direction; or
(-2-) registration with the Texas
State Board of Dental Examiners performing radiologic procedures
under a dentist’s instruction and direction or evidence of a valid
certificate as a registered dental hygienist; or
(-3-) registration with the Texas
State Board of Chiropractic Examiners performing radiologic pro-
cedures under a chiropractor’s instruction and direction; or
(-4-) registration with the Texas
State Board of Podiatry Examiners performing radiologic procedures
under a podiatrist’s instruction and direction; and
(-5-) at least four years of super-
vised use of radiation machines in the respective practitioners’ spe-
cialty; or
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(-h-) for radiotherapy facilities, evidence of
registry by the ARRT or ARCRT and at least four years of supervised
experience in radiotherapy; or
(-i-) evidence of bachelor’ s (or higher) de-
gree in a natural or physical science, health physics, radiological sci-
ence, nuclear medicine, or nuclear engineering; or
(-j-) evidence of a current Texas license
under the Medical Physics Practice Act, Texas Civil Statutes, Article
4512n, in one or more of the following appropriate specialties:
(-1-) medical health physics, diag-
nostic radiological physics, or medical nuclear physics for diagnostic
x-ray facilities; or
(-2-) medical health physics or
therapeutic radiological physics for radiotherapy facilities.
(ii) Veterinary facilities shall have:
(I) veterinarian RSOs that require documenta-
tion of veterinary license board number; or
(II) non-veterinarian RSOs that require two
years minimum experience in the use of radiation machines in
veterinary medicine under the supervision of a licensed veterinarian.
(iii) Academic facilities and/or research and devel-
opment facilities shall have RSOs who are faculty or staff member
in radiation protection, radiation engineering, or related disciplines.
(This individual may also serve as the RSO over the healing arts sec-
tion of their facility).
(iv) Industrial radiography operations shall have
RSOs who meet the requirements of 31.23 of TRCR Part 31 as
adopted by reference in §289.115 of this title.
(C) Exemptions. The RSO identified on a certificate
of registration issued before September 1, 1993, need not comply
with the training requirements in this subsection.
(2) Responsibilities of radiation safety officers for certifi-
cates of registration. Specific duties of the RSO include, but are not
limited to, the following:
(A) establishing and overseeing operating and safety
and as low as reasonably achievable (ALARA) procedures, and to
review them regularly to ensure that the procedures are current and
conform with this chapter;
(B) ensuring that personnel monitoring devices are
properly used by occupationally-exposed personnel, that records are
kept of the monitoring results, and that timely notifications are made
as required by §289.114 of this title;
(C) investigating and reporting to the agency each
known or suspected case of radiation exposure to an individual or
radiation level detected in excess of limits established by this chapter
and each theft or loss of source(s) of radiation, to determine the cause,
and to take steps to prevent its recurrence;
(D) having a thorough knowledge of management
policies and administrative procedures of the registrant and to keep
management informed on a periodic basis of the performance of the
registrant’s radiation protection program;
(E) assuming control and having the authority to
institute corrective actions including shut-down of operations when
necessary in emergency situations or unsafe conditions;
(F) maintaining records as required by this chapter;
(G) ensuring that personnel are complying with this
chapter, the conditions of the certificate of registration, and the
operating and safety procedures of the registrant.
(3) Minimum education and training for personsperform-
ing radiation machine assembly, maintenance, and repair. All persons
performing radiation machine assembly, maintenance, and repair shall
meet the general requirements in subparagraph (A) of this paragraph
and one or more of the specialized requirements in subparagraph (B)
of this paragraph.
(A) General requirements include:
(i) experience or education providing familiarity
with the type(s) of equipment to be serviced to include radiation
safety;
(ii) knowledge of protective measures to reduce
potentially hazardous conditions; and
(iii) six months of supervised assembly and repair
of the type(s) of equipment to be serviced.
(B) Specialized requirements include:
(i) one year formal training (may be satisfied by
factory school, military technical training school, or other courses in
radiation machine assembly, maintenance, and repair techniques) or
an associate’s degree in biomedical equipment repair;
(ii) bachelor’s degree in electrical engineering with
specialized training in radiation producing devices; or
(iii) combination of training and experience equal
to clause (i) of this subparagraph.
(C) Exemptions. A company holding a certificate
of registration who has hired individuals to perform services before
September 1, 1993, need not comply with the education and training
requirements in this paragraph. Individuals hired after September 1,
1993, must comply with the education and training requirements in
this paragraph.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Chapter 297. Indoor Air Quality
Subchapter A. Public Schools
25 TAC §§297.1–297.6
The Texas Department of Health (department) proposes new
§§297.1 - 297.6, concerning voluntary guidelines for indoor
air quality (IAQ) in public schools. These sections comply
with House Bill 2850 (HB 2850), 74th Legislature, 1995,
which authorizes the Board of Health (board) to establish,
by rule, voluntary guidelines for IAQ in public schools. The
sections cover guidelines for establishing a school IAQ program;
for IAQ issues regarding design, construction, renovation,
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maintenance and operation of schools; and IAQ responsibilities
for building occupants. HB 2850 amended the Health and
Safety Code, Subtitle C, Title 5, by adding Chapter 385. Section
385.002(a) gives the department the statutory authority to
establish voluntary guidelines.
Mr. Claren Kotrla, Director, Toxic Substances Control Division
(TSCD), has determined that for the first five-year period the
new sections are in effect, there will be no significant fiscal
implications on state or local governments, or small businesses.
There will be some impact on the Indoor Air Quality Branch,
TSCD, mainly shifting additional staff time and resources to
public schools instead of public buildings and residences. As
these proposed guidelines are voluntary, i.e., schools are not
required to comply with the guidelines, specific costs to public
school districts cannot be determined. The cost could vary
tremendously from one school district to another, or even one
school to another. The cost will depend upon the present
condition of the air quality in the schools, the present or future
district resources in personnel, equipment, and available budget
to allocate to improve indoor air quality, and the need or desire
to improve indoor air quality.
Mr. Kotrla has also determined that for the first five-year
period that the new sections are in effect, the benefits to the
public when schools follow the guidelines and improve the IAQ
could include a reduction in the incidence of health effects
related to poor IAQ among the students and staff resulting in a
better learning environment, higher attendance, fewer illnesses,
and increased productivity, which should result in higher test
scores. Improved IAQ should also preserve and improve the
efficiency of the school physical plant and equipment. If IAQ
problems are reduced, more cost effective use of resources
could result. Furthermore, schools with serious IAQ problems
that implement the guidelines have less potential of being closed
or the occupants temporarily relocated. Improved relationships
among school administrations, parents and staff, reduced risk
of negative publicity, and reduced potential liability could also
result.
A 1996 United States General Accounting Office report to Con-
gress indicated that 12 % of the Texas schools that responded
to a questionnaire survey had unsatisfactory IAQ and 16% had
unsatisfactory ventilation. United States Environmental Protec-
tion Agency (EPA) studies of human exposure to air pollutants
show that indoor levels of pollutants may be two to five times,
and occasionally more than 100 times, higher than outdoor lev-
els. Since most people spend about 90% of their time indoors,
indoor air pollutant exposures are generally of greater concern
than outdoor pollutant exposures. EPA and its Science Advi-
sory Board have consistently ranked indoor air pollution among
the top five environmental health risks to the public.
Indoor air pollution can cause "Sick Building Syndrome" symp-
toms, such as headaches, fatigue, eye and respiratory tract ir-
ritation, etc. However, many people are not aware that indoor
air pollution can cause other significant adverse health effects,
including cancer.
Over the last ten years, the department has responded to hun-
dreds of requests for assistance with IAQ problems in schools.
Most of the requests were due to complaints that the school en-
vironment appeared to cause or contribute to health problems of
the students and staff, including allergies, asthma, headaches,
fatigue and irritation of the eyes or respiratory system. Most
of the problems could have been prevented by providing ade-
quate fresh outside air; using better cleaning, operational, and
maintenance practices; preventing water intrusion in the build-
ing; using proper building materials and furnishings; and having
better knowledge and concern about the causes of poor IAQ.
Pursuant to the Health and Safety Code, §385.002(b), the board
considered four statutory criteria in establishing these guide-
lines: (1) the potential chronic effects of air contaminants on
human health; (2) the potential effects of insufficient ventilation
of the indoor environment on human health; (3) the potential
costs of health care for the short-term and long-term effects
on human health that may result from exposure to indoor air
contaminants; and (4) the potential costs of compliance with
a proposed guideline. The literature was reviewed regarding
these four considerations, and some applicable information is
summarized as follows.
1. The potential chronic effects of air contaminants on human
health:
It is well-documented that common indoor air contaminants that
can/may be found in public schools, (e.g., biological agents
(molds, animal dander, dust mites), volatile organic compounds
(VOCs) as in solvents and cleaning agents, formaldehyde, pes-
ticides and combustion products) can cause chronic health ef-
fects. Biological agents in indoor air are known to cause three
types of human disease: infections, where pathogens invade
human tissues; hypersensitivity diseases, where specific acti-
vation of the immune system causes disease; and toxicoses,
where biologically produced chemical toxins cause direct toxic
effects. In addition, exposure to conditions conducive to biolog-
ical contamination (e.g., dampness, water damage) has been
related to nonspecific upper and lower respiratory symptoms. A
major concern associated with exposure to biological pollutants
is allergic reactions, which include rhinitis, nasal congestion,
conjunctival inflammation, urticaria, and asthma.
Some of the documented health effects from VOCs and
formaldehyde exposure include eye and upper respiratory
irritation, rhinitis, nasal congestion, rash, pruritus, headache,
nausea, vomiting, and dyspnea. Some VOCs are known
carcinogens, (e.g., benzene) and many others are classified
as probable and/or possible human carcinogens. The health
effects from pesticide exposure include headache, dizziness,
nausea, vomiting, and muscle weakness. Exposure to com-
bustion products can cause headache, dizziness, nausea,
emesis, tachycardia, wheezing and bronchial constriction.
It is important to realize that many health effects associated with
indoor air quality problems are often non-specific symptoms,
such as headaches, fatigue, allergy symptoms, and dizziness,
rather than clearly defined illnesses. People with allergies,
asthma, or damaged immune systems may be more susceptible
to certain indoor contaminants. This is noteworthy, since there
has been a significant increase in the prevalence of asthma in
children over the past decade. There are also some people
who appear to be more susceptible to indoor air contaminants,
yet have no known underlying health condition.
2. The potential effects of insufficient ventilation of the indoor
environment on human health:
Ventilation is the process of supplying and removing air by
natural or mechanical means to and from any space. The
air may or may not be conditioned. Insufficient ventilation
means inadequate circulated air and/or outside fresh air in an
occupied building. Acceptable indoor air quality is achieved
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within an occupied space by controlling known and specific
contaminants. One of the least expensive and effective means
of lowering the concentration of indoor air contaminants from
non-localized sources, (such as the occupants themselves,
building products and materials), is by dilution ventilation, i.e.,
adding outside fresh air to the recirculated building air. The
lower the concentration of air contaminants, the less likely
the chance that the occupants will experience adverse health
effects. A study of student performance and carbon dioxide
(CO2) levels showed a correlation between high CO2 levels
and lower student performance on tests, including simple
reaction time and choice reaction time on multiple choice tests.
CO2 levels can build up quickly in a crowded classroom with
insufficient ventilation. Infectious diseases are more likely to
be spread in indoor environments that are overcrowded and
inadequately ventilated.
One study noted that as the ventilation rate decreases, the
concentration of products generated from reactions between
indoor pollutants increases. Many times these products are
more toxic than the original air contaminants. For example, the
air oxidation of limonene (found in many products containing oils
of lemon, orange, caraway and dill) produces potent allergens.
Another study attempted to show that increases in the supply of
outdoor air did not appear to affect workers’ perceptions of their
office environment or their reporting of symptoms considered
typical of the "sick building syndrome." However, this study was
flawed in that the amount of outdoor air introduced into the
buildings was two to three times the commonly recommended
levels and there were no "sick" people in the study buildings
to measure possible improvement of health effects. Also,
while not a health consideration, another study found that
insufficient ventilation with outside air led to concentrations of air
contaminants that resulted in faster building equipment failures,
such as corrosion of switch contacts.
3. The potential costs of health care for the short-term and long-
term effects on human health that may result from exposure to
indoor air contaminants:
A 1989 EPA study quantified some of the health care costs for
the effects on human health that may result from exposure to
indoor air contaminants. The study reviewed data on the follow-
ing contaminants: radon, environmental tobacco smoke (ETS),
biological contaminants, volatile organic compounds (VOCs),
asbestos, combustion gases, and particulate matter. The an-
nual direct medical costs of cancer caused by radon was $426
million; ETS, $274-$385 million; and for only six of the hun-
dreds of VOCs, $25-$125 million. The study determined the
annual non-cancer costs for ETS were $447-$516 million. The
lost productivity costs for radon at $1,991 million and for ETS
were $2,457-$2,974 million. The combined total cost for these
air contaminants was between $5,713 and $6,880 million. The
cost estimates developed for this study are incomplete and un-
derstated due to lack of complete information and are subject
to great uncertainty. However, the study does conclude that the
available evidence suggests the costs imposed by indoor air
contaminants are very high.
Based on the review of the literature, the board believes that the
following health effects could lead to significant medical costs
for occupants of public schools with poor air quality: asthma in
children from exposure to particulates and other lung irritants;
pneumonia and other respiratory illnesses from exposure to bio-
logical contaminants and conditions conducive to biological con-
tamination (e.g., dampness, water damage); and neurological
damage and development of increased chemical sensitivity from
exposure to neurotoxic chemicals.
4. The potential costs of compliance with a proposed guideline:
As indicated earlier, the potential cost of compliance with a
proposed guideline cannot be specifically determined due to
the wide variation in the present indoor air quality at each
public school. The cost to make selected improvements will
depend upon each public school district’s desire and ability
to acquire funding to implement the voluntary guidelines. It
is not the intent of the board or the department to require
implementation of these guidelines, but rather to encourage the
use of sound, cost-effective management practices to provide
the best indoor air quality possible in public schools. The
department encourages implementation of those portions of
the guidelines which a school determines that it needs and
can fund. The Department realizes that implementing these
guidelines may take years, based on the availability of financial
and other resources. Some schools which already have a
proactive preventive maintenance program, may incur smaller
costs (probably in the thousands of dollars) to complete full
implementation of the guidelines. Public schools with very
poor air quality where significant renovation and replacement
of major equipment may be needed could incur costs of several
hundreds of thousands of dollars. However, EPA and other
studies have determined the health and productivity benefits of
improved air quality in the workplace appear to always exceed
the cost to implement improvements. Generally the costs are
recovered in a few months to a few years. Additionally, the
costs of preventing indoor air quality problems are likely to be
less than the costs of resolving problems after they develop.
Another effect the board considered was the potential loss of
productivity due to poor indoor air quality. EPA and other studies
have estimated the cost of loss of productivity in the billions
of dollars. One study indicated that thermal indoor conditions
can reduce by 5% to 15 % of human efficiency, such as in
reading, thinking logically, and performing arithmetic. Loss of
productivity in school children can affect their ability to learn and
understand, which could have long term consequences on their
ability to advance in school and to get better paying jobs.
Comments on the proposed sections may be submitted to
Mr. Claren Kotrla, Director, Toxic Substances Control Division,
Texas Department of Health, 1100 West 49th Street, Austin,
Texas 78756, (512) 834-6600. Comments will be accepted
for 30 days following publication of this proposal in the Texas
Register .
Individuals needing additional information should contact Quade
Stahl, Ph.D., Chief, Indoor Air Quality Branch, at (512) 834-
6600 or (800) 572-5548. The hearing impaired may contact
Ms. Suzzana Currier, ADA Coordinator at (512) 458-7627 or
T.D.D. (512) 458-7708.
The new sections are proposed under the Health and Safety
Code, §385.002, which provides the Texas Department of
Health with the authority to establish voluntary guidelines for
indoor air quality in public schools.
These new sections affect the Health and Safety Code, Chapter
385.
§297.1. General Provisions.
(a) Purpose. Chapter 385 of the Health and Safety Code,
"Indoor Air Quality in School District Buildings," requires the Board
of Health (board) to establish voluntary guidelines for indoor air
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quality (IAQ) in public schools, including guidelines for ventilation
and indoor air pollution control systems. The department developed
these guidelines to help schools provide a healthier environment for
students and staff. The intent is to provide the schools the guidance
for the major conditions that affect IAQ in schools.
(b) Scope. Theseare voluntary guidelinesfor public schools.
The department does not have any enforcement authority requiring
implementation of these guidelines. They do not create liability for
a school board for an injury caused by the failure to comply with
the voluntary guidelines established by the board under Health and
Safety Code, §385.003. These guidelines are very general in nature
and are not intended to provide detailed information on improving
IAQ. Presently, there are insufficient health and technical data to
issue more specific guidelines. Additional information on IAQ and
a list of other resources for more information can be provided by
the Indoor Air Quality Branch of the department. There are several
sources available which offer guidance to schools on the development
of an IAQ Management Plan, and which provide forms which can
be used or modified to fit the needs of individual public school
districts. The needs, costs and available funding for improving the
IAQ vary greatly in public school districts. School administrators
should evaluate, and adopt or promote those guidelines that in their
judgement, are relevant, applicable and feasible to implement. It is
important to realize that these guidelines are presented as a "best
management practice" that the department is encouraging schools to
strive for. If portions of these guidelines conflict with any applicable
building codes or other laws, then such laws take precedence over
these guidelines. It is the responsibility of each public school district
and other users of these guidelines to comply with applicable laws
including but not limited to, those related to building, plumbing,
electrical and mechanical systems, fire protection, safety, energy use,
and environmental protection.
(c) Severability. Should any section or subsection of this
chapter be found to be void for any reason, such finding shall not
affect all other sections.
§297.2. Definitions.
The following words and terms, when used in these sections, shall
have the following meanings, unless the context clearly indicates
otherwise.
Acceptable indoor air quality - That quality of air in an occupied
enclosed space that is within an established temperature and humidity
comfort zone, and which does not contain air contaminants in
sufficient concentration to produce a negative impact on the health
and comfort of the occupants.
Air contaminant - A gaseous, liquid, or solid substance or combi-
nation of substances in a form transported by or in air and has the
potential to be detrimental to human health.
Board - The Texas Board of Health.
Building commissioning - The process of ensuring that all building
systems are installed, functionally tested, and operated in conformity
with design intent. Commissioning includes planning, design,
construction, start-up, owner acceptance, and training throughout the
life of the systems and building.
Department - The Texas Department of Health.
HVAC system - The heating, ventilation, and air-conditioning system.
IAQ - Indoor Air Quality. The quality of air in an occupied enclosed
space.
IAQ coordinator - A designated person at the school or school
district level who provides leadership and coordination of IAQ
activities. The responsibilities should include coordination of an IAQ
team, preparation for emergency responses, dissemination of IAQ
information, tracking of IAQ complaints and direction of responses,
and communication of IAQ issues and status to interested parties.
IAQ management plan - A written set of steps for preventing and
resolving IAQ problems.
Indoor air pollution - The presence, in an indoor environment, of one
or more air contaminants in sufficient concentration and of sufficient
duration to be capable of causing adverse effects to human health.
Microbials - Agents derived from, or that are, living organisms (e.g.,
viruses, bacteria, fungi, and mammal, bird and dust mite antigens)
that can be inhaled and can cause adverse health effects including
allergic reactions, respiratory disorders, hypersensitivity disorders,
and infectious diseases. Also referred to as "microbiologicals" or
"biological contaminants."
Negative pressure - A condition that exists when the air pressure in
an enclosed space is less than that in the surrounding areas. Under
this condition, if an opening exists between these locations, air will
flow from surrounding areas into the negatively pressurized space. A
negatively pressurized building will have air flow from the outside
into the building through available openings.
Positive pressure - A condition that exists when the air pressure in an
enclosed space is greater than that in the surrounding areas. Under
this condition, if an opening exists between these locations, air will
flow from the positively pressurized space into surrounding areas. A
positively pressurized building will have air flow from the building
to the outside through available openings.
Preventive maintenance- Regular and systematic inspection, cleaning,
and replacement of worn parts, materials and systems. Preventive
maintenance helps to keep parts, materials, and systems from failing
by ensuring they are in good working order.
Public school- A building owned by a public school district or leased
by a public school district for three months or more that is used by the
district for a purpose that involves regular occupancy of the building
by students.
§297.3. Recommendations for Implementing a School IAQ Program.
(a) Initial program development. The development of a
school IAQ program should include the following considerations.
(1) IAQ Coordinator. An IAQ coordinator should be
appointed to manage the IAQ program.
(2) IAQ assessment. An IAQ assessment of all facilities
should be performed to identify and document problem areas. Op-
erational and maintenance needs that can be addressed immediately,
and in the future, should also be identified and documented.
(3) Development of goals. Based on the results of the
IAQ assessment and resources available, each public school district
should develop goals which must be achieved for the implementation
of an effective IAQ program.
(4) Public school board/administrative support for stated
goals. Administrative support from the highest level of the organiza-
tion and a written commitment from the school board, superintendent,
and other key personnel to the goals is necessary for an effective IAQ
program.
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(5) Funding. Adequate budgets are necessary for IAQ
staff to meet the stated goals. The amounts of funding will vary
based on the scope of each public school district’ s program.
(6) Staff. An IAQ support team should be developed as
necessary to achieve the district’s goals. The team may include ad-
ministrators, health officials, custodians and maintenance personnel,
energy manager, design and construction staff, teachers, parents, stu-
dents and others.
(b) IAQ management plan. A written IAQ management plan
should be developed and maintained. The plan should include the
following.
(1) Training. Education and training of the IAQ coordi-
nator and support team, teachers, staff and students on the recognition,
prevention and resolution of IAQ problems, as appropriate.
(2) Communication. A procedure for communicating
with students, parents, faculty, and staff regarding IAQ issues.
(3) Complaint response. A written procedure for docu-
menting and responding to IAQ complaints and problems.
(4) Record keeping. An IAQ complaint collection,
resolution, and records retention program.
(5) Maintenance and operation plan. A written building
maintenance and operation plan containing: a written description
of the building systems and building functions and occupancy,
schematics and/or as-built drawings with equipment locations and
performance criteria, outside air requirements, sequences of operation,
daily building and system operation schedules, test and balance
reports, maintenance schedules, building inspection checklists and
maintenance equipment checklists. The plan should be updated
annually.
(6) Implementation schedule. A schedule to implement
the management plan.
(7) Annual review. Annual IAQ inspection/review of
facilities including a walk through by the IAQ coordinator or
designee.
(c) School board review. A review of the IAQ program status
and future needs should be presented annually to the School Board
by the IAQ coordinator.
§297.4. Design/Construction/Renovation.
(a) Building design (new construction). The following
factors should be considered during the planning and design stages.
(1) New buildings. Design and construction standards
that facilitate the maintenance of acceptable IAQ should be estab-
lished.
(2) Site selection. During the selection of building sites,
consideration should be given to minimizing or designing to avoid
potential contaminant sources. Some of these considerations include
the following.
(A) Environmental assessment. An environmental
assessment of property to identify on-site contamination that could
affect indoor air quality should be conducted.
(B) External contaminants. Potential external con-
taminant sources such as combustion products (freeways or power
plants), dust generators (agricultural or cement plants), and industrial
plants that may emit pollutants into the air should be identified.
(C) Climate. Climate assessment data that include
factors affecting building layout and other architectural design con-
siderations such as elevation and prevailing winds should be devel-
oped and evaluated.
(D) Radon. A radon assessment of the site should be
conducted, if applicable.
(E) Drainage. Conduct a drainage survey to assure
water can be diverted from the building site.
(3) Architectural design.
(A) Building structure factors. Factors that can affect
IAQ, such as the shape and size, orientation, layout, proximity to
pollution-generating activities, building materials, types of windows
and doors, ventilation system design, location of air intakes and
exhausts, and susceptibility to pest intrusion should be considered.
(B) Internal contaminant sources. Proper venting to
the outside atmosphere of pollution source areas, such as science lab-
oratories and preparation rooms, housekeeping and material storage,
restrooms, workshops, cooking areas, art and hobby rooms, computer
rooms, copy rooms, and other emission-producing spaces should be
provided.
(C) Moisture prevention. Condensation, water vapor
intrusion, and other moisture problems in the building should be
avoided through the proper design and installation of the building
components.
(D) Space allocation.
(i) Adequate space for maintenance access and
proper operation of building equipment, such as HVAC system
equipment and boilers, should be provided.
(ii) Separate rooms for materials and chemical
storage, should be provided and vented to the outside atmosphere.
(E) Building materials and furnishings.
(i) The lowest chemical-emitting building materi-
als and furnishings that are practical should be used. Contaminant-
emitting and retention potential of furnishings, floor and wall cover-
ings and casework should be evaluated. Emissions data from manu-
facturersshould be evaluated before specifying or approving products.
(ii) Materials that prevent (or at least inhibit)
microbial growth without occupant exposure to potentially harmful
chemicals should be used.
(iii) Hard-surfaced materials are generally pre-
ferred to porous or fleecy materials.
(iv) Projected life cycles and recycling of materials
should be considered.
(v) Maintenance requirements should be consid-
ered. Materials that can be easily cleaned with the least toxic clean-
ing supplies should be utilized when possible.
(vi) Proper storage and protection of building
materials to prevent water-damage before or during their installation
should be provided.
(4) HVAC system design. HVAC systems should be
designed to include the following.
(A) Air intakes. Sufficient fresh outside air to
maintain a healthy environment in all occupied areas should be
provided.
(B) Air distribution. Proper air distribution should be
provided to all occupied areas.
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(C) Filters. Medium to high efficiency filtering
systems for respirable particulates should be used.
(D) Access doors/ports. Convenient access doors/
ports to facilitate inspection, maintenanceand cleaning of air handling
units and ducts should be provided.
(E) Coils. Coils with adequate heating and/or cooling
capacity and with features to facilitate maintenance should be used.
(F) Drain pans. Insulated drain pans with proper
drainage to prevent standing water should be installed on all new
cooling (wet) coils.
(G) Drain traps. Drain traps should be properly
installed when drain lines from condensate pans connect to sewer
systems.
(H) Ducts. Ducts with internal surfaces that are easily
cleaned, not damaged by typical cleaning methods, do not harbor dust
and microbials, and that will not emit materials or gases that can harm
the occupants should be provided on all new HVAC systems.
(I) Return air. Ducting of return air is recommended.
(J) Positive building pressure. The wall cavities and
rooms of the buildings should be maintained at a net positive pressure
with respect to the outside atmospheric pressure.
(K) Exhaust systems. Adequate exhaust systems
for restrooms, storage rooms, copy rooms, animal areas, chemistry
labs, computer rooms, industrial arts rooms, kilns, home economics
rooms, locker rooms/showers, swimming pools and other areas with
contaminant sources should be provided. These areas should be under
negative pressure with respect to adjacent classrooms, offices and
hallways.
(i) Exhausts should be vented directly to the
outside.
(ii) Exhaust vents should be located to avoid
contaminants being drawn back into the building.
(L) Comfort. Adequate temperature and humidity
control should be provided to maintain comfort in all occupied areas.
(M) Humidity. Humidity should be maintained
throughout the year to prevent mold growth.
(N) Air diffusers. Air diffusers should be used to
manage air flow volumes and patterns to manage for occupant
comfort.
(b) Maintaining acceptable IAQ during renovation. Building
occupantsshould be protected from fumes and dust during renovation.
(1) Hazardous chemicals and substances. Hazardous
chemicals as defined in the Health and Safety Code, §502.003(13),
and hazardous substances as defined in the Health and Safety Code,
§361.003, should be managed and disposed of in a safe and legal
manner.
(2) Scheduling. Occupant exposure to contaminants
should be minimized by scheduling renovation when school is not
in session.
(3) Isolation. Ventilation and barrier control strategies to
isolate construction areas from the occupied areas should be used.
(4) Water-damage. Porous building supplies that become
water-damaged should be discarded.
(5) Re-occupancy. All renovated areas should be thor-
oughly cleaned and ventilated prior to re-occupancy.
(c) HVAC system testing. For new construction and major
remodeling, the HVAC systems in those areas should be tested and
balanced by an independent certified contractor.
(d) Commissioning of building. Building commissioning
should be provided by trained and knowledgeable technicians to
assure proper operation of all building systems.
§297.5. Building Operation and Maintenance Guidelines.
(a) Written preventive maintenance program. A written
preventive maintenanceprogram should beestablished for each public
school to provide a healthy learning environment. The program
should include the following.
(1) Filters. A system filter change out should be
developed and implemented. A filter upgrade program should be
implemented if the filters do not meet the latest recommended
efficiency.
(2) Coils and condensate drain systems. A cleaning
program of the coil and condensate drain systems of the HVAC
systems should be developed and implemented.
(3) Cleanliness. The air supply and return systems and
mechanical rooms should be kept clean and properly maintained.
(4) Sewer traps. A sewer trap maintenance program
should be developed and implemented to prevent sewer gas back
drafts into buildings.
(5) Records. A written maintenance record program
should be developed and implemented.
(6) Maintenance requirements. Adherence to product
manufacturers’ maintenance requirements should be required as a
minimum.
(b) Training. Personnel should be educated and trained in
the prevention, recognition, and resolution of IAQ concerns.
(c) Housekeeping.
(1) Storage. Air handling rooms should not be used for
storage.
(2) Supplies. Maintenance and operational supplies
should be kept in order and properly labeled in a clean, dry room
to prevent contamination of the air and infestation of insects and
rodents.
(3) Cleaning procedures. Cleaning procedures and
equipment should be selected to be effective and to minimize airborne
dust.
(d) HVAC systems.
(1) Outside air. The HVAC systems should be operated
to provide acceptable outside air with quantities in conformance to
most current and accepted standard, up to the equipment capabilities.
Placement of outside air intakes should take into consideration
potential external sources of contamination.
(2) Positive pressure. The HVAC systems should be
operated to provide a positive building pressure to reduce the entry of
contaminants, and provide more effective temperature and humidity
control.
(3) Moisture control. The HVAC systems should be
operated to prevent excessive moisture that could cause microbial
growth or high humidity.
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(4) Ducts.
(A) Inspection. Periodic visual inspection of ducts for
mold, dirt and deterioration should be performed.
(B) Cleaning. Cleaning of ducts internally lined with
fibrous or soft material that can be damaged by mechanical cleaning
devices is discouraged. Replacement of these types of contaminated
lined ducts is preferred.
(C) Replacement. Ducts with internal surfaces that
are easily cleaned, not damaged by typical cleaning methods, do not
harbor dust and microbials, and that will not emit materials or gases
that can harm the occupants should be used when a duct is repaired
or replaced.
(D) Cleaning methods. The ducts should be cleaned
using methods that will not expose occupants to potentially harmful
substances.
(5) Drain pans. Condensate drain systems should be free
of microbial growth and other debris. The condensate pan should
drain completely so there is no standing water.
(6) Exhaust air. Exhaust air systems should be operating
properly and vented to the outside.
(7) Preconditioning. The HVAC systems should be
operated for sufficient time prior to building occupancy to remove
contaminants and to condition the air.
(8) Access. If existing access to the HVAC systems does
not allow proper inspection and maintenance, access ports should be
installed.
(e) General operations and maintenance.
(1) Scheduling. Schedule and conduct maintenance ac-
tivities with high emissions (painting, roofing repair, pesticide appli-
cations) to minimize occupant exposure to indoor air contaminants.
(2) Animals and plants. Live animals and plants should
be maintained in a healthy and clean condition.
(f) Microbial management.
(1) Water intrusion. Damaged building systems or
components that cause water condensation or water leaks in the
building should be promptly repaired.
(2) Water damage. Remove or dry, preferably within 24
hours, porous materials such as carpets and padding, ceiling tiles,
sheet rock, and insulation that become water-damaged. Major water
damage or flooding should be remediated by qualified personnel.
(3) Cleaning/replacement. Promptly clean or replace
materials contaminated with mold or other substances that may affect
IAQ. Contaminated porous materials should be replaced.
(4) Management. Microbial growth on surfaces or
in water reservoirs is unacceptable and should be removed using
procedures to avoid dissemination and worker/occupant exposure.
Appropriate steps should be taken to prevent future growth in these
locations, without causing occupant exposure to potentially harmful
chemicals.
(g) Sanitation considerations.
(1) Sewage backups. Building occupants should be
removed from any area flooded by sewage. The cleanup should
ensure rapid decontamination (to include water extraction, cleaning
and disinfection) and drying of all wet surfaces. Contaminated porous
materials should be replaced, preferably with non-porous materials.
(2) Wild animals. Birds, bats and other wild animals
should not be allowed to roost in or otherwise enter occupied
buildings, including attics or plenums or in or near fresh air intakes.
Areas contaminated with urine and feces should be decontaminated.
Protection for building occupants and workers should be required
during the process.
(h) Cleaning products.
(1) Toxicity. The least toxic cleaning products needed to
accomplish the goal should be used.
(2) Directions. Follow manufacturers’ directions for
cleaning products. The use of excessive amounts of cleaning
materials can cause unacceptable IAQ.
(3) Training. Assure that all personnel using cleaning
products with hazardous chemicals have been trained in the proper
usage and handling of such products as required by the Texas Hazard
Communication Act, the Health and Safety Code, §502.009.
(4) Labeling. The public school employer shall follow
the labeling requirements of the Health and Safety Code, §502.007.
(5) Ventilation. Adequate ventilation during and imme-
diately after use of cleaning products should be used to minimize
exposure to potentially harmful or irritating substances in the prod-
ucts.
(6) Scheduling. Schedule the use of cleaning products
when building is unoccupied to minimize exposure to students, staff
and other occupants.
(i) Pesticide use. Pest management, for both building and
lawn care, should emphasize nonchemical management strategies
whenever practical, and least toxic chemical controls when pesticides
are needed, in accordance with the Structural Pest Control Act,
Texas Revised Civil Statutes, Article 135b-6, §4J and 22 Texas
Administrative Code, §595.11. Dead pests should be promptly
removed from the premises.
(j) Emergencies. An emergency response plan, including
staff training, should be developed for chemical spills, dangerous air
contamination, and similar events.
(k) Records.
(1) Material safety data sheets. A public school employer
shall maintain a legible copy of thecurrent Material Safety DataSheet
for each hazardous chemical used in the workplace including those
in cleaning supplies, pesticides and art supplies in accordance with
the Health and Safety Code, §502.006.
(2) Workplace chemical list. The employer shall prepare
a workplace chemical list if required by the Health and Safety Code,
§502.005.
(3) Facility chemical list. The employer shall prepare a
facility chemical list (also known as a Tier Two report) if required
by the Health and Safety Code, §506.006.
§297.6. Recommended Building Occupant Responsibilities.
(a) Cleanliness. Classrooms and teaching supplies should
be kept clean and orderly to prevent contamination of indoor air and
conditions conducive to insect or rodent infestations.
(b) Product usage. Products such as pesticides, air fresh-
eners, scented products, and other materials that may be a health
concern, should not be used.
(c) Classroom activities. Use the least toxic instructional
materials (markers, glue, art supplies, etc.) that will serve the intended
PROPOSED RULES December 5, 1997 22 TexReg 11995
purpose. When classroom activities/projects generate air pollutants,
steps should be taken to minimize impact, such as using local exhaust
fans or opening windows.
(d) Diffusers and grilles. Supply air diffusers and return air
grilles should be kept free and clear of any obstructions.
(e) Spills. Spills should be cleaned up promptly and
properly. Spills of hazardous chemicals must be disposed of in
accordance with all applicable state and federal laws.
(f) Pets. Classroom pets should be maintained in such a
manner to prevent IAQ problems.
(g) Sensitive individuals. Carefully consider and, to the
extent feasible, accommodate the needs of sensitive individuals by
the following.
(1) Consulting. Consulting school health officials, par-
ents and students regarding student allergies and chemical intoler-
ances.
(2) Locating. Locating sensitive individuals away from
potential sources of symptom-triggering substances and activities.
(3) Discouraging. Discouraging the use of scented
personal care products or other scented products that may cause
adverse reaction in sensitive individuals.
(h) Food. Food should be stored in airtight containers and
refrigerated if necessary.
(i) Garbage. Waste containers should be stored properly,
emptied regularly, and located away from air intakes or other sensitive
areas.
(j) Smoking. Smoking tobacco is prohibited in public
schools under the Penal Code §48.01(a).
(k) Portable air cleaning devices. Portable air cleaning
devices may be of limited help in cleaning a small area. They must
be properly maintained to be beneficial.
(l) Ozone-generating devices. Ozone-generating devices
should not be used in occupied spaces unless the ozone concentration
is continually monitored and kept below concentrations that could af-
fect children. Additionally, there should be no gases present in the
air that could react with the ozone to produce toxic products. Ozone
is a lung irritant.
(m) Reporting. Promptly report IAQ problems/complaints
to the IAQ coordinator or designee.
(n) Medical care. Any building occupant experiencing
chronic or serious health problems is encouraged to seek appropriate
medical care, and work with medical professional(s) in management
of the illness.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Earliest possible date of adoption: January 5, 1998
For further information, please call: (512) 458–7236
♦ ♦ ♦
Part II. Texas Department Mental Health
Mental Retardation
Chapter 404. Protection of Clients and Staff
Subchapter A. Abuse, Neglect, and Exploita-
tionin TDMHMR Facilities
25 TAC §§404.1–404.17
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Mental Health Mental Retardation or in the
Texas Register office, Room 245, James Earl Rudder Building, 1019
Brazos Street, Austin.)
The Texas Department of Mental Health and Mental Retardation
(TDMHMR) proposes the repeals of §§404.1- 404.17 of Chapter
404, Subchapter A, concerning abuse, neglect, and exploitation
in TDMHMR facilities. New §§417.501 - 417.518, concerning
the same, which would replace the repealed sections, are con-
temporaneously proposed in this issue of the Texas Register.
The repeals would allow for the adoption of new sections.
Don Green, chief financial officer, has determined that for
each year of the first five years the sections as proposed
will be in effect, there will be no significant fiscal implications
cost to state or local government or small businesses as
a result of administering the sections as proposed. There
will be no significant local employment impact. There is no
anticipated cost to individuals required to comply with the
proposed sections.
Karen Hale, assistant commissioner, has determined that the
public benefit is the adoption of new sections clearly delineating
changes in TDMHMR and TDPRS protocols and responsibilities
both as a result of Senate Bill 115 of the 75th Texas Legislature
and as a result of the MOU. The new sections also provide the
public with an opportunity to review and comment on important
provisions of the interagency MOU, which is required to be
adopted by rule in §48.022 of the Human Resources Code.
Comments on the proposed repeals may be submitted to Linda
Logan, director, Policy Development, Texas Department Mental
Health and Mental Retardation, P.O. Box 12668, Austin, TX
78711-2668, within 30 days of publication.
The repeals are proposed under the Texas Health and Safety
Code, Title 7, §532.015, which provides the Texas Mental
Health and Mental Retardation Board with rulemaking powers;
§161.132, which requires the Board to adopt rules that prescribe
procedures for the investigation and referral of reports of abuse
and neglect or illegal, unprofessional, or unethical conduct
of a person served in a health care facility; Texas Human
Resources Code, Chapter 48, which requires the reporting and
investigations of abuse, neglect, and exploitation of elderly and
disabled persons; and Texas Family Code, Chapter 261, which
the reporting and investigations of abuse or neglect of a child.
The proposal would affect §§161.132, 576.021, and 592.012,





§404.4. Abuse, Neglect, and Exploitation Defined.
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§404.5. Reporting Responsibilities of All TDMHMR Employees:
Reports to Texas Department of Protective and Regulatory Services
(TDPRS).
§404.6. Reporting of Aggressive Action by Persons Served Other
Than Sexual Abuse.
§404.7. Responsibilities of the Head of the Facility.
§404.8. Peer Review.
§404.9. Completion of the Investigation.
§404.10. Disciplinary Action.
§404.11. Abuse, Neglect, and Exploitation Investigative Procedures
for Facility Contractors, Agents, and Independent School District
(ISD) Employees.
§404.12. Oversight Responsibilities of the Office of Consumer Ser-
vices and Rights Protection.
§404.13. Prohibition Against Retaliatory Action.
§404.14. Staff Training in Identifying and Reporting Abuse, Neglect,
and Exploitation.
§404.15. Confidentiality of Investigative Process and Report.
§404.16. References.
§404.17. Distribution.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on November 24, 1997.
TRD-9715811
Ann Utley
Chairman, Texas MHMR Board
Texas Department of Mental Health Mental Retardation
Earliest possible date of adoption: January 5, 1998
For further information, please call: (512) 206–4516
♦ ♦ ♦
Chapter 417. Agency and Facility Responsibili-
ties
Subchapter K. Abuse, Neglect, and Exploitation
in TDMHMR Facilities
25 TAC §§417.501–417.518
The Texas Department of Mental Health and Mental Retarda-
tion (TDMHMR) proposes new §§417.501-417.518, concern-
ing abuse, neglect, and exploitation in TDMHMR facilities. The
new sections are proposed in coordination with the adoption
of amendments to 40 TAC, Chapter 710, Subchapter A, by the
Texas Department of Protective and Regulatory Services (TD-
PRS) as proposed in the August 5, 1997, issue of the Texas
Register (22 TexReg 7213-7215), and adopted in the October
10, 1997, issue of the Texas Register.
The new sections are proposed contemporaneously with the
repeal of Chapter 404, Subchapter A, also concerning abuse,
neglect, and exploitation in TDMHMR facilities. The general
repeal and readoption of the sections is undertaken pursuant
to the Appropriations Act, Article IX, Section 167, which requires
agencies to repeal or to readopt all rules that were in effect prior
to September 1, 1997, by September 1, 2001.
The proposal includes the general content of the rules pro-
posed for repeal along with a number of changes that reflect
the changes made by TDPRS to its rules on the same mat-
ters. The sections are proposed in keeping with the general
provisions of House Bill 7 of the 72nd Legislature, which trans-
ferred responsibility for investigations of allegations of abuse,
neglect, and exploitation of persons served by TDMHMR facil-
ities to TDPRS in September 1992. The new sections include
revised timeframes for completing investigations and clarify the
mechanism by which disagreements on investigative findings
are resolved. The sections also incorporate the salient con-
tent of a pending interagency memorandum of understanding
(MOU) between TDMHMR and TDPRS concerning coordina-
tion of agency responsibilities.
Don Green, chief financial officer, has determined that for each
year of the first five years the sections as proposed will be in
effect, there will be no significant fiscal cost to state or local
government or small businesses as a result of administering
the sections as proposed. There will be no significant local
employment impact. There is no anticipated cost to individuals
required to comply with the proposed sections.
Karen Hale, assistant commissioner, has determined that the
public benefit of the new sections is the clear delineation of
changes in TDMHMR and TDPRS protocols and responsibilities
both as a result of Senate Bill 115 of the 75th Texas Legislature
and as a result of the MOU. The new sections also provide the
public with an opportunity to review and comment on important
provisions of the interagency MOU, which is required to be
adopted by rule in §48.022 of the Human Resources Code.
Comments on the proposed new sections may be submitted to
Linda Logan, director, Policy Development, Texas Department
Mental Health and Mental Retardation, P.O. Box 12668, Austin,
TX 78711-2668, within 30 days of publication.
A public hearing to accept oral and written testimony concerning
the proposed new sections will be held on December 19, 1997,
at 10:00 a.m. in the auditorium of the TDMHMR Central
Office (main building) at 909 West 45th Street in Austin, Texas.
Individuals requiring an interpreter for the deaf or hearing
impaired should contact Sheila Wilkins, Policy Development
(512) 206-4516, at least 72 hours prior to the hearing.
The new sections are proposed under the Texas Health and
Safety Code, Title 7, §532.015, which provides the Texas Mental
Health and Mental Retardation Board with rulemaking powers;
§161.132, which requires the board to adopt rules that prescribe
procedures for the investigation and referral of reports of abuse
and neglect or illegal, unprofessional, or unethical conduct
of a person served in a health care facility; Texas Human
Resources Code, Chapter 48, which requires the reporting and
investigations of abuse, neglect, and exploitation of elderly and
disabled persons; and Texas Family Code, Chapter 261, which
requires the reporting and investigations of abuse or neglect of
a child.
The proposal would affect §§161.132, 576.021, and 592.012,
Texas Health and Safety Code, and §81.006, Civil Practice and
Remedies Code.
§417.501. Purpose.
The purpose of this subchapter is to define and prohibit abuse,
neglect, and exploitation of any person receiving services from a
facility, state-operated community services, contractor, or agent of the
Texas Department of Mental Health and Mental Retardation; and to
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prescribe procedures for the reporting, investigation, and prevention
of abuse, neglect, and exploitation.
§417.502. Application.
The provisions of this subchapter apply to all facilities of the Texas
Department of Mental Health and Mental Retardation, including state-
operated community services and their contractors (other than com-
munity mental health and mental retardation centers and psychiatric
hospitals) and agents.
§417.503. Definitions.
The following words and terms, when used in this subchapter,
have the following meanings, unless the context clearly indicates
otherwise:
Adult Protective Services (APS) investigator- An employee of the
Texas Department of Protective and Regulatory Services (TDPRS)
with expertise and demonstrated competence in conducting investi-
gations.
Agent - Any individual not employed by the facility but working
under the auspices of the facility, such as a volunteer, a student, etc.
Allegation - A report by a person believing or having knowledge
that a person receiving services has been or is in a state of abuse,
exploitation, or neglect as defined in this subchapter.
Child - A person under 18 years of age who is not and has not been
married or who has not had the disabilities of minority removed for
general purposes.
Clinical practice - Relates to issues of potentially or allegedly unsafe
nursing, dental, or medical practice or violations of the Nursing
Practice Act, Licensed Vocational Nurse Title Act, Dental Practice
Act, or Medical Practice Act. These include acts or omissions of the
physician, dentist, or nurse which result from a lack of competence
in his/her profession, impaired status, or failure to provide adequate
medical, nursing, or dental care to a person served.
Confirmed - Term used to describe an allegation of abuse, neglect, or
exploitation which is supported by the preponderance of the evidence.
Contractor - Any organization, entity, or individual associated by
contract in a working alliance with a facility.
Department - The Texas Department of Mental Health and Mental
Retardation (TDMHMR).
Designee - A staff member immediately available who is temporar-
ily or permanently appointed to assume designated responsibilities of
the head of the facility.
Facility - A state hospital, state school, state center, or state-operated
community services (SOCS) that is operated by the department. The
term does not include a state-funded community hospital (which is
an inpatient mental health facility licensed by the Texas Department
of Health under the Texas Health and Safety Code, Chapter 242, or
operated by a university health system and exempted from licensure,
that provides TDMHMR-funded inpatient mental health services
pursuant to a contract between TDMHMR and a local authority),
nor does the term include a psychiatric hospital (which is licensed
by the Texas Department of Health (TDH) under Chapter 577 of the
Texas Health and Safety Code).
Head of the facility - The superintendent or executive director of a
facility or state-operated community services (SOCS), or his or her
designee.
Incitement - To spur to action or instigate into activity; implies
responsibility for initiating another’ s actions.
Inconclusive - Term used to describe an allegation leading to no
conclusion or definite result due to lack of witnesses or other relevant
evidence.
Mental health services provider - An individual, licensed or unli-
censed, who performs or purports to perform mental health services,
including a:
(A) licensed social worker as defined by Section 50.001,
Human Resources Code;
(B) chemical dependency counselor as defined by Section
1, Chapter 635, Acts of the 72nd Legislature, Regular Session, 1991
(Article 4512o, Vernon’s Texas Civil Statutes);
(C) licensed professional counselor as defined by Section
2, Licensed Professional Counselor Act (Article 4512g, Vernon’s
Texas Civil Statutes);
(D) licensed marriage and family therapist as defined
by Section 2, Licensed Marriage and Family Therapist Act (Article
4512c-1, Vernon’ s Texas Civil Statutes);
(E) member of the clergy;
(F) physician who is "practicing medicine" as defined by
Section 1.03, Medical Practice Act (Article 4495b, Vernon’s Texas
Civil Statutes);
(G) psychologist offering "psychological services" as
defined by Section 2, Psychologists’ Certification and Licensing Act
(Article 4512c, Vernon’s Texas Civil Statutes); and
(H) registered nurse as defined by law.
Nonserious physical injury - Any injury determined not to be serious
by the examining physician. Examples of nonserious injury may
include the following: superficial laceration, contusion, abrasion.
Office of Consumer Services and Rights Protection - The office
located at the Texas Department of Mental Health and Mental
Retardation’ s Central Office.
Peer review - A review of clinical and/or medical practice(s) by peer
physicians and/or dentists, or a review of clinical nursing practices
by nurses.
Perpetrator - The person who has committed an act of abuse, neglect,
or exploitation.
Perpetrator unknown - Term used to describe instances in which
abuse, neglect, or exploitation is confirmed but positive identification
of the responsible person cannot be made, and in which self-injury
has been eliminated as the cause.
Person served - Any person receiving services from a facility or
contractor, including those persons who are physically away from
the facility but who are still carried on the rolls of the facility.
Preponderance of evidence - The greater weight of evidence, or
evidence which is more credible and convincing to the mind.
Prevention and Management of Aggressive Behavior (PMAB) - The
department’ s proprietary risk management program which uses the
least intrusive, most effective options to reduce the risk of injury for
persons receiving services and for staff from acts or potential acts of
aggression.
Reporter - The person filing a report of alleged abuse, neglect, or
exploitation.
Retaliatory action - Any action intended to inflict emotional or
physical harm or inconvenience on an employee or person served that
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is taken because he or she has reported abuse, neglect, or exploitation.
This includes, but isnot limited to, harassment, disciplinary measures,
discrimination, reprimand, threat, and criticism.
Review authority - An individual or panel of individuals who, at the
discretion and request of the head of the facility, reviews selected
cases of alleged abuse, neglect, or exploitation, including those that
are confirmed, unconfirmed, unfounded, or inconclusive. The review
authority may include a member of the facility’s public responsibility
committee.
Serious physical injury - An injury determined to be serious by the
examining physician. Examples of serious injury may include the
following: fracture; dislocation of any joint; internal injury; any
contusion larger than two and onehalf inches in diameter; concussion;
second or third degree burn.
Sexual abuse - Any sexual activity, including sexual exploitation as
defined in this section or sexual assault as defined in §22.011 of the
Texas Penal Code (referenced as Exhibit A in §417.516 of this title
(relating to Exhibits)), involving a person served. Sexual activity
includes, but is not limited to, kissing with sexual intent, hugging
with sexual intent, stroking with sexual intent, or fondling with
sexual intent; oral sex or sexual intercourse; request or suggestion
or encouragement by an individual for performance of sex with the
individual or with another person served.
Sexual exploitation - A coercive, manipulative, or otherwise exploita-
tive pattern, practice, or schemeof conduct, which may includesexual
contact, that can reasonably be construed as being for the purposes
of sexual arousal or gratification or sexual abuse of any person. The
term does not include obtaining information about a patient’s sexual
history within standard accepted clinical practice.
Sexually transmitted disease - Any infection, with or without symp-
toms or clinical manifestations, that is or may be transmitted from
one person to another as a result of sexual contact between persons.
TDPRS - The Texas Department of Protective and Regulatory
Services.
Unconfirmed - Term used to describe an allegation in which suffi-
cient evidence exists to prove that abuse, neglect, or exploitation did
not occur.
Unfounded - Term used to describe an allegation that is spurious or
patently without factual basis.
§417.504. Abuse, Neglect, and Exploitation Defined.
(a) When the alleged perpetrator is an employee, contractor,
or agent, or the perpetrator is unknown, abuse, neglect, and exploita-
tion are defined as follows.
(1) Abuse includes:
(A) any act or failure to act performed knowingly,
recklessly, or intentionally, including incitement to act, which caused
or may have caused physical injury or death to a person served;
(B) any act of inappropriate or excessive force or
corporal punishment, regardless of whether the act results in an injury
to a person served;
(C) any use of chemical or bodily restraints not in
compliance with federal and state laws and regulations;
(D) sexual abuse as defined in §417.503 of this title
(relating to Definitions); or
(E) any act or use of verbal or other communication
including gestures to curse, vilify, or degrade a person served or
threaten a person served with physical or emotional harm.
(2) Abuse of a child includes the following acts or
omissions by any person:
(A) mental or emotional injury to a child that results
in an observable and material impairment in the child’s growth,
development, or psychological functioning;
(B) causing or permitting the child to be in a situation
in which the child sustains a mental or emotional injury that results
in an observable and material impairment in the child’s growth,
development, or psychological functioning;
(C) physical injury that results in substantial harm to
the child, or the genuine threat of substantial harm from physical
injury to the child, including an injury that is at variance with the
history or explanation given and excluding an accident or reasonable
discipline by a parent, guardian, or managing or possessory conser-
vator that does not expose the child to a substantial risk of harm;
(D) failure to make a reasonable effort to prevent an
action by another person that results in physical injury that results in
substantial harm to the child;
(E) sexual contact, sexual intercourse, or sexual
conduct, as those terms are defined by Section 43.01, Penal Code,
sexual penetration with a foreign object, incest, sexual assault, or
sodomy inflicted on, shown to, or intentionally practiced in the
presence of a child by another person if the child is present only
to arouse or gratify the sexual desires of any person;
(F) failure to make a reasonable effort to prevent
sexual contact, sexual intercourse, or sexual conduct, as those terms
are defined by Section 43.01, Penal Code, sexual penetration with a
foreign object, incest, sexual assault, or sodomy inflicted on, shown
to, or intentionally practiced in the presence of a child by another
person if the child is present only to arouse or gratify the sexual
desires of any person;
(G) compelling or encouraging the child to engage in
sexual conduct as defined by Section 43.01, Penal Code; or
(H) causing, permitting, encouraging, engaging in, or
allowing the photographing, filming, or depicting of the child if the
person knew or should have known that the resulting photograph,
film, or depiction of the child is obscene (as defined by the Penal
Code) or pornographic.
(3) Neglect means a negligent act or omission by any
individual responsible for providing services in a facility rendering
care or treatment which caused or may have caused physical or
emotional injury or death to an individual with mental il lness or
mental retardation which placed an individual with mental illness or
mental retardation at risk of physical or emotional injury or death,
and includes an act or omission such as the failure to establish or
carry out an appropriate individual program plan or treatment plan for
a person served, the failure to provide adequate nutrition, clothing,
or health care to a person served, or the failure to provide a safe
environment for a person served, including the failure to maintain
adequate numbers of appropriately trained staff.
(4) Neglect of a child includes:
(A) the leaving of a child in asituation wherethe child
would be exposed to a substantial risk of harm, without arranging for
necessary care for the child, and a demonstration of an intent not to
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return by a parent, guardian, or managing or possessory conservator
of a child;
(B) the following acts or omissions by any person:
(i) placing the child in or failing to remove the
child from a situation that a reasonable person would realize requires
judgment or actions beyond the child’ s level of maturity, physical
condition, or mental abilities and that results in bodily injury or a
substantial risk of immediate harm to the child;
(ii) the failure to seek, obtain, or follow through
with medical care for the child, with the failure resulting in or
presenting a substantial risk of death, disfigurement, or bodily injury
or with the failure resulting in an observable and material impairment
to the growth, development, or functioning of the child;
(iii) the failure to provide the child with food,
clothing, or shelter necessary to sustain the life or health of the child,
excluding failure caused primarily by financial inability unless relief
services had been offered and refused; or
(iv) the failure by the person responsible for a
child’s care, custody, or welfare to permit the child to return to
the child’s home without arranging for the necessary care for the
child after the child has been absent from the home for any reason,
including having been in residential placement or having run away.
(5) Exploitation means the illegal or improper act or
process of using a person served or the resources of a person served
for monetary or personal benefit, profit, or gain.
(b) For purposes of this subchapter, the terms "abuse" and
"neglect" are understood to incorporate"abuse of achild" and "neglect
of a child."
(c) Abuse, neglect, or exploitation does not include:
(1) the proper use of restraints or seclusion, including
PMAB, and the approved application of behavior modification
techniques as described in Chapter 405, Subchapter F of this title,
relating to Voluntary and Involuntary Behavioral Interventions in
Mental Health Programs; Chapter 404, Subchapter E of this title,
relating to Rights of Persons Receiving Mental Health Services;
and Chapter 405, Subchapter H of this title, relating to Behavior
Management - Facilities Serving Persons With Mental Retardation;
(2) other actions taken in accordance with the rules of
the department;
(3) such actions as an employee may reasonably believe
to be immediately necessary to avoid imminent harm to self, persons
served, or other individuals if such actions are limited only to
those actions reasonably believed to be necessary under the existing
circumstances. Such actions do not include acts of unnecessary force
or the inappropriate use of restraints or seclusion, including PMAB;
or
(4) complaints related to rights violations, theft of
property, or daily administrative operations of a facility. Such
complaints are referred to the head of the facility for administrative
action by the head of the facility, the facility rights protection officer,
or other appropriate parties, using the Adult Protective Services
Referral Form, referenced as Exhibit B in §417.516 of this title
(relating to Exhibits).
(d) Complaints concerning failure to carry out an appropriate
individual program plan or treatment plan or involving the failure to
maintain adequate numbers of appropriately trained staff which do
not relate to a specific allegation are investigated administratively by
TDMHMR. Within 24 hours of receipt of such an allegation, the APS
investigator will refer the allegation to the head of the facility using
the Adult Protective Services Referral Form.
§417.505. Reporting Responsibilities of All TDMHMR Employees
and Agents: Reports to Texas Department of Protective and Regula-
tory Services (TDPRS).
(a) Each employee/agent who suspects a person served is
being or has been abused, neglected, or exploited shall make a verbal
report to TDPRS immediately, if possible, but in no case more than
one hour after the incident.
(1) Each employee/agent who has knowledge that a
person served has been abused, neglected, or exploited shall make
a verbal report to TDPRS immediately, if possible, but in no case
more than one hour after learning of the incident.
(2) If the individual making the allegation is not an
employee (e.g., a person served, a guest), staff shall assist the
individual in making the report, if necessary.
(b) An allegation that sexual abuse has been committed by a
person receiving services shall be reported following the procedures
outlined in this section with the understanding that negligence on the
part of staff may have made it possible for the sexual abuse to have
occurred.
(c) Any pregnancy of a person served, provided there
is medical verification that there is reasonable expectation that
conception could have occurred while the person was a resident of
the facility or contractor, or any diagnosis of a sexually transmitted
disease in aperson served which could have occurred while the person
was a resident of the facility shall be reported in keeping with the
provisions of this subchapter as possible abuse or neglect. Additional
reporting requirements for the head of the facility are described in
Chapter 404, Subchapter G of this title (relating to Unusual Incidents
Involving Persons Served by TXMHMR Facilities).
(d) If an employee/agent has reason to suspect that a
person served was abused, neglected, or exploited prior to admission
or during an absence from the facility, the employee/agent shall
immediately, if possible, but in no case more than one hour
after suspicion, contact the local Adult Protective Services (APS)
investigator or the Abuse Hotline of the TDPRS (1-800-647-7418)
and the head of the facility with the allegation.
(e) Failure to make reports as required by this section within
the allotted time period without sufficient justification is considered
a violation of this section and makes the employee/agent subject to
disciplinary action and possible criminal prosecution. An employee/
agent found to have made a false statement of fact during an
investigation is also subject to disciplinary action.
(f) In addition to reporting to TDPRS, if requested by
TDPRS, employees shall take appropriate steps to secure evidence, if
any, consistent with the procedures described in TDPRS’ "Procedures
and Techniques for Investigation of Abuse and Neglect," referenced
as Exhibit C in §417.516 of this title (relating to Exhibits).
§417.506. Reporting of Aggressive Action by Persons Served Other
Than Sexual Abuse.
With the exception of allegations of sexual abuse by a person served
(which shall be reported in keeping with provisions outlined in
§417.505 of this title (relating to Reporting Responsibilities of All
TDMHMR Employees and Agents: Reports to Texas Department of
Protective and Regulatory Services (TDPRS)), aggressive behaviors
by persons receiving services shall be reported and investigated
according to procedures outlined in Chapter 404, Subchapter G of
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this title (relating to Unusual Incidents Involving Persons Served by
TXMHMR Facilities). Aggressive behaviors by persons receiving
services may also be reported and investigated as neglect.
§417.507. Responsibilities of the Head of the Facility.
(a) Upon receiving a report of an allegation the APS
investigator will immediately notify the head of the facility of the
allegation and whether or not the allegation will be reported to a law
enforcement agency.
(b) Immediately upon notification of an allegation if possi-
ble, but in no case more than one hour later, the head of the facility
shall take measures to ensure the safety of the person served, includ-
ing the following actions:
(1) If the allegation involves verbal abuse, physical abuse,
or sexual abuse, the head of the facility will ensure necessary
immediate and ongoing medical and/or psychological attention is
obtained for the alleged victim, and, as needed, for the alleged
perpetrator, if a person receiving services.
(A) Such attention may include treatment for injuries,
physician’s exam, screening and treatment for sexually transmitted
diseases, psychological counseling and support, etc., consistent with
the procedures described in TDPRS’ "Procedures and Techniques
for Investigation of Abuse and Neglect," referenced as Exhibit C in
§417.516 of this title (relating to Exhibits).
(B) The physician’s exam and treatment of abuse/
neglect-related injuries shall be documented on the Client Injury/
Incident Report form (referenced as Exhibit D in §417.516 of this title
(relating to Exhibits), with a copy submitted to the APS investigator.
The physician’s documentation during or following the examination
should address the injury’s cause, age, and treatment, to the extent
that the information can be determined, as well as the timing of the
medical exam with regard to the date the injury was received. All
issues relating to clinical practice will be referred to the medical/
clinical director or designee for consultation.
(2) If the alleged perpetrator is known but is neither an
employee/agent or a person receiving services (e.g., agent, family
member, friend, guest, volunteer,) the head of the facility will effect
a restriction on that individual’s access to the alleged victim pending
investigation. The restriction should be documented in the record of
the alleged victim.
(3) Unless specifically prohibited by Chapter 403, Sub-
chapter K of this title (relating to Client-Identifying Information),
Chapter 404, Subchapter E of this title (relating to Rights of Persons
Receiving Mental Health Services), or Chapter 405, Subchapter Y
of this title (relating to Client Rights - Mental Retardation Services),
the head of the facility, with the consent of the alleged victim or
guardian, shall immediately, but in no case later than 24 hours after
notification of an allegation, notify the parents, spouse, guardian, or
other appropriate relative of the alleged victim. If contact cannot be
made by telephone, the head of the facility will provide notification
by certified mail, return receipt requested.
(4) If a person receiving services has been involved in
an aggressive action, the head of the facility will take immediate ap-
propriate action to protect the alleged victim (e.g., one-on-one obser-
vation, separation), in keeping with established guidelines governing
separation of the alleged perpetrator and alleged victim, referenced as
Exhibit E in §417.516 of this title (relating to Exhibits). No later than
the next working day the head of the facility shall inform the treat-
ment team or interdisciplinary team of the involved persons served of
the allegation and shall ensure that the team considers whether coun-
seling should be provided to the alleged victim, the alleged perpetra-
tor, or any person served who may have witnessed or been affected
by the incident. Additional appropriate actions shall be taken in ac-
cordance with procedures outlined in Chapter 404, Subchapter G of
this title (relating to Unusual Incidents Involving Persons Served by
TXMHMR Facilities).
(5) If the alleged perpetrator is an employee/agent,
including a physician, dentist, or nurse whose case has been referred
to a peer review committee, the head of the facility will determine
whether immediate action should be taken regarding the employee/
agent, which may include:
(A) dismissing the employee from employment in ac-
cordance with procedures outlined in §3.112 of the Human Resources
Operating Instruction (relating to Separations, Suspensions, and De-
motions) or dismissing the agent. In such cases, the head of the
facility will notify the APS investigator that disciplinary action has
been taken and the investigation should proceed;
(B) reassignment to a non-direct care area;
(C) allowing the employee/agent to remain in his or
her current position pending investigation; or
(D) granting the employee emergency leave.
(c) The head of the facility will designate a contact staff per-
son to coordinate with the APS investigator so that private interview
space, private telephones, and employees/agents are available to the
APS investigator. The head of the facility shall require employees/
agents to cooperate with APS investigators so that the investigators
are afforded immediate access to all records and evidence and pro-
vided keys as are necessary to carry out an investigation in a timely
manner. The head of the facility will assist in whatever way possi-
ble to make employees/agents who are relevant to the investigation
available in an expeditious manner. Employees/agents who do not
cooperate with an investigation are subject to disciplinary action.
(d) The head of the facility shall ensure that allegations
of sexual exploitation by a mental health services provider are
reported, not later than the 30th day after the date the head of the
facility became aware of the conduct or aware of the allegations,
to the prosecuting attorney in the county in which the alleged
sexual exploitation occurred and any state licensing board that has
responsibility for the mental health services provider’s licensing. The
report shall include:
(1) the reporter’s name;
(2) the alleged victim’s name, unless the alleged victim
wishes to remain anonymous; and
(3) the reasons for suspicion that sexual exploitation has
occurred.
§417.508. Peer Review.
(a) If the allegation involves the actions of a physician,
dentist, registered nurse, or licensed vocational nurse, the head of
the facility, in coordination with the APS investigator and the facility
medical or nursing director, as appropriate to the discipline involved,
will determine whether the allegation involves the clinical practice of
a physician, dentist, registered nurse, or licensed vocational nurse.
(1) If the allegation does not involve clinical practice the
APS investigator will pursue an investigation.
(2) If the allegation does involve clinical practice, the
APS investigator refers the allegation to the head of the facility, who
immediately refers the allegation to the facility medical director or
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nursing director, as appropriate to the discipline involved, for review
for possible peer review as follows:
(A) for allegations involving physicians or dentists,
Investigative Medical Peer Review Operating Instruction 408-2; and
(B) for allegations involving registered nurses and li-
censed vocational nurses, Investigative Nursing Peer Review Operat-
ing Instruction 408-1.
(b) If the allegation involves the facility medical director,
dental director, or nursing director, it is referred to the TDMHMR
medical director, TDMHMR dental director, or the TDMHMR
nursing director, as appropriate to the discipline involved, for review
for possible peer review in accordance with subparagraphs (a)(2)(A)
or (a)(2)(B) of this section.
(c) All allegations involving physicians, nurses (RN or
LVN), and dentists, regardless of type or clinical/nonclinical handling,
are reported to the TDMHMR medical, nursing, or dental director,
as appropriate to the discipline, within five working days of the
allegation. This report may be brief, but will include the date of the
alleged behavior, name of the alleged perpetrator, if known, alleged
victim, and reporter; a brief description of the incident; and a brief
description of the investigation planned.
(d) The TDMHMR medical, dental, or nursing director, as
appropriate to the discipline involved, shall ensure that reports of
allegations of abuse or neglect are made as required by law to the
licensing authority for the disciplineunder review, i.e., to the Board of
Medical Examiners for physicians, the Board of Dental Examiners for
dentists, the Board of Nurse Examiners for registered nurses, or the
Board of Licensed Vocational Nurses for licensed vocational nurses.
(e) When an allegation is determined to involve the clinical
practice of a physician, registered nurse, vocational nurse, or dentist,
then the alleged victim, legal guardian, or parent (if the alleged victim
is a child) shall be informed that the allegation has been referred for
peer review.
§417.509. Completion of the Investigation.
(a) Upon completion of the investigation, the APS investi-
gator shall submit to the head of the facility a copy of the complete
investigative report, with any information that would reveal the iden-
tity of the reporter concealed, including:
(1) a statement of the allegation;
(2) a summary of the investigation;
(3) an analysis of the evidence, including factual infor-
mation related to what occurred, how the evidence was weighed, and
what testimony was considered credible;
(4) the investigator’ s finding that the allegation is con-
firmed, unconfirmed, inconclusive, or unfounded
(5) if confirmed, adetermination as to whether it isabuse,
neglect, or exploitation in accordance with §417.504 of this title
(relating to Abuse, Neglect, and Exploitation Defined);
(6) if confirmed, a determination as to how the allegation
is classified in accordance with the classification system outlined in
§417.510 of this title (relating to Disciplinary Action);
(7) the name of the perpetrator, if known;
(8) the physician’s exam and treatment of abuse/neglect-
related injuries documented on the department’ s client injury/incident
report;
(9) photographs relevant to the investigation, including
photographs depicting the existence of injuries (taken within 24 hours
after the report of the allegation) or the non-existence of injuries,
when appropriate;
(10) all witness statements and supporting documents;
(11) any recommendations resulting from the investiga-
tion; and
(12) a Client Abuse and Neglect Report (AN-1-A) form,
referenced as Exhibit G in §417.516 of this title (relating to Exhibits),
reflecting the information contained in paragraphs (4)-(7) of this
subsection.
(b) Upon receiving the written investigative report from the
APS investigator, the head of the facility may submit the report and
concerns articulated by the APS investigator to a review authority of
one or more persons who will submit a report of its review to the
head of the facility.
(1) The authority may call witnesses in the course of its
review.
(2) If the authority is reviewing a case determined by
the APS investigator to be unfounded, it shall consult with the
APS investigator as appropriate. If the review authority finds
that there is good cause to reopen the investigation (e.g., new
evidence or information that was not previously available during the
investigation), the head of the facility may contact the local APS
supervisor to request that the case be re-opened.
(c) The head of the facility shall:
(1) review the APS investigator’s report;
(2) review the review authority’ s report, if applicable;
and
(3) interview witnesses, if necessary.
(d) Under no circumstances may a confirmed finding be
changed by thehead of the facility. However, if the head of thefacility
disagrees with the APS investigator’ s unconfirmed or unfounded
finding, the head of the facility may elect to confirm the finding.
(e) If the head of the facility:
(1) believes that the methodology used in conducting the
investigation was flawed (e.g., failure to collect or consider evidence,
such as witnesses’ statement, progress notes, test results), the head
of the facility may request a review by submitting the Request by
Head of Facility/SOCS/Center for Review of Finding form to the
APS Deputy Director, TDPRS, P.O. Box 149030, E-561, Austin,
TX 78714-9030. The Request by Head of Facility/SOCS/Center for
Review of Finding form is referenced as Exhibit F in §417.516 of
this title (relating to Exhibits). The request for review must be filed
within 14 calendar days after receiving the investigative report.
(A) The request is forwarded to the regional APS
program administrator who will review the case within 14 calendar
days of receipt.
(B) The regional APS program administrator notifies
in writing the head of the facility of the results of the review.
(C) If methodological concerns cannot be resolved at
the regional level, the request is sent to the APS deputy director for
review by Adult Protection Services (APS).
(D) A review is completed by APS within 14 calendar
days of receipt.
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(E) APS notifies in writing the head of the facility of
the results of the review.
(2) disagrees with the APS investigator’s finding, the
head of the facility may contest the finding by submitting the Request
by Head of Facility/SOCS/Center for Review of Finding form to the
APS Deputy Director, TDPRS, P.O. Box 149030, E-561, Austin, TX
78714- 9030. The Request by Head of Facility/SOCS/Center for
Review of Finding form is referenced as Exhibit F in §417.516 of
this title (relating to Exhibits). The request for review must be filed
within 14 calendar days after receiving the investigative report.
(A) When filing the request for review, the head of
the facility shall include a copy of the report by the review authority,
if applicable and relevant.
(B) A review is completed by APS within 14 calendar
days of receipt.
(C) APS notifies in writing the head of the facility of
the results of the review.
(f) If the head of the facility disagrees with the APS review
as described in subparagraph (1)(D) or (2)(B) of subsection (e),
the head of the facility may contest the review by apprising the
TDMHMR director of mental health facilities/mental retardation
facilities/state-operated community MHMR services, as appropriate.
If the TDMHMR director also disagrees with the APS review,
the TDMHMR director may request a decision by the TDMHMR
commissioner and the TDPRS executive director. The decision of
the TDMHMR commissioner and the TDPRS executive director may
not be contested.
(g) The final finding is the last uncontested finding, which
may be:
(1) the APS investigator’ s finding in accordance with
subsection (a) of this section;
(2) the head of the facility’s confirmed finding in
accordance with subsection (d) of this section;
(3) the APS finding in accordance with subsection (e) of
this section; or
(4) the TDMHMR commissioner and the TDPRS exec-
utive director’ s decision in accordance with subsection (f) of this
section.
(h) Within 30 days of receipt of the investigative report, the
head of the facility is responsible for completing the Client Abuse and
Neglect Report (AN-1-A) form, referenced as Exhibit G in §417.516
of this title (relating to Exhibits).
(i) The head of the facility shall establish a mechanism for
evaluating any recommendations concerning problematic patterns or
trends identified during the investigation by the APS investigator and
the review authority, if applicable.
(j) The rights of employees summoned to appear before the
review authority or the head of the facility are outlined in the memo
titled "Procedures in Abuse and Neglect Investigations and Thurston
Rebuttal Proceedings," referenced as Exhibit H in §417.516 of this
title (relating to Exhibits).
(k) The APS investigator shall ensure that the reporter is
promptly notified in writing of the final finding and the method of
appealing the final finding if the final finding was not made by the
head of the facility as provided by subsection (d) of this section.
(l) Unlessspecifically prohibited by Chapter 403, Subchapter
K of this title (relating to Client-Identifying Information), Chapter
404, Subchapter E of this title (relating to Rights of Persons Receiving
Mental Health Services), or Chapter 405, Subchapter Y of this title
(relating to Client Rights - Mental Retardation Services), the head
of the facility shall ensure that the alleged victim and guardian and,
with the consent of the alleged victim or guardian, the parents or
other appropriate relatives who were notified of the allegation, are
promptly notified of the final finding and the method of appealing
the final finding if the final finding was not made by the head of the
facility as provided by subsection (d) of this section. The notification
shall also include information regarding findings that were contested.
(m) The head of the facility shall inform the alleged
perpetrator of the final finding.
§417.510. Disciplinary Action.
The head of the facility is responsible for taking prompt and proper
disciplinary action when a charge of abuse, neglect, or exploitation
by an employee/agent is confirmed.
(1) Disciplinary action is based on criteria including, but
not limited to:
(A) the seriousness of the abuse, neglect, and/or
exploitation;
(B) the circumstances surrounding the incident;
(C) the employee/agent’ s work record;
(D) repeat offenses; and
(E) if a repeat violation, the length of time between
violations.
(2) When an allegation has been confirmed, the incident
is classified by TDPRS according to the following system:
(A) Class I abuse means:
(i) any act or failure to act performed knowingly,
recklessly, or intentionally, including incitement to act, which caused
or may have caused serious physical injury to a person served; or
(ii) any sexual abuse involving an employee/agent
and a person served, without regard to injury.
(B) Class II abuse means:
(i) any act or failure to act performed knowingly,
recklessly, or intentionally, including incitement to act, which caused
or may have caused nonserious physical injury to a person served;
(ii) any act of force or corporal punishment,
including striking or pushing a person served, regardless of whether
the act results in nonserious injury to a person served; or
(iii) exploitation.
(C) Class III abuse means any use of verbal or other
communication to curse, vilify, or degrade a person served, or to
threaten a person served with physical or emotional harm, or any act
which vilifies, degrades, or threatens a person served with physical
or emotional harm.
(D) Neglect means a negligent act or omission by any
individual responsible for providing services in a facility rendering
care or treatment which caused or may have caused physical or
emotional injury or death to an individual with mental il lness or
mental retardation or which placed an individual with mental illness
or mental retardation at risk of physical or emotional injury or death.
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(3) When an allegation has been confirmed, the head of
the facility takes the following disciplinary action:
(A) Class I abuse. The employee/agent is dismissed
from employment.
(B) Class II abuse. The employee/agent is placed
on suspension for up to 10 days, demoted, or dismissed. If the
employee is exempt under the provisions of the Fair Labor Standards
Act (FLSA), the suspension shall be in compliance with relevant
provisions of the FLSA and current TDMHMR personnel policies.
(C) Class III abuse or neglect. The employee/
agent may receive a written reprimand which becomes a part of
the employee’s personnel file or the agent’s file, or the employee/
agent may be placed on suspension for up to 10 days, demoted, or
dismissed. If the employee is exempt under the provisions of the
FLSA the suspension shall be in compliance with relevant provisions
of the FLSA and current TDMHMR personnel policies.
(4) When disciplinary action is taken against an employee
based on abuse, neglect, or exploitation, the head of a facility shall
notify the employee in writing of the disciplinary action and any right
to a grievance hearing the employee may have under the department’s
internal policies and procedures relating to employee grievances. If
the employee files a complaint in response to a written reprimand
resulting from an investigation of abuse, neglect, or exploitation, or
if the employee files a grievance in response to disciplinary action
resulting from an investigation of abuse, neglect, or exploitation, the
head of the facility will, upon the employee’s written request, provide
the employee with a copy of the investigative report. Before receiving
the report, the employee will be required to complete a document
acknowledging that the report’s content must be kept confidential.
Additional documentary evidence, if any, may be accessed by the
employee in accordance with procedures outlined in Section 3.116
of the Human Resources Operating Instruction (relating to Employee
Grievances).
(5) When disciplinary action is taken against an agent
based on abuse, neglect, or exploitation, the head of a facility shall
notify the agent in writing of the disciplinary action.
(6) The victim and legal guardian or parent (if the person
served is a child) shall be informed in writing of the disciplinary ac-
tion, if any, taken against the employee, and of the employee’s right
to request a grievance hearing to dispute the disciplinary action. The
notice shall include an offer to inform the victim, legal guardian, or
parent (if the victim is a child) of the occurrence of a grievance hear-
ing upon request.
(7) If Advocacy, Inc. informs TDMHMR that it repre-
sents the victim of aconfirmed Class I abuse investigation, TDMHMR
will notify Advocacy, Inc. if the employee requests a grievance hear-
ing.
(8) If requested by the head of the facility, the APS
investigator who conducted the investigation shall attend thegrievance
hearing.
(9) The head of the facility will provide TDPRS with a
copy of hearings officers’ decisions of employee grievances which
involve TDPRS investigations.
§417.511. Responsibilities of Administrator and Employees of Con-
tractors.
(a) The head of each facility is responsible for ensuring that
all of the facility’ s contracts require the contractor to comply with
this subchapter.
(b) The specific procedures and responsibilities contained
in the following sections for the head of the facility and facility
employees are the same for the administrator of a contractor and
contractor employees:
(1) §417.505 of this title (relating to Reporting Respon-
sibilities of All TDMHMR Employees and Agents: Reports to Texas
Department of Protective and Regulatory Services (TDPRS));
(2) §417.507 of this title (relating to Responsibilities of
the Head of the Facility); and
(3) §417.509 of this title (relating to Completion of the
Investigation), with the exception of subsections (b), (h), (i), and (j).
(c) Upon notification of an allegation at a contractor, the
APS investigator will immediately notify the administrator of the
contractor and the head of the facility.
(d) Allegations at contractors are investigated in accordance
with Chapter 710, Subchapter A, Title 40 (relating to Abuse, Neglect,
and Exploitation of Persons Served by TDMHMR Facilities). If an
allegation involves clinical practice of a contractor physician, dentist,
registered nurse, or licensed vocational nurse, the APS investigator
refers the allegation to the administrator of the contractor or the
contractor’ s medical, dental, or nursing director, as appropriate to the
discipline involved, for review for possible peer review and reporting,
as required by law, to the licensing authority for the discipline under
review.
(e) Upon completion of an investigation, the APS inves-
tigator shall submit a copy of the complete investigative report as
described in §417.509(a) of this title (relating to Completion of the
Investigation) to the administrator of the contractor and the head of
the facility.
(f) The administrator of the contractor shall notify the head
of the facility of any action taken against a contractor employee as a
result of an allegation or an investigation.
§417.512. Data Collection and Coordination of Oversight Respon-
sibilities.
(a) Data collection.
(1) TDMHMR and TDPRS will use the TDPRS Child
Abuse and Adult Protective Services System (CAPS) to record the
data necessary to report and analyze information, including individual
incidents, multiple incidents, group incidents, unfounded allegations,
and pending cases.
(2) TDMHMR and TDPRS will create a quarterly and
annual report, which includes:
(A) number of investigations completed by classifica-
tion sorted by program type;
(B) number of confirmed investigations completed by
classification sorted by program type;
(C) number of completed investigations by disposi-
tion;
(D) percent of completed investigations by disposi-
tion;
(E) number of completed investigations involving
serious physical injuries sorted by program type;
(F) confirmation rate;
(G) average number of days to complete the investi-
gations sorted by program type;
22 TexReg 12004 December 5, 1997 Texas Register
(H) total number of investigations that required an
extension sorted by program type;
(I) number of cases reported to law enforcement;
(J) number of pending investigations at the end of the
report period; and
(K) disciplinary actions resulting from investigations.
(3) TDPRS will download CAPS information on facility
investigations to TDMHMR who will add at least the following
information:
(A) employee disciplinary actions;
(B) employee grievance dispositions; and
(C) employee identification.
(b) Coordination of oversight responsibilities. TDMHMR
will make available to TDPRS on an ongoing basis a list of:
(1) all programs operated by and under contract with
facilities; and
(2) all private providers funded by Medicaid to pro-
vide home and community-based services (HCS) and home and
community-based services-OBRA (HCS-O).
(c) Dismissed employees. TDMHMR will implement
systemsto ensurethat employees who are dismissed because of abuse,
neglect, or exploitation and whose dismissal is upheld at a grievance
hearing or who fail to request a grievance hearing are not eligible for
reemployment at any facility.
§417.513. Prohibition Against Retaliatory Action.
(a) Retaliatory action. Any employee, agent, or person
served who in good faith makes an allegation shall not be subjected to
retaliatory action by any employeeof thedepartment or any individual
affiliated with an employee of the department.
(1) Any individual who believes he or she is being sub-
jected to retaliatory action upon making an allegation, or who believes
an allegation has been ignored without cause, shall immediately con-
tact the head of the facility. Such individual may also contact:
(A) the Office of Consumer Services and Rights
Protection, Central Office, at the dedicated toll-free number for
facilities and state-operated community services at 1-800-252-8154;
or
(B) the Office of the Attorney General at (512) 463-
2120 which, under the Whistleblower Act, Texas Civil Statutes,
Article 6252-16a, may prosecute a supervisor who suspends or
terminates a public employee for reporting a violation of law to law
enforcement authorities.
(2) Retaliatory action against a person served which
might be considered abuse, neglect, or exploitation shall be reported
to TDPRS as outlined in §417.505 of this title (relating to Reporting
Responsibilities of All TDMHMR Employees and Agents: Reports
to the Texas Department of Protective and Regulatory Services
(TDPRS)).
(b) Disciplinary action. Any employee/agent found to have
engaged in retaliatory action is subject to disciplinary action.
§417.514. Staff Training in Identifying, Reporting, and Preventing
Abuse, Neglect, and Exploitation.
(a) This subchapter shall be thoroughly and periodically
explained to all employees, contractors, and agents of each facility as
follows:
(1) All new employees, contractors, and agents (including
physicians) shall receive instruction on the content of this subchapter
during their orientation training and prior to beginning work that
involves direct contact with any person served.
(2) Instruction shall include;
(A) a thorough explanation of the acts and signs of
possible abuse, neglect, or exploitation, including how to identify
symptoms of abuse or neglect;
(B) the disciplinary consequences of abuse, neglect,
or exploitation;
(C) the procedures for reporting incidents of abuse,
neglect, or exploitation;
(D) procedures to secure evidence; and
(E) methods of preventing abuse, neglect, or exploita-
tion.
(3) Within 90 days after the effective date of this
subchapter, the head of the facility shall inform all current employees,
contractors, and agents (including physicians) of changes to policies
and procedures as a result of this subchapter.
(b) Those employees, contractors, and agents in frequent
contact with persons served must receive additional instruction on
the prevention and therapeutic management of aggressive, combative
behavior or similar volatile situations as a unit of instruction within
six months of employment. Instruction shall comply with standards
promulgated by the department.
(c) All supervisory personnel have a continuing responsibil-
ity to keep employees, contractors, and agents (including physicians)
currently informed on rules governing abuse, neglect, and exploitation
and to ensure that each employee receives instruction on identifying
and reporting abuse, neglect, and exploitation not less than once each
calendar year.
(d) Instructional materials, audiovisual, and/or other training
aids concerning this subchapter shall be developed by Human
Resource Development, Central Office, in concurrence with the Office
of Legal Services and the Office of Consumer Services and Rights
Protection.
(e) A record shall be kept by the facility human resources of-
fice on each employee receiving instruction or training in compliance
with this section, including the date training was provided, content of
the training, and the name of the individual conducting the training.
§417.515. Confidentiality of Investigative Process and Report.
The reports, records, and working papers used by or developed in the
investigative process and the resulting final report regarding abuse,
neglect, and exploitation are confidential and may be disclosed only
as provided under law. Information discussed during deliberations of
abuse, neglect, and exploitation investigations may not be discussed
outside the purview of those deliberations with the exception of the
concerns and recommendations which are to be addressed by the
appropriate person(s) or as otherwise allowed in §417.509 of this
title (relating to Completion of the Investigation).
§417.516. Exhibits.
The following exhibits referenced in this subchapter are available
from the Texas Department of Mental Health and Mental Retardation,
Office of Policy Development, P.O. Box 12668, Austin, Texas 78711-
2668.
(1) Exhibit A - "Sexual assault" as defined the Texas
Penal Code, §22.011;
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(2) Exhibit B - Adult Protective Services Referral Form;
(3) Exhibit C - TDPRS’ "Procedures and Techniques for
Investigation of Abuse and Neglect";
(4) Exhibit D - Client Injury/Incident Report form (PORS
5/16R);
(5) Exhibit E - guidelines governing separation of the
alleged perpetrator and alleged victim;
(6) Exhibit F - Request by Head of Facility/SOCS/Center
for Review of Finding form;
(7) Exhibit G - Client Abuse and Neglect Report (AN-1-
A) form; and
(8) Exhibit H - memo titled "Procedures in Abuse and
Neglect Investigations and Thurston Rebuttal Proceedings."
§417.517. References.
Reference is made to the following statutes and rules and operating
instructions of the department:
(1) Texas Family Code, §261.001;
(2) Section 1, Chapter 635, Acts of the 72nd Legislature,
Regular Session, 1991 (Article 4512o, Vernon’ s Texas Civil Statutes);
(3) Section 2, Licensed Professional Counselor Act
(Article 4512g, Vernon’s Texas Civil Statutes);
(4) Section 2, Licensed Marriage and Family Therapist
Act (Article 4512c-1, Vernon’ s Texas Civil Statutes);
(5) Section 1.03, Medical Practice Act (Article 4495b,
Vernon’s Texas Civil Statutes);
(6) Section 2, Psychologists’ Certification and Licensing
Act (Article 4512c, Vernon’s Texas Civil Statutes);
(7) Whistleblower Act, Texas Civil Statutes, Article
6252-16a;
(8) Texas Penal Code, §§22.011 and 43.01;
(9) Chapter 403, Subchapter K of this title (relating to
Client- Identifying Information);
(10) Chapter 404, Subchapter E of this title (relating to
Rights of Persons Receiving Mental Health Services);
(11) Chapter 404, Subchapter G of this title (relating to
Unusual Incidents Involving Persons Served by TXMHMR Facilities);
(12) Chapter 405, Subchapter F of this title (relating to
Voluntary and Involuntary Behavioral Interventions in Mental Health
Programs;
(13) Chapter 405, Subchapter H of this title (relating
to Behavior Management - Facilities Serving Persons With Mental
Retardation);
(14) Chapter 405, Subchapter Y of this title (relating to
Client Rights - Mental Retardation Services);
(15) Chapter 710, Subchapter A, Title 40 (relating to
Abuse, Neglect, and Exploitation of Persons Served by TDMHMR
Facilities).
(16) TDMHMR Human ResourcesOperating Instruction;
(A) §3.112 (relating to Separations, Suspensions, and
Demotions); and
(B) §3.116 (relating to Employee Grievances);
(17) Investigative Medical Peer Review Operating In-
struction, 408 - 2; and
(18) Investigative Nursing Peer Review Operating In-
struction, 408 - 1.
§417.518. Distribution.
(a) This subchapter will be distributed to:
(1) members of the Texas Mental Health and Mental
Retardation Board; (2) membersof the Board of the TexasDepartment
of Protective and Regulatory Services;
(3) Central Office executive, management, and program
staff;
(4) superintendents and executive directors of all depart-
ment facilities;
(5) advocacy organizations;
(6) the Texas Board of Medical Examiners;
(7) the Texas Board of Dental Examiners;
(8) the Texas Board of Nurse Examiners; and
(9) the Texas Board of Licensed Vocational Nurse
Examiners.
(b) The head of each facility is responsible for duplicating
and disseminating copies of this subchapter to:
(1) appropriate staff;
(2) contractors and agents; and
(3) any person served, employee, or other individual
desiring a copy.
(c) The head of each facility is responsible for prominently
displaying copies of this subchapter at nursing stations and on bulletin
boards within each facility.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on November 24, 1997.
TRD-9715810
Ann Utley
Chairman, Texas MHMR Board
Texas Department of Mental Health Mental Retardation
Earliest possible date of adoption: January 5, 1998
For further information, please call: (512) 206–4516
♦ ♦ ♦
TITLE 30. ENVIRONMENTAL QUALITY
Part I. Texas Natural Resource Conserva-
tion Commission
Chapter 330. Municipal Solid Waste
Subchapter A. General Information
30 TAC §330.2
The Texas Natural Resource Conservation Commission (com-
mission) proposes an amendment to §330.2, concerning Defi-
nitions.
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EXPLANATION OF PROPOSED RULE
The purpose of the proposed amendment is to implement
legislative changes to Health and Safety Code §361.560(3)
regarding the definition of medical waste. House Bill 1644,
74th Legislature (1995), excluded from the definition of medical
waste that medical waste produced on farmland and ranchland
as defined in Agriculture Code §252.001(6); and House Bill
956, 75th Legislature (1997), excluded from the definition those
artificial, nonhuman materials removed from a patient and
requested by the patient, including but not limited to orthopedic
devices and breast implants.
FISCAL NOTE
Stephen Minick, Strategic Planning and Appropriations Division,
has determined that for the first five-year period the section as
proposed is in effect, there are no significant fiscal implications
anticipated for state and local governments as a result of
administration or enforcement of the section.
PUBLIC BENEFIT
Mr. Minick has also determined that for each year of the first
five years the section as proposed is in effect, the public benefit
anticipated as a result of enforcement of and compliance with
the section will be more cost-effective management and regu-
lation of medical wastes, the reduction of regulatory and waste
management costs for certain agricultural operations, and im-
provement in the ability of a person to retain certain artificial,
nonhuman materials surgically removed. The proposed amend-
ment will provide a potential cost savings for operators of farms
and ranches that may generate wastes that are potentially sub-
ject to regulation as medical waste under the current defini-
tion. The proposed exemption of these wastes from regulation
as medical waste will reduce the costs of handling, storage,
treatment, transportation, and disposal. The amount of waste
generated by facilities subject to the proposed provision has
not been determined, but total cost savings are not estimated
to have significant implications for most operators or for com-
mercial waste management operations. Many of the affected
facilities are presumed to be small businesses. Cost savings
for small businesses will be directly proportional to the amounts
of waste generated subject to this rule. There are no economic
costs anticipated for any individual required to comply with the
section as proposed.
DRAFT REGULATORY IMPACT ANALYSIS
The commission has reviewed the proposed rulemaking in light
of the regulatory analysis requirements of Texas Government
Code §2001.0225 and has determined that the rulemaking
is not subject to §2001.0225 because it does not meet the
definition of a "major environmental rule" as defined in the act,
and it does not meet any of the four applicability requirements
listed in §2001.0225(a).
TAKINGS IMPACT ASSESSMENT
The commission has prepared a Takings Impact Assessment for
this rule pursuant to Texas Government Code Annotated Sec-
tion 2007.043. The following is a summary of that assessment.
The specific purpose of the proposal is to amend the defini-
tion of medical waste to conform with legislative changes to the
definition. The rule amendment will substantially advance the
specific purpose by incorporating the legislative changes into
the definition of medical waste. Promulgation and enforcement
of this rule amendment will not affect or create a burden on
private real property because the amendment is only to revise
the definition of medical waste by providing some legislatively-
mandated exclusions. The exclusions will make the existing rule
less stringent primarily by reducing the management standards
for medical waste produced on certain farmlands and ranch-
lands. There is no other identifiable exemption in Senate Bill 14
that specifically applies.
COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW Staff has reviewed the proposed rulemaking and found
that the rule is neither identified in Coastal Coordination Act Im-
plementation Rules, 31 TAC §505.11, relating to Actions and
Rules Subject to the Coastal Management Program (CMP), nor
will affect any action/authorization identified in Coastal Coordi-
nation Act Implementation Rules, 31 TAC §505.11. Therefore,
the proposed rule is not subject to the CMP.
SUBMITTAL OF COMMENTS
Written comments may be mailed to Heather Evans, TNRCC,
Office of Policy and Regulatory Development, MC 205, P.O.
Box 13087, Austin, Texas 78711-3087 or faxed to (512) 239-
4808. All comments should reference Rule Log Number 97162-
330-WS. Comments must be received by 5:00 p.m., January
5, 1998. For further information concerning this proposal,
please contact Hector Mendieta, Waste Policy and Regulations
Division, (512) 239-6694.
STATUTORY AUTHORITY
The amendment is proposed under Texas Water Code §5.103
which provides the commission with the authority to adopt any
rules necessary to carry out its powers and duties under the
Texas Water Code and other laws of the State of Texas; and the
Solid Waste Disposal Act (Act), Texas Health and Safety Code,
§361.024, which provides the commission with the authority to
adopt rules consistent with the policy and purposes of the Act,
and §361.560(3), which is the amended definition of medical
waste.
The proposed amendment implements Health and Safety Code
Chapter 361.
§330.2. Definitions.
Unless otherwise noted, all terms contained in this section are defined
by their plain meaning. This section contains definitions for terms
that appear throughout this chapter. Additional definitions may appear
in the specific section to which they apply. As used in this chapter,
words in the masculine gender also include the feminine and neuter
genders, words in the feminine gender also include the masculine and
neuter genders; words in the singular include the plural and words
in the plural include the singular. The following words and terms,
when used in this chapter, shall have the following meanings, unless
the context clearly indicates otherwise.
Medical waste-Waste generated by health-care-related facilities and
associated with health-care activities, not including garbage or rubbish
generated from offices, kitchens, or other non-health-care activities.
The term includes special waste from health care-related facilities
which is comprised of animal waste, bulk blood and blood products,
microbiological waste, pathological waste, and sharps as those terms
are defined in 25 TAC §1.132 (relating to Definition, Treatment, and
Disposition of Special Waste from Health-Care Related Facilities).
The term does not include medical waste produced on farmland
and ranchland as defined in Agriculture Code §252.001(6) (relating
to Definitions - Farmland or ranchland), nor does the term include
artificial, nonhuman materials removed from a patient and requested
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by the patient, including but not limited to orthopedic devices and
breast implants.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Natural Resource Conservation Commission
Proposed date of adoption: March 4, 1997
For further information, please call: (512) 239–1970
♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION
Part X. Texas Water Development Board
Chapter 359. Water Banking
31 TAC §§359.1-359.3, 359.8, 359.11, 359.15
The Texas Water Development Board (the board) proposes
amendments to §§359.1-359.3, 359.8, and 359.11 and new
§359.15, concerning Water Banking. The amendments and
new section reflect changes to the administration of the Texas
Water Bank in accordance with the changes made by Senate
Bill 1 to the Texas Water Code, Chapter 15, Subchapter K. The
amendments and new section will allow the board to continue
to administer the water bank to facilitate water transactions to
provide sources of adequate water supplies for use within the
State of Texas.
The amendment to §359.1 reflect changes in language on the
purpose of the Bank to conform with the new legislative direc-
tive. The amendment to §359.2 redefines "conserved water" in
accordance with changes made to the statute. Amendment to
§359.3 expands the role of the bank to include accepting and
holding water rights for environmental purposes. The amend-
ment to §359.8 removes the 50% limitation on the deposit of
water rights into the bank and makes conforming changes. The
amendment to §359.11 allows the bank to expand its role in pro-
viding information on water marketing consistent with changes
to the statute. New §359.15 establishes the Texas Water Trust
within the water bank to hold water rights dedicated to envi-
ronmental purposes. The section requires the Texas Natural
Resource Conservation Commission to approve deposits into
the trust after consultation with the board and Texas Parks &
Wildlife Department, and limits the term of deposit of a right
placed in the trust to that specified by the commission or, if the
commission does not specify a term, for the term agreed to by
the depositor and board’s executive administrator.
Paris Peden, the Interim Director of Accounting and Finance,
has determined that for the first five year period the sections
are in effect there will be no fiscal implications on State or local
government.
Ms. Peden also has determined that for each year of the
first five years that the sections are in effect the public benefit
anticipated as a result of implementing the sections will be
an increased likelihood of the availability of water rights for
marketing transactions and environmental purposes. There will
not be an effect on small businesses. There are no anticipated
economic costs to persons who are required to comply with the
amendments and new section as proposed.
Comments on the proposed amendments and new section
will be accepted for 30 days following publication and may be
submitted to Suzanne Schwartz, General Counsel, Texas Water
Development Board, P.O. Box 13231, Austin, Texas, 78711-
3231.
The amendments and new section are proposed under the
authority of the Texas Water Code, §6.101, which provides the
Texas Water Development Board with the authority to adopt
rules necessary to carry out the powers and duties of the
board provided by the Texas Water Code and the laws of the
state, and §15.703(b), which authorizes the board to adopt rules
necessary for implementing the water bank.
Texas Water Code, Chapter 15, Subchapter K are the statutory
provisions affected by the proposed amendments and new
section.
§359.1. Purpose.
These sections are proposed to establish and administer the Texas
Water Bank in accordance with the Texas Water Code, Chapter
15, Subchapter K. The board shall administer the water bank to
facilitate water transactions [the transfer of water from all sources
as necessary] to provide sources of adequate water supplies for use
within the State of Texas. The [proposed] adoption of these rules is
not intended to prevent any person from selling or leasing water or
water rights by transactions outside the purview of the water bank
or duly-established regional water banks, where such transactions are
otherwise allowed by law.
§359.2. Definitions.
The following words and terms when used in this chapter shall
have the following meanings, unless the context clearly indicates
otherwise:
Conserved water - That amount of water saved by a holder of an ex-
isting permit, certified filing, or certificate of adjudication [which has
been made available for alternative or future uses ] through practices,
techniques, and technologies that would otherwisebeirretrievably lost
to all consumptive beneficial uses arising from storage, transportation,
distribution, or application [reduce the consumption of water, reduce
the loss or waste of water, improve the efficiency in use of water, or
increase the availability of water through recycling or reuse ]. Addi-
tionally, that amount of ground water made available for alternative
or future uses through practices, techniques, and technologies that
reduce the consumption of ground water, reduce the loss or waste
of ground water, improve the efficiency in use of ground water, or
increase the availability of ground water through recycling or reuse.
§359.3. Board Acquisition Of Water Rights.
The board may purchase, lease, hold, accept as a gift, and sell water
rights or the right to use water as necessary to operate the bank
and facilitate the transfer of water rights from the bank for future
beneficial use in Texas,including accepting and holding donations of
water rights to meet instream, water quality, fish and wildlife habitat,
or bay and estuary inflow needs in accordance with state law.
§359.8. Deposits, Transfers, Cancellation Protection, and With-
drawals.
(a) A [Up to 50% of a] water right or portion thereof may
be deposited in the bank for an initial term of up to 10 years, unless
otherwise held in the Texas Water Trust described in §359.15 of this
(relating to Texas Water Trust), during which time the water right
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or portion of the water right deposited is exempt from cancellation
by the commission under the terms of Texas Water Code, Chapter
11, Subchapter E, as provided by Texas Water Code, §15.704.The
water right or that portion of the water right deposited is exempt
from cancellation under this subsection only once, even if it has been
transferred or redeposited. Thewater right or that portion of the water
right which is on deposit remains on deposit until it is withdrawn.
(b) The administrator may accept deposits of water rights,
including conserved water, into the bank. The administrator, acting
within the purposes of the Texas Water Code, Chapter 15, Subchapter
K, may also take any appropriate action to facilitate water transactions
[ transfers] both within and external to the operations of the water
bank.
(c) The water right or that portion of a water right that
has been transferred while on deposit in the bank is exempt from
cancellation by the commission under the terms of the Texas Water
Code, Chapter 11, Subchapter E, for a period of 10 years following
commission approval of any necessary actions relating to the transfer
of that water right.
(d) (No change.)
(e) The water right or that portion of a water right that
has been deposited in the bank may be withdrawn upon the
depositor’s completion of a withdrawal form and its submission to
the administrator. A copy of this form must be submitted by the
withdrawing depositor to the executive director of the commission at
the same time it is submitted to the administrator. The withdrawal
is effective upon the date of signature by the administrator on the
withdrawal form or 30 days after the submission of the withdrawal
form, whichever occurs earlier. A water right may be withdrawn by
the administrator under §359.6 of this title (relating to Bank Review).
(f)-(g) (No change.)
§359.11. Information.
In response to requests, the administrator shall provide information
available from the bank, unless such information is required to be
withheld under the Texas Open Records Act. The bank may act as a
clearinghouse for water marketing information, including water avail-
ability, pricing of water transactions, environmental considerations,
and potential buyers and sellers of water rights. The administrator
may provide technical assistance as possible, to potential depositors,
depositors, or potential buyers, concerning water conservationand
may prepare and publish a manual on structuring water transactions.
§359.15. Texas Water Trust.
(a) The Texas Water Trust is established within the water
bank to hold water rights dedicated to environmental needs, including
instream flows, water quality, fish and wildlife habitat, or bay and
estuary inflows.
(b) No water right shall be placed into the Texas Water Trust
without the review and approval of the commission after appropriate
consultation with the department and board.
(c) A water right shall be held in trust under this section for
the term specified by the commission in its approval under subsection
(b) of this section or, if the commission does not specify a term, for
the term agreed upon between the administrator and the depositor.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on November 21, 1997.
TRD-9715672
Gail L. Allan
Director, Administration and Northern Legal Services
Texas Water Development Board
Proposed date of adoption: January 15, 1998
For further information, please call: (512) 463-7981
♦ ♦ ♦
Chapter 363. Financial Assistance Programs
The Texas Water Development Board (board) proposes amend-
ments to §363.33 and §363.209, concerning Financial Assis-
tance Programs. The amendments allow for the adjustment of
subsidy and elimination of a lending option in State Revolving
Fund programs. Amendments to §363.33 adjust the fixed rate
index scale used for insured borrowers from the 98 Scale of
the Delphis Hanover Corporation Range of Yield Curve Scales
(Delphis) to the higher of the borrower’s uninsured fixed rate
index scale or the 96 Delphis Scale, adjust the Loan Origina-
tion Charge from 2.25% of the SRF loan amount to 1.85%, and
reduce the corresponding basis point subsidy (relating to Ad-
ministrative Cost Recovery) from 30 basis points to 25 basis
points. Amendments to §363.33 and §363.209 eliminate Pay-
ment Option II (Origination Charge and Servicing Charge).
Ms. Paris Peden, Interim Director of Accounting & Finance, has
determined that for the first five year period the sections are in
effect there will be no fiscal implications for state government
as a result of enforcing or administering the sections. There
will be fiscal implications for local government as a result of
enforcing or administering the sections, but because these are
future loan applications and are unknown at this time as to type
and amount, the fiscal impacts are impossible to calculate or to
even project.
Ms. Peden also has determined that for each year of the first
five years that the sections are in effect the public benefit antic-
ipated as a result of enforcing the sections will be better man-
agement of the overall cashflow requirements of the program.
There will not be an effect on small businesses. There is no an-
ticipated economic cost to persons who are required to comply
with the amendments as proposed.
Comments on the proposed amendments will be accepted for
30 days following publication and may be submitted to Doug
Scott, (512) 463-5850, Texas Water Development Board, P.O.
Box 13231, Austin, Texas, 78711-3231.
Subchapter A. General Provisions
Formal Action by the Board
31 TAC §363.33
The amendment is proposed under the authority of the Texas
Water Code, §6.101 which provide the Texas Water Develop-
ment Board with the authority to adopt rules necessary to carry
out the powers and duties in the Water Code and other laws of
the State.
The statutory provisions affected by the proposed amendment
is Texas Water Code, Chapter 15, Subchapter J, §15.606 and
§15.609.
§363.33. Interest Rates for Loans and Purchase of Board’s Interest
in State Participation Projects.
(a) Procedures and Method for Setting Fixed Interest Rates.
(1) (No change.)
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(2) For loans from the Development Fund or for lending
rates for purchases of the board’s interest in state participation
projects, the Development Fund Manager will set the interest rate
at the higher of:
(A)-(B) (No change.)
(C) for loans with a maturity less than 15 years, if the
interest rates calculated in subparagraph (A) [or (B)] of this paragraph
results in a true interest cost that is less than the minimum true interest
cost of the lending rate scale established under subsection (b) of this
section for those funds, at a rate increased to match the minimum
true interest costs so the board may recover all costs attributed to the
bonds sold by the board.
(3) (No change.)
(b) (No change.)
(c) Interest Rates for Loans from the State Water Pollution
Control Revolving Fund.
(1) The fixed interest rates for SRF loans under this
chapter are set at a rate 70 basis points below the fixed rate index
rates for borrowers, plus an additional reduction under subparagraph
(A), [or (B)] of this paragraph or if applicable, are set at the total
basis points below the fixed rate index for borrowers derived under (B)
[(C)] of this paragraph. The fixed rate index rates shall be established
for each uninsured borrower based on the borrower’s market cost of
funds as they relate to the Delphis Hanover Corporation Range of
Yield Curve Scales (Delphis [scales]) or the 90 index scale of the
Delphis [ Hanover Corporation Scale] for borrowers with either no
rating or a rating less than investment grade, using individual coupon
rates for each maturity of proposed debt based on the appropriate
index’s scale. The fixed rate index rates shall be established for each
insured borrower based on the higher of the borrower’s uninsured
fixed rate index scale or the Delphis 96 index scale.
(A) [For borrowers which utilize Option One] Under
§363.209(c) of this title (relating to Administrative Cost Recovery) an
additional 25 [30] basis point reduction will be used, for total fixed
lending rates of 95 [100] basis points below the fixed rate index rates
for such borrower.
[(B) For borrowers which utilize Option Two under
§363.209(d) of this title (relating to Administrative Cost Recovery)
an additional 48 basis point reduction will be used, for total fixed
lending rates of 118 basis points below the fixed rate index rates for
such borrower.]
(B) [(C)]For borrowers filing applications on or after
September 21, 1997 for loans with an average bond life in excess
of 14 years or, at the discretion of the board for borrowers filing
applications on or after September 21, 1997 for loans which have debt
schedules less than 20 years and which produce a total fixed lending
rate reduction in excess of a "standard loan structure" (defined as a
debt service schedule in which the first year of the maturity schedule
is interest only followed by 20 years of principal maturing on the
basis of level debt service), the following procedures will be used in
lieu of the provisions of subparagraph [subparagraphs ] (A) [and (B)]
of this paragraph to determine the total fixed lending rate reduction:
(i) The interest rate component of level debt service
will be determined by using the 13th year coupon rate of the
appropriate index of the Delphis scales that corresponds to the 13th
year of principal of the standard loan structure and that is measured
from the first business day on the month the loan application will be
presented to the board for approval.
(ii) Level debt service will be calculated using the
13th year Delphis Scale coupon rate as described in clause (i) of this
subparagraph and the par amount of the loan according to a standard
loan structure. For a loan which has been proposed for a term of
years equal to a standard loan structure, the dates specified in the
loan application shall be used for interest and principal calculation.
For a loan which has been proposed for a term of years less than a
standard loan structure or longer than a standard loan structure, level
debt service will be calculated beginning with the dated date and
based upon the principal and interest dates specified in the application,
and continuing for the term of a standard loan structure.
(iii) A calculation will be made to determine how
much a borrower’s interest would be reduced if the loan had been
made according to the total fixed lending rate reduction provided
in subparagraph (A) [or (B)] of this paragraph [as chosen by the
borrower,] and based upon the principal payments calculated in clause
(ii) of this subparagraph.
(iv) The board will establish a total fixed lending
rate reduction for the loan that will achieve the interest savings in
clause (iii) of this subparagraph based upon the principal schedule
proposed by the borrower.
(2)-(3) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Water Development Board
Proposed date of adoption: January 15, 1998
For further information, please call: (512) 463-7981
♦ ♦ ♦




The amendment is proposed under the authority of the Texas
Water Code, §6.101 which provide the Texas Water Develop-
ment Board with the authority to adopt rules necessary to carry
out the powers and duties in the Water Code and other laws of
the State.
The statutory provisions affected by the proposed amendment
is Texas Water Code, Chapter 15, Subchapter J, §15.606 and
§15.609.
§363.209. Administrative Cost Recovery.
(a) (No change.)
(b) Payment Method [Options]. Recipients of loan commit-
ments made after the effective date of this section willutilize the
[select ] payment method [options one or two ] as provided in sub-
section (c) [or (d)] of this section.
(c) Loan[Option One: ] Origination Charge[ Only]. [Pur-
suant to this option, ]A loan origination charge will be assessed of
1.85% [2.25%] of the SRF loan amount, excluding the amount of the
origination charge. The loan origination charge is a one-time charge
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that is due and payable at the time of loan closing. The loan origi-
nation charge may be financed as a part of the SRF loan.
[(d) Option Two: Origination Charge and Servicing Charge.]
[(1) Pursuant to thisoption, both a loan origination charge
and a servicing charge will be assessed.]
[(2) The loan origination charge will be 1.65% of the
SRF loan amount, excluding the amount of the origination charge,
and will be due and payable at the time of loan closing. The loan
origination charge may be financed as a part of the SRF loan.]
[(3) The servicing charge will be 0.15% of the SRF
loan, excluding the amount of the origination charge, and is due and
payable annually at the time of the interest only payment date. A
schedule of servicing charges will be calculated at the time of loan
closing for the life of the SRF loan. In the event of early payoff of
a loan, all remaining servicing charges calculated in this subsection
must be paid in full at the time of the payoff.]
(d) [(e)] Administrative Cost Recovery Fund. Charges
collected according to this section shall be deposited into the
Administrative Cost Recovery Fund.
(e) [(f)] Use of Funds. Monies deposited into the Adminis-
trative Cost Recovery Fund shall be used only for administration of
the SRF program, unless transferred pursuant to subsection(f) [(g)]
of this section.
(f) [(g)] Transfer of Funds. Subject to subsection (e) [(f)]
of this section, the board may authorize transfer of funds from the
Administrative Cost Recovery Fund into the SRF Program account
and used for any purpose for which other funds in the SRF Program
Account can be used.
(g) [(h)] Investment of Funds. Monies in the Administrative
Cost Recovery Fund shall be invested in authorized investments as
provided by board order, resolution, or rule.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Water Development Board
Proposed date of adoption: January 15, 1998
For further information, please call: (512) 463-7981
♦ ♦ ♦
Chapter 371. Drinking Water State Revolving
Fund
The Texas Water Development Board (board) proposes amend-
ments to §371.22 and §371.52, concerning the Drinking Water
State Revolving Fund (DWSRF). The amendments allow for the
adjustment of subsidy and elimination of a lending option in
State Revolving Fund programs. Amendments to §371.22 and
§371.52 will eliminate Payment Option II (Origination Charge
and Servicing Charge). Amendments to §371.52 will adjust the
fixed rate index scale used for insured borrowers from the 98
Scale of the Delphis Hanover Corporation Range of Yield Curve
Scales (Delphis) to the higher of the borrower’s uninsured fixed
rate index scale or the 96 Delphis Scale.
Ms. Paris Peden, Interim Director of Accounting & Finance, has
determined that for the first five year period the sections are in
effect there will be no fiscal implications for state government
as a result of enforcing or administering the sections. There
will be fiscal implications for local government as a result of
enforcing or administering the sections, but because these are
future loan applications and are unknown at this time as to type
and amount, the fiscal impacts are impossible to calculate or to
even project.
Ms. Peden also has determined that for each year of the first
five years that the sections are in effect the public benefit antic-
ipated as a result of enforcing the sections will be better man-
agement of the overall cashflow requirements of the program.
There will not be an effect on small businesses. There is no an-
ticipated economic cost to persons who are required to comply
with the amendments as proposed.
Comments on the proposed amendments will be accepted for
30 days following publication and may be submitted to Doug
Scott, (512) 463-5850, Texas Water Development Board, P.O.
Box 13231, Austin, Texas, 78711-3231.
Program Requirements
31 TAC §371.22
The amendment is proposed under the authority of the Texas
Water Code, §6.101 and §15.605 which provide the Texas
Water Development Board with the authority to adopt rules
necessary to carry out the powers and duties in the Water Code
and other laws of the State and specifically the SRF programs.
The statutory provisions affected by the proposed amendment
is Texas Water Code, Chapter 15, Subchapter J, §15.609 and
§15.606.
§371.22. Administrative Cost Recovery.
(a) (No change.)
(b) Payment Method [Options]. Recipients of loan commit-
ments made after the effective date of this section willutilize the
[select] payment method [options one or two] as provided in subsec-
tion (c) [or (d)] of this section.
(c) Loan [Option One:] Origination Charge[ Only]. [Pur-
suant to this option, ] A loan origination charge will be assessed of
2.25% of the DWSRF loan amount, excluding the amount of the orig-
ination charge. The loan origination charge is a one-time charge that
is due and payable at the time of loan closing. The loan origination
charge may be financed as a part of the DWSRF loan.
[(d) Option Two: Origination Charge and Servicing Charge.]
[(1) Pursuant to thisoption, both a loan origination charge
and a servicing charge will be assessed.]
[(2) The loan origination charge will be 1.65% of the
DWSRF loan amount, excluding the amount of the loan origination
charge, and will be due and payable at the time of loan closing. The
loan origination charge may be financed as a part of the DWSRF
loan.]
[(3) The servicing charge will be 0.15% of the DWSRF
loan, excluding the amount of the origination charge, and is due and
payable annually at the time of the interest only payment date. A
schedule of servicing charges will be calculated at the time of loan
closing for the life of the DWSRF loan. In the event of early payoff
of a loan, all remaining servicing charges calculated in this subsection
must be paid in full at the time of the payoff.]
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(d) [(e)] DWSRF Administrative Cost Recovery Fund.
Charges collected according to this section shall be deposited into
the DWSRF Administrative Cost Recovery Fund.
(e) [(f)] Use of Fund. Monies deposited into the Adminis-
trative Cost Recovery Fund shall be used only for administration of
the DWSRF program, unless transferred pursuant to subsection (f)
[(g)] of this section.
(f) [(g)] Transfer of Funds. Subject to subsection (e) [(f)]
of this section, the board may authorize transfer of funds from
the DWSRF Administrative Cost Recovery Fund into the DWSRF
Program Account and the transferred funds may be used for any
purpose for which other funds in the DWSRF Program Account can
be used.
(g) [(h)] Investment of Funds. Monies in the DWSRF
Administrative Cost Recovery Fund shall be invested in authorized
investments as provided by board order, resolution, or rule.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Water Development Board
Proposed date of adoption: January 15, 1998
For further information, please call: (512) 463-7981
♦ ♦ ♦
Board Action on Application
31 TAC §371.52
The amendment is proposed under the authority of the Texas
Water Code, §6.101 and §15.605 which provide the Texas
Water Development Board with the authority to adopt rules
necessary to carry out the powers and duties in the Water Code
and other laws of the State and specifically the SRF programs.
The statutory provisions affected by the proposed amendment




(b) Fixed Rates. The fixed interest rates for DWSRF loans
under this chapter are set at rates 120 basis points below the fixed rate
index rates for borrowers plus an additional reduction under paragraph
(1) [or (2)] of this subsection, or if applicable, are set at the total
basis points below the fixed rate index for borrowers derived under
paragraph (2) [(3)] of this subsection. Using individual coupon
rates for each maturity of proposed debt based on the appropriate
index’s scale, the fixed rate index rates shall be established for each
uninsured borrower based on the borrower’s market cost of funds
as they relate to the Delphis Hanover Corporation Range of Yield
Curve Scales (Delphis[ scales ]) or the 90 index scale of the Delphis
[Hanover Corporation Scale ]. For borrowers with either no rating or
a rating less than investment grade, the 90 index scale of the Delphis
[Hanover Corporation Scale] will apply. The fixed rate index rates
shall be established for each insured borrower based on the higher
of the borrower’s uninsured fixed rate index scale or the Delphis 96
index scale.
(1) [For borrowers which utilize Option One] Under
§371.22(c) of this title (relating to Administrative Cost Recovery)
an additional 30 basis points reduction will be used, for total fixed
interest rates of 150 basis points below the fixed index rates for such
borrowers.
[(2) For borrowers which utilize Option Two under
§371.22(d) of this title (relating to Administrative Cost Recovery)
an additional 48 basis points reduction will be used, for total fixed
interest rates of 168 basis points below the fixed index rates for such
borrower.]
(2) [(3)] For borrowers filing applications on or after
September 21, 1997, for loans with an average bond life in excess
of 14 years or, at the discretion of the board for borrowers filing
applications on or after September 21, 1997 for loans which have debt
schedules less than 20 years and which produce a total fixed lending
rate reduction in excess of a "standard loan structure" (defined as a
debt service schedule in which the first year of the maturity schedule
is interest only followed by 20 years of principal maturing on the
basis of level debt service), the following procedures will be used in
lieu of the provisions of paragraph [paragraphs] (1) [and (2)] of this
subsection to determine the fixed lending rate reduction:
(A) The interest rate component of level debt service
will be determined by using the 13th year coupon rate of the
appropriate index of the Delphis scales that corresponds to the 13th
year of principal of the standard loan structure and that is measured
from the first business day on the month the loan application will be
presented to the board for approval.
(B) Level debt service will be calculated using the
13th year Delphis Scale coupon rate as described in subparagraph
(A) of this paragraph and the par amount of the loan according to a
standard loan structure. For a loan which has been proposed for a term
of years equal to a standard loan structure, the dates specified in the
loan application shall be used for interest and principal calculation.
For a loan which has been proposed for a term of years less than a
standard loan structure or longer than a standard loan structure, level
debt service will be calculated beginning with the dated date and
based upon the principal and interest dates specified in the application,
and continuing for the term of a standard loan structure.
(C) A calculation will be made to determine how
much a borrower’s interest would be reduced if the loan had been
made according to the total fixed lending rate reduction provided
in paragraph (1) [or (2)] of this subsection [as chosen by the
borrower,]and based upon the principal payments calculated in
subparagraph (B) of this paragraph.
(D) The board will establish a total fixed lending
rate reduction for the loan that will achieve the interest savings in
subparagraph (C) of this paragraph based upon the principal schedule
proposed by the borrower.
(c)-(d) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Water Development Board
Proposed date of adoption: January 15, 1998
For further information, please call: (512) 463-7981
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♦ ♦ ♦
Chapter 375. State Water Pollution Control Re-
volving Fund
The Texas Water Development Board (the board) proposes
amendments to §375.21 and §375.52, concerning the State Wa-
ter Pollution Control Revolving Fund (SRF). The amendments
allow for the adjustment of subsidy and elimination of a lend-
ing option in State Revolving Fund programs. Amendments to
§375.21 and §375.52 will eliminate Payment Option II (Origina-
tion Charge and Servicing Charge), adjust the fixed rate index
scale used for insured borrowers from the 98 Scale of the Del-
phis Hanover Corporation Range of Yield Curve Scales (Del-
phis) to the higher of the borrower’s uninsured fixed rate in-
dex scale or the 96 Delphis Scale, adjust the Loan Origination
Charge from 2.25% of the SRF loan amount to 1.85%, and re-
duce the corresponding basis point subsidy (relating to Admin-
istrative Cost Recovery) from 30 basis point to 25 basis points.
Ms. Paris Peden, Interim Director of Accounting & Finance, has
determined that for the first five year period the sections are in
effect there will be no fiscal implications for state government
as a result of enforcing or administering the sections. There
will be fiscal implications for local government as a result of
enforcing or administering the sections, but because these are
future loan applications and are unknown at this time as to type
and amount, the fiscal impacts are impossible to calculate or to
even project.
Ms. Peden also has determined that for each year of the first
five years that the sections are in effect the public benefit antic-
ipated as a result of enforcing the sections will be better man-
agement of the overall cashflow requirements of the program.
There will not be an effect on small businesses. There is no an-
ticipated economic cost to persons who are required to comply
with the amendments as proposed.
Comments on the proposed amendments will be accepted for
30 days following publication and may be submitted to Doug
Scott, (512) 463-5850, Texas Water Development Board, P.O.
Box 13231, Austin, Texas, 78711-3231.
Program Requirements
31 TAC §375.21
The amendment is proposed under the authority of the Texas
Water Code, §6.101 and §15.605 which provide the Texas
Water Development Board with the authority to adopt rules
necessary to carry out the powers and duties in the Water
Code and other laws of the State including, specifically, the
SRF program.
The statutory provisions affected by the proposed amendment
is Texas Water Code, Chapter 15, Subchapter J, §15.609 and
§15.606.
§375.21. Administrative Cost Recovery.
(a) (No change.)
(b) Payment Method [Options]. Recipients of binding
commitments made after the effective date of this section willut lize
the [select] payment method [options one or two] as provided in
subsection (c) [or (d)] of this section.
(c) Loan [Option One:] Origination Charge [Only]. [Pur-
suant to this option,] A loan origination charge will be assessed of
1.85% [2.25%] of the SRF loan amount, excluding the amount of the
origination charge. The loan origination charge is a one-time charge
that is due and payable at the time of loan closing. The loan origi-
nation charge may be financed as a part of the SRF loan.
[(d) Option Two: Origination Charge and Servicing Charge.]
[(1) Pursuant to thisoption, both a loan origination charge
and a servicing charge will be assessed.]
[(2) Theloan origination chargewill be1.65% of the SRF
loan amount, excluding the amount of the origination charge, and will
bedueand payable at thetime of closing. The loan origination charge
may be financed as a part of the SRF loan.]
[(3) The servicing charge will be 0.15% of the SRF
loan, excluding the amount of the origination charge, and is due and
payable annually at the time of the interest only payment date. A
schedule of servicing charges will be calculated at the time of loan
closing for the life of the SRF loan. In the event of early payoff of
a loan, all remaining servicing charges calculated in this subsection
must be paid in full at the time of the payoff.]
(d) [(e)] Administrative Cost Recovery Fund. Charges
collected according to this section shall be deposited into the
Administrative Cost Recovery Fund.
(e) [(f)] Use of Funds. Monies deposited into the Adminis-
trative Cost Recovery Fund shall be used only for administration of
the SRF Program, unless transferred pursuant to subsection (f) [(g)]
of this section.
(f) [(g)] Transfer of Funds. Subject to subsection (e) [(f)]
of this section, the board may authorize transfer of funds from the
Administrative Cost Recovery Fund into the SRF Program Account
and used for any purpose for which other funds in the SRF Program
Account can be used.
(g) [(h)] Investment of Funds. Monies in the Administrative
Cost Recovery Fund shall be invested in authorized investments as
provided by board order, resolution, or rule.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Water Development Board
Proposed date of adoption: January 15, 1998
For further information, please call: (512) 463-7981
♦ ♦ ♦
Board Action on Application
31 TAC §375.52
The amendment is proposed under the authority of the Texas
Water Code, §6.101 and §15.605 which provide the Texas
Water Development Board with the authority to adopt rules
necessary to carry out the powers and duties in the Water
Code and other laws of the State including, specifically, the
SRF program.
The statutory provisions affected by the proposed amendment
is Texas Water Code, Chapter 15, Subchapter J, §15.609 and
§15.606.
§375.52. Lending Rates.
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(a) (No change.)
(b) Fixed Rates. The fixed interest rates for SRF loans
under this chapter are set at rates 120 basis points below the fixed
rate index rates for borrowers plus an additional reduction under
paragraph (1) [ or (2)] of this subsection, or if applicable, are set
at the total basis points below the fixed rate index for borrowers
derived under paragraph(2) [(3)] of this subsection. The fixed rate
index rates shall be established for each uninsured borrower based
on the borrower’s market cost of funds as they relate to the Delphis
Hanover Corporation Range of Yield Curve Scales (Delphis[ scale ])
or the 90 index scale of the Delphis [Hanover Corporation Scale
]for borrowers with either no rating or a rating less than investment
grade, using individual coupon rates for each maturity of proposed
debt based on the appropriate index’s scale. The fixed rate index rates
shall be established for each insured borrower based on the higher
of the borrower’s uninsured fixed rate index scale or the Delphis 96
index scale.
(1) [For borrowers which utilize Option One] Under
§375.21(c) of this title (relating to Administrative Cost Recovery)
an additional 25 [30] basis points reduction will be used, for total
fixed interest rates of 145 [150] basis points below the fixed index
rates for such borrower.
[(2) For borrowers which utilize Option Two under
§375.21(d) of this title (relating to Administrative Cost Recovery)
an additional 48 basis points reduction will be used, for total fixed
interest rates of 168 basis points below the fixed index rates for such
borrower.]
(2) [(3)] For borrowers filing applications on or after
September 21, 1997 for loans with an average bond life in excess
of 14 years or, at the discretion of the board for borrowers filing
applications on or after September 21, 1997 for loans which have debt
schedules less than 20 years and which produce a total fixed lending
rate reduction in excess of a "standard loan structure" (defined as a
debt service schedule in which the first year of the maturity schedule
is interest only followed by 20 years of principal maturing on the
basis of level debt service), the following procedures will be used in
lieu of the provisions of paragraph [paragraphs] (1) [and (2)] of this
subsection to determine the total fixed lending rate reduction:
(A) The interest rate component of level debt service
will be determined by using the 13th year coupon rate of the
appropriate index of the Delphis scales that corresponds to the 13th
year of principal of the standard loan structure and that is measured
from the first business day on the month the loan application will be
presented to the board for approval.
(B) Level debt service will be calculated using the
13th year Delphis Scale coupon rate as described in subparagraph
(A) of this paragraph and the par amount of the loan according to a
standard loan structure. For a loan which has been proposed for a term
of years equal to a standard loan structure, the dates specified in the
loan application shall be used for interest and principal calculation.
For a loan which has been proposed for a term of years less than a
standard loan structure or longer than a standard loan structure, level
debt service will be calculated beginning with the dated date and
based upon the principal and interest dates specified in the application,
and continuing for the term of a standard loan structure.
(C) A calculation will be made to determine how
much a borrower’s interest would be reduced if the loan had been
made according to the total fixed lending rate reduction provided in
paragraph (1) [or (2)] of this subsection [as chosen by the borrower,]
and based upon the principal payments calculated in subparagraph
(B) of this paragraph.
(D) The board will establish a total fixed lending
ate reduction for the loan that will achieve the interest savings in
subparagraph (C) of this paragraph based upon the principal schedule
proposed by the borrower.
(c)-(d) (No Change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Water Development Board
Proposed date of adoption: January 15, 1998
For further information, please call: (512) 463-7981
♦ ♦ ♦
TITLE 34. PUBLIC FINANCE
Part I. Comptroller of Public Accounts
Chapter 1. Central Administration
Subchapter A. Practice and Procedure
34 TAC §1.33
The Comptroller of Public Accounts proposes an amendment
to §1.33, concerning discovery. The amendment clarifies
that written requests for admission are an acceptable form
of discovery available for use in contested case proceedings
before the administrative law judges, and provides procedures
for their use.
Mike Reissig, chief revenue estimator, has determined that
for the first five-year period the amendment will be in effect
there will be no significant revenue impact on the state or local
government.
Mr. Reissig also has determined that for each year of the
first five years the amendment is in effect the public benefit
would be in clarifying the rules and making them easier to use.
This amendment is adopted under the Tax Code, Title 2, and
does not require a statement of fiscal implications for small
businesses. There is no significant anticipated economic cost to
individuals who are required to comply with the proposed rule.
Comments on the proposal may be submitted to John Neel,
Chief, Administrative Law Judges, P.O. Box 13528, Austin,
Texas 78711.
This amendment is proposed under the Tax Code, §111.002,
which provides the comptroller with the authority to prescribe,
adopt, and enforce rules relating to the administration and
enforcement of the provisions of the Tax Code, Title 2.




(g) Request for admission.
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(1) At any time after the issuance of a Position Letter,
a party may serve upon any other party a written request for the
admission, for purposes of the pending contested case only, of the
truth of any matter within the scope of subsection (b) of this section
set forth in the request that relates to statements or opinions of fact
or the application of law to fact, including the genuineness of any
documents described in the request. Copies of the documents shall
be served with the request unless they have been or are otherwise
furnished or made available for inspection and copying. Whenever
a party is represented by an attorney or representative of record,
service of a request for admissions shall be made on his attorney
or representative. A true copy of a request for admissions or of a
written answer or objection, together with proof of the service thereof
as provided in §1.32 of this title (relating to Service), shall be filed
promptly in the administrative law judge clerk’s office by the party
making it.
(2) Each matter of which an admission is requested shall
be separately set forth. The matter is admitted without necessity
of an order of the administrative law judge, within thirty days after
service of the request, or within such time as the court may allow,
or as otherwise agreed by the parties, unless the party to whom the
request is directed serves upon the party requesting the admission a
written answer or objection addressed to the matter, signed by the
party or by his attorney or representative. If objection is made, the
reason therefor shall be stated. The answer shall specifically deny the
matter or set forth in detail the reasons that the answering party cannot
truthfully admit or deny the matter. A denial shall fairly meet the
substance of the requested admission, and when good faith requires
that a party qualify his answer or deny only a part of the matter of
which an admission is requested, he shall specify so much of it as is
true and qualify or deny the remainder. An answering party may not
give lack of information or knowledge as a reason for failure to admit
or deny unless he states that he has made a reasonable inquiry and
that the information known or easily obtainable by him is insufficient
to enable him to admit or deny. A party who considers that a matter
of which an admission is requested presents a genuine issue for the
contested case may not, on that ground alone, object to the request;
he may deny the matter or set forth reasons why he cannot admit or
deny it.
(3) Any matter admitted under this subsection is con-
clusively established as to the party making the admission unless
the administrative law judge on motion permits the withdrawal or
amendment of the admission. The administrative law judge may per-
mit withdrawal or amendment of responses and deemed admissions
upon a showing of good cause for such withdrawal or amendment if
the administrative law judge finds that the parties relying upon the
responses and deemed admissions will not be unduly prejudiced, that
the withdrawal or amendment is necessary for factual accuracy, and
that the presentation of the merits of the contested case will be sub-
served thereby. Any admission made by a party under this subsection
is for the purpose of the pending contested case only and neither con-
stitutes an admission by him for any other purpose nor may be used
against him in any other proceeding.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Comptroller of Public Accounts
Earliest possible date of adoption: January 5, 1998
For further information, please call: (512) 463–4062
♦ ♦ ♦
Chapter 5. Funds Management (Fiscal Affairs)
Subchapter F. Claims Processing-General Reuire-
ments
34 TAC §5.61
The Comptroller of Public Accounts proposes an amendment to
§5.61, concerning approval and certification of certain payment
documents. The purposes of the amendment are as follows.
First, the section is being amended to address the electronic
approval of payroll documents that are submitted electronically
through the uniform statewide payroll/personnel system (USPS)
into the uniform statewide accounting system (USAS). Those
documents are not currently subject to the section’s require-
ments because they are specifically excluded from its current
definition of "payment document."
Second, the section is being amended to ensure that the
last electronic release of a payroll or payment document into
USAS or USPS for processing is the release that counts when
determining who is responsible for that document.
Third, the section is being amended to reflect the fact that
a state agency is not required to provide certifications to
the comptroller under the Government Code, §2155.321 and
§2155.322, for payments of compensation to state officers and
employees. The certifications are not required because of the
passage of Senate Bill 645, 75th Legislature, 1997.
Fourth, the section is being amended to make certain technical
corrections.
Mike Reissig, chief revenue estimator, has determined that for
the first five-year period the rule will be in effect there will be
no foreseeable implications relating to costs or revenues of the
state or local governments.
Mr. Reissig also has determined that for each year of the
first five years the amendment is in effect the public benefit
anticipated as a result of adopting the amendment will be in
providing additional security concerning the expenditure of state
funds and making the rule easier to use and interpret. There is
no significant anticipated economic cost to individuals who are
required to comply with the rule amendment.
Comments on the proposal may be submitted to Kenny
McLeskey, Manager, Claims Division, P.O. Box 13528, Austin,
Texas 78711. If a person wants to ensure that the comptroller
considers and responds to a comment made about this
proposal, the person must ensure that the comptroller receives
the comment not later than the 30th day after the issue date of
the Texas Register in which this proposal appears. If the 30th
day is a state or national holiday, Saturday, or Sunday, then the
first workday after the 30th day is the deadline.
This amendment is proposed under the Government Code,
§2103.032, which authorizes the comptroller to establish by
rule, a system for state agencies to submit and approve
their vouchers electronically, and under the Government Code,
§2101.035, which authorizes the comptroller to adopt rules for
the effective operation of USAS.
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The amendment implements the Government Code, §§403.071,
2101.035, 2103.004, 2103.032, 2155.322, and 2155.323.
§5.61. Approval and Certification of Certain Payment Documents
and USPS.
(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.
(1)-(10) (No change.)
(11) Non-payment document - The paper or electronic
document that a state agency submits to the comptroller for the
purpose of requesting the comptroller to post or correct certain
accounting information in USAS. The term does not include a
payment or USPS document.
(12) (No change.)
(13) Payment document - The paper or electronic docu-
ment that a state agency submits to the comptroller for the purpose
of requesting the comptroller to make a payment on the agency’s
behalf. The term includes a document that uses the appropriated or
other funds of a state agency to make a payment to another state
agency. The term does not include aUSPS [payroll] document [that
is submitted electronically to USPS] or a non-payment document.
(14) Payroll document - The type of payment document
that the comptroller requires a state agency to submit when requesting
payment of the compensation of state officers and employees or
certain other types of payments. The term does not include a USPS
document.
(15)-(17) (No change.)
(18) USPS document - The document that a state agency
electronically submits to USPS for the purpose of requesting the
comptroller to pay the compensation of state officers and employees
or to makecertain other typesof payments. The term does not include
a payment or non-payment document.
(b) Required approval and certification of payment and
USPS documents. [The comptroller may not make a payment on
behalf of a state agency unless:]
(1) General Requirements. The comptroller may not
make a payment on behalf of a state agency unless:
(A) [(1)] the agency properly submits a payment or
USPS document to the comptroller requesting the payment;
(B) [(2)] the [payment] document has been approved
according to this section; and
(C) [(3)] the requirements, if applicable, of paragraph
(2) of this subsection have been satisfied. [a certification concerning
the payment document has been given to the comptroller according
to this section.]
(2) Certification of payment and USPS documents. To
the extent a payment or USPS document requests payment of
anything other than the compensation of a state officer or employee,
a certification concerning the document must be given to the
comptroller according to this section.
(3) Multiple approvals of payment and USPS documents.
(A) If a payment document is approved more than
once, the individual who provides the last approval is responsible for
the truth and accuracy of the statement in subsection (o)(2)(B) of this
section.
(B) If a USPS document is approved more than once,
the individual who provides the last approval is responsible for the
truth and accuracy of the statement in subsection (o)(4)(B) of this
section.
(c) Combined approval and certification of payment ad
USPS documents.
(1) Automatic certification. When an individual approves
a payment or USPS document, the individual automatically provides
its certification if the certification is required by subsection (b)(2) of
this section. An individual may not approve a payment or USPS
document without also providing its required certification.
(2) Automatic approval. When an individual provides
the required certification for a payment or USPS document, the
individual automatically approves it. An individual may not provide
the required certification for a payment or USPS document without
also approving it.
(3) References. A specific reference in subsections (e)-
(q) of this section to the approval of a payment or USPS document
is also a reference to any required [the] certification provided for that
document.
(d) Fact findings concerning the electronic approval of
payment and USPS documents.
(1) Security. The comptroller has determined that the
degree of security provided by the electronic approval of payment
and USPS documents under this section is at least equal to the degree
of security that would be provided by the non-electronic approval of
those documents.
(2) Operation and maintenance of USAS. The comptrol-
ler has determined that the electronic approval of payment and USPS
documents under this section would facilitate the operation and ad-
ministration of USAS.
(e) Who may not approve payment and USPS documents.
(1) State officers and employees.
(A) An officer or employee of a state agency may
not approve and may not be designated to approve another agency’s
payment and USPS documents.
(B) This subparagraph applies when a state agency
submits a payment or USPS document [to USAS] that requests
payment out of the funds of a second state agency. No officer or
employee of the agency that submits the document may approve it.
(2) Individuals not employed by a state agency. An
individual who is not employed by a state agency may not approve
and may not be designated to approve a state agency’s payment or
USPS documents.
(f) Who may approve payment and USPS documents.
(1) Generally. Only an individual who is described in
paragraph (2) or (4) [(3)] of this subsection may approve a payment
or USPS document. When this section refers to an individual
approving a payment or USPS document without further qualification
or description, the reference is only to an individual who may approve
a payment or USPS document under this paragraph.
(2) Individuals with inherent authority to approve pay-
ment and USPS documents.
(A) The presiding officer of the governing body of
a state agency may approve a payment or USPS document of the
agency after:
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(i) (No change.)
(ii) the officer’s security profile has been estab-
lished according to :[USAS security’ s procedures and requirements.]
(I) USAS security’ s procedures and require-
ments if the approval is of a payment document; or
(II) USPS security’s procedures and require-
ments if the approval is of a USPS document.
(B) This subparagraph applies only to a state agency
that is headed by an elected or appointed state official. The agency’s
head of agency may approve a payment or USPS document of the
agency after:
(i) the comptroller has received a signature card
that complies with subsection (l) of this section; and
(ii) the head of agency’s security profile has
been established according to:[USAS security’s procedures and
requirements. ]
(I) USAS security’ s procedures and require-
ments if the approval is of a payment document; or
(II) USPS security’ s procedures and require-
ments if the approval is of a USPS document.
(C) Notwithstanding subparagraphs (A)(ii) and (B)(ii)
of this paragraph, a presiding officer or a head of agency may
provide non-electronic approval of a payment or USPS document
without establishing a security profile. This subparagraph applies
only if the comptroller does not require the approval to be provided
electronically.
(3) USAS and USPS security profile changes.
(A) This paragraph applies only when an individual
ceases being either the presiding officer of a governing body or a head
of agency. [This subparagraph does not apply if the individual’s
security profile in USAS was not established before the individual
ceased being the presiding officer or head of agency.]
(B) The individual’s security profile in USAS,if any,
must be changed so that USAS no longer recognizes the individual’s
user identification number as belonging to an individual who has
authority to approve payment documents. The individual’ s security
profile in USPS, if any, must be changed so that USPS no longer
recognizes the individual’ s user identification number as belonging
to an individual who has authority to approve USPS documents. The
changes[change] must take effect not later than the date the individual
ceases being the presiding officer or head of agency.
(C) The security coordinator of the state agency with
which the individual serves as presiding officer or head of agency is
responsible for requesting the comptroller to change [changing] the
individual’s security profiles [profile].
(D) If the comptroller determines that a security
coordinator has not complied with subparagraph (C) of this paragraph,
then the comptroller may unilaterally change the security profiles
[profile].
(E) This subparagraph applies to a payment or USPS
document only if the comptroller determines that an individual
approved the document after the individual ceased being a presiding
officer or a head of agency. The comptroller may take any necessary
steps to prevent a warrant from being issued or an electronic funds
transfer from being initiated until the document is properly approved.
If the comptroller is unable to prevent a warrant from being issued or
an electronic funds transfer from being initiated, then the comptroller
may take any necessary steps to prevent the warrant from being
honored or to reverse the electronic funds transfer. The state agency
whose payment or USPS document results in the warrant or electronic
funds transfer shall cooperate fully with the comptroller.
(4) Individuals without inherent authority but who may
be designated to approve payment documents. An officer or employee
of a state agency who does not have inherent authority to approve
the agency’s payment and USPS documents may be designated to
approve those documents. A designation is valid only if it is made:
(A)-(B) (No change.)
(g) Who may designate individuals to approve paymenta d
USPS documents.
(1) State agencies headed by a governing body.
(A) The governing body of a state agency may
designate one or more individuals to approve its payment and USPS
documents.
(B) The governing body of a state agency may
authorize the governing body’s presiding officer or the agency’s
executive director, or both, to designate one or more individuals to
approve the agency’s paymentand USPS documents. The presiding
officer or executive director may make a designation only if the
authorization is effective according to subsection (h)(1) of this section.
(2) State agencies headed by an elected or appointed state
official.
(A) The head of agency of a state agency may
designate one or more individuals to approve the agency’s payment
and USPS documents.
(B) The head of agency of a state agency may
authorize the agency’s chief deputy to designate one or more
individuals to approve the agency’s payment ad USPS documents.
The chief deputy may make a designation only if the authorization is
effective according to subsection (h)(2) of this section.
(h) How to authorize individuals to designate other individ-
uals to approve payment and USPS documents.
(1) State agencies headed by a governing body.
(A) The authorization of a presiding officer or execu-
tive director to designate individuals to approve payment and USPS
documents is effective only after the comptroller has received proper
written notice of the authorization.
(B) Written notice to the comptroller is proper only
if the notice satisfies the requirements of this subparagraph.
(i)-(iii) (No change.)
(iv) The notice must [specifically] state in sub-
stance that the governing body has authorized the presiding officer or
executive director, as applicable, to designate individuals to approve
the agency’s payment and USPS documents.
(v) (No change.)
(C) The authorization of a presiding officer or execu-
tive director to designate individuals to approve payment and USPS
documents may be of a named individual or, alternatively, anyone
who holds the position of presiding officer or executive director.
(i)-(ii) (No change.)
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(D) The authorization of a presiding officer or execu-
tive director may not be limited to designating individuals to approve
only payment documents or only USPS documents. If the comp-
troller receives notification that a governing body has authorized the
presiding officer or executive director to designate individuals to ap-
prove only one type of document, then the body is deemed to have
authorized the designation of individuals to approve both types of
documents.
(2) State agencies headed by an elected or appointed state
official.
(A) The authorization of a chief deputy to designate
individuals to approve payment and USPS documents is effective
only after the comptroller has received proper written notice of the
authorization.
(B) Written notice to the comptroller is proper only
if the notice:
(i) (No change.)
(ii) [specifically] states in substance that the head
of agency has authorized the chief deputy to designate individuals to
approve the agency’s payment and USPS documents; and
(iii) (No change.)
(C) The authorization of a chief deputy to designate
individuals to approve payment and USPS documents may be of a
named individual or, alternatively, anyone who holds the position of
chief deputy.
(i) If the comptroller receives notification that a
head of agency has authorized the "chief deputy," then the head of
agency is deemed to have authorized whoever holds the position of
chief deputy.
(ii) (No change.)
(D) The authorization of a chief deputy may not be
limited to designating individuals to approve only payment documents
or only USPS documents. If the comptroller receives notification
that a head of agency has authorized the chief deputy to designate
individuals to approve only one type of document, then the head of
agency is deemed to have authorized the designation of individuals
to approve both types of documents.
(i) How to revoke authorizations of individuals to
designate other individuals to approve payment and USPS [payments]
documents.
(1) State agencies headed by a governing body.
(A) The governing body of a state agency may
revoke its authorization of a presiding officer or executive director
to designate individuals to approve the agency’s payment and USPS
documents.
(B)-(C) (No change.)
(D) This subparagraph applies only if the governing
body of a state agency has authorized a named individual to designate
individuals to approve the agency’s payment ad USPS documents.
(i)-(iii) (No change.)
(E) (No change.)
(2) State agencies headed by an elected or appointed state
official.
(A) The head of agency of a state agency may
revoke the authorization of a chief deputy to designate individuals
to approve the agency’s paymentand USPS documents. The head
of agency shall ensure that the comptroller receives written notice
of the revocation not later than the tenth day after its effective date.
If the comptroller determines that an individual made a designation
after the effective date of the revocation of the individual’s authority
to make designations, then the comptroller may not recognize the
designation.
(B) This subparagraph applies only if the head of
agency of a state agency has authorized a named individual to
designate individuals to approve the agency’s payment and USPS
documents. The comptroller shall stop recognizing the authorization
of an individual who, at the time of the authorization, was the
chief deputy if the comptroller determines that the individual no
longer holds that position. This determination may be based on any
information the comptroller deems credible.
(C) (No change.)
(j) How to designate individuals to approve paymentand
USPS documents.
(1) State agencies headed by a governing body.
(A) An individual who has been designated to approve
a state agency’s payment and USPS documents may approve one of
those documents if:
(i)-(ii) (No change.)
(iii) the individual’s security profile has been estab-
lished according to:[USAS security’s procedures and requirements.
]
(I) USAS security’ s procedures and require-
ments if the approval is of a payment document; or
(II) USPS security’ s procedures and require-
ments if the approval is of a USPS document.
(B) Written notice to the comptroller is proper only
if the notice satisfies the requirements of this subparagraph.
(i)-(ii) (No change.)
(iii) If the notice is in the form of a letter,
memorandum, or other writing, then it must be signed by:
(I)-(III) (No change.)
(IV) [specifically] say in substance that the
individual has been designated to approve payment and USPS
documents.
(C) Notwithstanding subparagraph (A)(iii) of this
paragraph, an individual may provide non- electronic approval of a
payment or USPS document without establishing a security profile.
This subparagraph applies only if the comptroller does not require
the approval to be provided electronically.
(D) The designation of an individual to approve
payment or USPS documents must be of a named individual.
The designation may not be of just anyone who holds a particular
office or position. If the comptroller receives notification that [a
governing body hasdesignated] a particular office or position hasbeen
designated, then the designation will be [governing body is] deemed
o have been of [designated] the individual who holds the office or
position as of the date the designation is made. The comptroller’s
failure to specifically refuse to recognize the designation of an office
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or position does not constitute the comptroller’s acceptance of the
designation of the office or position.
(E) The designation of an individual may not be lim-
ited to approving only payment documents or only USPS documents.
If the comptroller receives notification that an individual has been
designated to approve only one type of document, then the designa-
tion will be deemed to include approval of both types of documents.
(2) State agencies headed by an elected or appointed state
official.
(A) An individual who has been designated to approve
a state agency’s payment and USPS documents may approve one of
those documents if:
(i) the comptroller has received proper written
notice of the designation;
(ii) the comptroller has received a signature card
that complies with subsection (l) of this section; and
(iii) the individual’s security profile has been estab-
lished according to:[USAS security’s procedures and requirements.
]
(I) USAS security’ s procedures and require-
ments if the approval is of a payment document; or
(II) USPS security’ s procedures and require-
ments if the approval is of a USPS document.
(B) Written notice to the comptroller is proper only
if the notice:
(i)-(iv) (No change.)
(v) [specifically] says in substance that the individ-
ual has been designated to approve payment and USPS documents.
(C) Notwithstanding subparagraph (A)(iii) of this
paragraph, an individual may provide non-electronic approval of a
payment or USPS document without establishing a security profile.
This subparagraph applies only if the comptroller does not require
the approval to be provided electronically.
(D) The designation of an individual to approve pay-
ment and USPS documents must be of a named individual. The
designation may not be of just anyone who holds a particular office
or position. If the comptroller receives notification that [ahead of
agency has designated] a particular office or position has been des-
ignated, then the designation will be [head of agency is] deemed
to have been of [designated] the individual who holds the office or
position as of the date the designation is made. The comptroller’s
failure to specifically refuse to recognize the designation of an of-
fice or position does not constitute the comptroller’s acceptance of
the designation of the office or position.
(E) The designation of an individual may not be lim-
ited to approving only payment documents or only USPS documents.
If the comptroller receives notification that an individual has been
designated to approve only one type of document, then the designa-
tion will be deemed to include approval of both types of documents.
(k) How to revoke designations of individuals to approve
payment and USPS documents.
(1) State agencies headed by a governing body.
(A) The governing body of a state agency may, at
anytime, revoke the designation of an individual to approve the
agency’s paymentand USPS documents, regardless of who made
the designation.
(B) This subparagraph applies only if a state agency’s
presiding officer is authorized to designate individuals to approve the
agency’s paymentand USPS documents. The presiding officer may
revoke the designation of an individual only if:
(i)-(iv) (No change.)
(C) This subparagraph applies only if a state agency’s
executive director is authorized to designate individuals to approve
the agency’s paymentand USPS documents. The executive director
may revoke the designation of an individual only if:
(i)-(ii) (No change.)
(D) If the designation of an individual to approve
payment and USPS documents is revoked, then the comptroller must
receive written notification of the revocation not later than the tenth
day after the revocation is made. The ten day period starts running
when the revocation decision is made, not when the revocation takes
effect. The notification must be provided by the presiding officer of
a governing body if that body revoked the designation. Otherwise,
the notification must be provided by the individual who revoked the
designation.
(E) A change in the membership of a state agency’s
governing body does not automatically revoke the body’s designation
of any individual to approve payment and USPS documents. Whether
designations would be revoked automatically by the abolishment or
creation of a governing body, the substitution of one governing body
for another, or the transfer of a state agency from the jurisdiction of
one governing body to another would depend on the legislation that
enacts the change.
(F) A notification to the comptroller under subpara-
graph (D) of this paragraph must satisfy the requirements of this
subparagraph.
(i)-(ii) (No change.)
(iii) If the notification is in the form of a letter,
memorandum, or other writing, then it must be signed by:
(I)-(II) (No change.)
(iv) The notification must:
(I)-(III) (No change.)
(IV) [specifically] say in substance that the
individual’s designation to approve payment and USPS documents
is revoked.
(2) State agencies headed by an elected or appointed state
official.
(A) The head of agency of a state agency may, at
anytime, revoke the designation of an individual to approve the
agency’s paymentand USPS documents, regardless of who made
the designation.
(B) This subparagraph applies only if a state agency’s
chief deputy is authorized to designate individuals to approve the
agency’s payment and USPS documents. The chief deputy may
revoke the designation of an individual only if:
(i)-(ii) (No change.)
(C) If the designation of an individual to approve
payment and USPS documents is revoked, then the comptroller must
receive written notification of the revocation not later than the tenth
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day after the revocation is made. The ten day period starts running
when the revocation decision is made, not when the revocation takes
effect. The notification must be provided by the individual who
revoked the designation.
(D) A change in a state agency’s head of agency
does not automatically revoke the head of agency’s designation of
any individual to approve paymentand USPS documents. Whether
designations would be revoked automatically by the transfer of a state
agency from the jurisdiction of one head of agency to another would
depend on the legislation that enacts the change.
(E) A notification to the comptroller under subpara-
graph (C) of this paragraph must:
(i)-(iv (No change.)
(v) [specifically] say in substance that the individ-
ual’s designation to approve payment and USPS documents is re-
voked.
(3) Mandatory revocations because of termination of
employment.
(A) (No change.)
(B) When an individual terminates employment with
a state agency, the individual’s designation to approve the agency’s
payment and USPS documents ends on the effective date of the
termination. Any officer or employee of the agency may notify the
comptroller about the termination. Regardless of who provides the
notification, the agency must ensure that the comptroller receives it
not later than the fifth day after the effective date of the termination.
(C) The comptroller shall stop recognizing the desig-
nation of an individual to approve a state agency’s payment and USPS
documents if the comptroller determines that the individual has ter-
minated employment with the agency. This determination may be
based on any information the comptroller deems credible.
(4) Revocations by the comptroller.
(A) (No change.)
(B) The comptroller may unilaterally revoke the des-
ignation of any individual to approve payment and USPS documents
for any reason the comptroller deems appropriate.
(5) USAS security profile changes.
(A) If the designation of an individual to approve
payment and USPS documents is revoked, then the individual’s
security profiles [profile] in USAS and USPS, if any, must be
changed so that:[USAS no longer recognizes the individual’ s user
identification number as belonging to an individual who has authority
to approve those documents. The change must take effect not later
than the date the revocation takes effect.]
(i) USAS no longer recognizes the individual’s
user identification number as belonging to an individual who has
authority to approve payment documents; and
(ii) USPS no longer recognizes the individual’s
user identification number as belonging to an individual who has
authority to approve USPS documents.
(B) A security profile change required by subpara-
graph (A) of this paragraph must take effect not later than the date
the revocation takes effect.
(C) [(B)] The comptroller is responsible for changing
the security profiles [profile] if the comptroller revoked the desig-
nation. Otherwise, the security coordinator of the state agency that
revoked the designation is responsible.
(D)[(C)] If the comptroller determines that a security
coordinator has not complied with subparagraph (C) [(B)] of this
paragraph, then the comptroller may unilaterally change the security
profiles [profile] of the individual whose designation has been
revoked.
[(D) This paragraph does not apply to an individual
whose security profile in USAS was not established before the
effective date of the revocation of the individual’ s designation to
approve payment documents. ]
(6) Unauthorized approvals of payment and USPS doc-
uments.
(A) This paragraph applies to a payment or USPS
document only if the comptroller determines that an individual
approved the document after the taking effect of the revocation of the
individual’s designation to approve payment ad USPS documents.
(B) The comptroller may take any necessary steps to
prevent a warrant from being issued or an electronic funds transfer
from being initiated until a payment or USPS document subject to
this paragraph is properly approved.
(C) If the comptroller is unable to prevent a warrant
from being issued or an electronic funds transfer from being initiated,
then the comptroller may take any necessary steps to prevent the
warrant from being honored or to reverse the electronic funds transfer.
The state agency whose payment or USPS document resulted in the
warrant or electronic funds transfer shall cooperate fully with the
comptroller in this regard.
(l) Signature card requirements.
(1) Presiding officers and heads of agency. A signature
card submitted by a state agency concerning the approval of payment
and USPS documents by the presiding officer of a governing body
or by a head of agency is valid only if the card:
(A)-(E) (No change.)
(F) lists an effective date.
(2) Designated individuals. A signature card submitted
by a state agency concerning the designation of an individual to
approve paymentand USPS documents is valid only if the card:
(A)-(F) (No change.)
(m) Limitations adopted by state agencies concerning ap-
proval and designation authority.
(1) Limitations on approval authority. The comptroller
may not enforce a state agency’s decision to limit an individual’s
approval authority to particular types of payment or USPS documents
if the limit is stricter than required by state law and this section.
Enforcement of that decision is solely the agency’s responsibility.
(2) Limitations on designation authority. The comptroller
may not enforce a state agency’s decision to limit a presiding
officer’s, executive director’s, or chief deputy’s authority to designate
individuals to approve payment or USPS documents if the limit is
stricter than required by state law and this section. Enforcement of
that decision is solely the agency’s responsibility.
(n) (No change.)
(o) How electronic approvals of payment and USPS docu-
ments are provided.
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(1) Release of payment documents into USAS for pro-
cessing.
(A)-(D) (No change.)
(E) A state agency that wants an individual to
have release capabilities for the agency’s payment documents must
properly request necessary security for the individual from the
comptroller. The comptroller will grant the request only if the
comptroller determines that the individual:
(i) has inherent authority to approve payment
documents and the requirements of subsection (f)(2)[(f)(1)] of this
section have ben satisfied; or
(ii) (No change.)
[(F) An individual may not disclose the individual’s
user identification number or password, or both, to any individual or
entity. Therefore, an individual may not authorize another individual
to releaseabatch of payment documents by using the first individual’s
user identification number and password. The Penal Code, §33.02(b)
criminalizes the intentional or knowing disclosure of a password or
personal identification number to an individual or entity without the
effective consent of the computer owner. ]
(2) Legal significance of releasing [payment ] batches of
payment documents into USAS for processing.
(A) (No change.)
(B) An individual who releases a batch of payment
documents into USAS for processing is responsible for the truth and
accuracy of the following statement with respect to each payment
document and transaction in the batch: "I approve each purchase,
travel, and payroll document in this batch. Employees at my state
agency have determined tha [ the following: (1)] each document
[within thebatch ]complies with applicable law, including the General
Appropriations Act (GAA) and the rules of the comptroller of public
accounts. For each purchase or travel document, employees at
my state agency have determined that[ ; and (2)]: (1) the goods
and services covered by thedocument[batch] comply with the
requirements of the contracts under which they were purchased; and
(2)[(3)] the invoices for the goods and services are correct. For
each transaction included in a travel document, employees at my
state agency have determined that the information included in the
transaction has been approved by the claimant. For each payroll
document, employees at my state agency have determined that: (1)
the payroll is correct and unpaid; and (2) any salary supplementation
report required by the GAA to be filed with the comptroller of public
accounts and the secretary of state has been filed. My state agency
has authorized me to make this statement for the agency, and I
accept responsibility for it." An individual who does not want to be
responsible for this statement about a batch may not release the batch.
An individual may not both release a batch and avoid responsibility
for the statement.
(C)-(D) (No change.)
(3) Release of USPS documents into USPS for process-
ing.
(A) A state agency may request USPS to process a
batch of the agency’ s USPS documents only by releasing the batch
on-line according to this section and the procedures adopted by the
comptroller.
(B) A batch that a state agency has released must be
released again by the agency if:
(i) a transaction within the batch is altered after its
original release; or
(ii) a transaction is added to the batch after its
original release.
(C) An individual may approve a USPS document
only if:
(i) the individual beginsan on-line session in USPS
by entering the individual’s user identification number and password;
and
(ii) USPS determines that the user identification
number and password belong to an individual who USPS recognizes
as authorized to approve the agency’ s USPS documents.
(D) USPS recognizes an individual as authorized to
release a state agency’ s USPS documents only if the comptroller
has given the individual the necessary security to release those
documents.
(E) A state agency that wants an individual to have
release capabilities for the agency’s USPS documents must properly
request necessary security for the individual from the comptroller.
The comptroller will grant the request only if the comptroller
determines that the individual:
(i) has inherent authority to approve USPS docu-
ments and the requirements of subsection (f) (2) of this section have
been satisfied; or
(ii) the individual has been designated to approve
the agency’s USPS documents, the requirements of subsection (j) of
this section have been satisfied, and the individual’ s designation has
not been revoked according to subsection (k) of this section.
(4) Legal significance of releasing batches of USPS
documents into USPS for processing.
(A) Theon-linerelease of abatch of USPS documents
into USPS for processing constitutes the electronic approval of all
those documents.
(B) An individual who releases a batch of USPS
documents into USPS for processing is responsible for the truth and
accuracy of the following statement with respect to each document
and transaction in the batch: "I approve each document in this batch.
Employees at my state agency have determined that each document
complies with applicable law, including the General Appropriations
Act (GAA) and the rules of the comptroller of public accounts. For
each document that involves the payment of compensation to a state
officer or employee, employees at my state agency have determined
that: (1) the payroll is correct and unpaid; and (2) any salary
supplementation report required by the GAA to be filed with the
comptroller of public accounts and the secretary of state has been
filed. For each document that does not involve the payment of
compensation to a state officer or employee, employees at my state
agency have determined that: (1) the goods and services covered
by the document comply with the requirements under which they
were purchased; and (2) the invoices for the goods or services are
correct. For each transaction that involves the reimbursement of a
meal expense incurred during non-overnight travel, employees at my
state agency have determined that the information included in the
transaction has been approved by the claimant. My state agency
has authorized me to make this statement for the agency, and I
accept responsibility for it." An individual who does not want to be
responsible for this statement about a batch may not release the batch.
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An individual may not both release a batch and avoid responsibility
for the statement.
(C) The chief fiscal officer of a state agency shall
ensure that each individual who is authorized or designated to approve
the agency’s USPS documents understands this paragraph. The
agency’ s executive director or head of agency, as applicable, shall
ensure that the chief fiscal officer satisfies this requirement. However,
the failure of the chief fiscal officer, the executive director, or the head
of agency to comply with a requirement of this subparagraph does not
relieve any individual from responsibility for the truth and accuracy
of the statement in subparagraph (B) of this paragraph.
(D) A state agency may not adopt a policy, procedure,
or rule that conflicts with this paragraph.
(5) Disclosure of user identification numbers and pass-
words. An individual may not disclose the individual’s user iden-
tification number or password, or both, to any individual or entity.
Therefore, an individual may not authorize another individual to re-
lease a batch of payment or USPS documents by using the first indi-
vidual’ s user identification number and password. The Penal Code,
§33.02(b) criminalizes the intentional or knowing disclosureof apass-
word or personal identification number to an individual or entity with-
out the effective consent of the computer owner.
(p) (No change.)
(q) Non-electronic approvals of payment documents submit-
ted to USAS electronically and of USPS documents.
(1) (No change.)
(2) General requirements. A state agency may provide
non-electronic approval of a payment or USPS document only if the
comptroller consents to that approval method.
(3) Requirements of other subsections. In addition to this
subsection, subsections (a)-(o) of this section govern all aspects of
non-electronic approvals of payment and USPS documents, with the
exceptions specified in those subsections.
(4) Method for providing approvals.
(A) The non-electronic approval of a payment or
USPS document must be provided through the original signature
of an individual who is authorized or designated to approve the doc-
ument.
(B) An individual’s original signature on a payment
or USPS document is a valid approval of that document only if
the signature matches the individual’s signature on the appropriate
signature card or, if adopted by the comptroller, on the form used in
lieu of signature cards.
(5) Reapprovals. If a payment or USPS document is
altered in any manner after an individual has properly approved the
document, then the document must be properly approved again.
(6) When the release of a payment or USPS document
does not constitute approval of that document.
(A) I f the comptroller has consented to the contract,
a [A] state agency may contract with an individual not employed by
the agency or with another entity to:[release the agency’s payment
documents into USAS for processing if the comptroller has consented
to the contract.]
(i) release the agency’s payment documents into
USAS for processing;
(ii) release the agency’ s USPS documents into
USPS for processing; or
(iii) release the agency’s payment documents into
USAS for processing and the agency’ s USPS documents into USPS
for processing.
(B) The release of a payment or USPS document
under subparagraph (A) of this paragraph does not constitute approval
of the document. The document may be approved only according to
paragraph (4) of this subsection.
(C) The comptroller may consent to a contract de-
scribed by subparagraph (A) of this paragraph if:
(i) the comptroller is satisfied that the state agency
whose payment or USPS documents are being released has statutory
authority to enter into the contract;
(ii) the comptroller is satisfied that the state agency,
if any, that will be releasing the payment or USPS documents has
statutory authority to enter into the contract;
(iii) (No change.)
(iv) the comptroller is satisfied that the agency
whose paymentor USPS documents are being released has estab-
lished an internal system for properly authorized or designated indi-
viduals to approve those documents before their release according to
paragraph (4) of this subsection;
(v) the comptroller is satisfied that approvals under
the internal system described in clause (iv) of this subparagraph can
be verified easily by the comptroller and the individual or entity that
releases the paymentor USPS documents;
(vi) before an individual or entity releases a
payment or USPS document, the contract requires the individual
or entity to verify that the approval methods described in paragraph
(4) of this subsection have been followed;
(vii) (No change.)
(viii) the agency whose payment or USPS docu-
ments are being released has agreed in its post-payment contract,
if any, with the comptroller that the release of those documents [a
document ] into USAS or USPS, as applicable, does not constitute
approval of the document; and
(ix) the comptroller is satisfied that the security
provided under the contract is at least equivalent to the security
that would exist if the agency released its own payment or USPS
documents.
(D) (No change.)
(E) The comptroller must be kept informed about who
is authorized to release the payment or USPS documents of a state
agency that has entered into a contract described in subparagraph (A)
of this paragraph. The authorized individuals may not appear on the
agency’s signature cards or, if adopted by the comptroller, the form
used in lieu of the cards. The officer or employee of the agency
who has the authority to enter into accounting services contracts is
responsible for complying with this subparagraph.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on November 21, 1997.
TRD-9715653
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Martin Cherry
Chief, General Law
Comptroller of Public Accounts
Earliest possible date of adoption: January 5, 1998
For further information, please call: (512) 463–4062
Part IV. Employees Retirement System of
Texas
Chapter 87. Deferred Compensation
34 TAC §87.1, §87.17
The Employees Retirement System of Texas (ERS) proposes
amendments to §87.1 and §87.17, concerning the deferred
compensation plan. The amendments are being proposed in
order to update the requirements for distribution of deferred
compensation funds to plan participants due to changes in
federal law.
William S. Nail, General Counsel, ERS, has determined that
for the first five-year period the rule is in effect there will be no
fiscal implications for state or local government as a result of
enforcing or administering these rules.
Mr. Nail also has determined that for each year of the first five
years the rules are in effect the public benefit anticipated as a
result of enforcing the rules will be clarification of requirements
for the distribution of deferred compensation funds to plan
participants. There will be no effect on small businesses. There
are no anticipated economic costs to persons who are required
to comply with the rule amendments as proposed.
Comments on the proposed rule amendments may be submit-
ted to William S. Nail, General Counsel, Employees Retirement
System of Texas, P.O. Box 13207, Austin, Texas 78711-3207.
The amendments are proposed under Government Code,
§609.508, which provides the board of trustees the authority
to adopt any rules necessary to administer the deferred
compensation plan.
Government Code §609.508 is affected by these proposed
amendments.
§87.1. Definitions.
The following words and terms, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise.
One-time election form- A form completed by a participant requesting
the full distribution of deferred compensation funds with a total
balance that does not exceed the dollar limit under Internal Revenue
Code of 1986, §457(e)(9) [of $3,500 or less] as of the date of the
election.
§87.17. Distributions.
(a) In general. Upon request, the plan administrator shall
authorize the distribution of a participant’s deferrals and investment
income in accordance with the applicable distribution agreement so
long as:
(1)-(3) (No change)
(4) the participant has complied with subsection (l) of
this section relating to the one-time election of distribution that does
not exceed the dollar limit under Internal Revenue Code of 1986,
§457(e)(9) [of $3,500 or less].
(b) (No change.)
(c)-(k) (No change.)
(l) One-time election of distribution that does not exceed
the dollar limit under Internal Revenue Code of 1986, §457(e)(9) [of
$3,500 or less]. A participant may elect to receive a distribution of
the total account balance if:
(1) such amount does not exceed the dollar limit under




This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Employees Retirement System of Texas
Earliest possible date of adoption: January 5, 1998
For further information, please call: (512) 867–3336
♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND COR-
RECTIONS
Part I. Texas Department of Public Safety
Chapter 16. Commercial Driver’s License
Licensing Requirements, Qualifications, Restric-
tions, and Endorsements
37 TAC §§16.3, 16.12
The Texas Department of Public Safety proposes amendments
to §16.3 and §16.12 concerning Licensing Requirements, Qual-
ifications, Restrictions, and Endorsements. Amendment to
§16.3 adds new paragraph (6) which adds persons operating
a vehicle used exclusively to transport seed cotton modules or
cotton burrs to the exempt group of drivers under the commer-
cial driver’s license law. §16.3 is further amended to correct
reference to statutes due to the recodification of Texas Civil
Statutes to Texas Transportation Code. In §16.12 subsection
(f) is deleted due to no longer being a necessary endorsement
and subsection (c) and (d) definitions are amended to clearly
define who is required to have certain endorsements to operate
certain types of commercial vehicles.
Tom Haas, Chief of Finance, has determined that for each year
of the first five years the rule is in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the rule.
Mr. Haas also has determined that for each year of the first
five years the rule will be in effect the public benefit anticipated
as a result of enforcing the rule will be to ensure the public
is aware of an additional exempt group of drivers under the
commercial driver’s license law. There will be no effect on small
or large businesses. There are no anticipated economic costs to
persons who are required to comply with the rule as proposed.
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Comments on the proposal may be submitted to John C. West,
Jr., Chief of Legal Services, Texas Department of Public Safety,
P.O. Box 4087, Austin, Texas 78773-0140, (512) 424-2890.
The amendments are proposed pursuant to Texas Transporta-
tion Code, §522.005 which provides the Texas Department of
Public Safety with the authority to adopt rules necessary to carry
out the Texas Driver’s License Act, Texas Commercial Driver’s
License Act, and the Federal Commercial Motor Vehicle Safety
Act of 1986.
Texas Transportation Code, §522.005 is affected by this pro-
posal.
§16.3 Persons Exempted.
Persons exempted from commercial driver’s license (CDL) require-
ments are:
(1) A person operating a vehicle that is controlled and
operated by a farmer which is used to transport agricultural products,
farm machinery, or farm supplies to or from a farm and which is
not used in the operations of a common or contract carrier and used
within 150 miles of the person’s farm.
(A) Under this exemption, a rancher is considered a
farmer.
(B) A farmer and his farmhands are equally exempt
when the farmhands are in the employ of the farmer.
(C) One who purchases a crop in a field and only
harvests and transports the produce, but takes no part in the planting
and cultivating of the product, is not considered a farmer.
(D) One who purchases acres of growing timber
and cultivates and harvests it over a period of months or years is
considered a farmer.
(2) A person operating a fire fighting or emergency
vehicle necessary to the preservation of life or property or the
execution of emergency governmental functions, whether operated
by an employee of a political subdivision or by a volunteer fire
fighter, or a fire fighter employed by a private company, for example,
a refinery. This would not exempt operators of vehicles used by utility
companies.
(A) For purposes of this exemption drivers of au-
thorized emergency vehicles defined in Texas Transportation Code,
§541.201[ Civil Statutes, Article 6701d, §2] are exempt.
(B) Electric company employees repairing downed
power lines are not exempt.
(3) A person operating a military vehicle, when operated
for military purposes by military personnel, members of the reserves
and national guard on active duty (including personnel on full-
time national guard duty), personnel on part-time training duty, and
national guard military technicians. This exemption includes the
operation of vehicles leased by the United States government for
use by the military branches of government.
(4) A person operating a vehicle that is a recreational
vehicle that is driven for personal use.
(A) For purposes of this exemption recreational ve-
hicle means a vehicular type unit primarily designed as temporary
living quarters for recreational camping or travel use that either has
its own motive power or is mounted on or towed by another vehicle.
(B) This exemption includes travel trailers, camping
trailers, truck campers, and motor homes.
(5) A person operating a vehicle that is owned, leased, or
controlled by an air carrier, as defined by Texas Transportation Code
§21.155 (d)[Civil Statutes, Article 46c-1, §1(e) ], and that is driven
or operated exclusively by an employee of the air carrier only on
the premises of an airport, as defined by TexasTransportation Code
§22.001 (2)[Civil Statutes, Article 46d-1, §1(a)], on service roads to
which the public does not have access.
(6) A person operating a vehicle used exclusively to
transport seed cotton modules or cotton burrs.
§16.12 Endorsements.
(a) T - Double/Triple Trailer (commercial driver’s license
[CDL] and noncommercial driver’s license [no -CDL]). This en-
dorsement authorizes the holder to tow more than one trailer.
(b) P - Passenger Vehicles (CDL only). This endorsement
authorizes the holder to operate a vehicle which is designed to
transport 16 or more passengers, including the driver.
(c) N - Tank Vehicle (CDL only). This endorsement
authorizes the holder to operate a vehicle or combination of vehicles
which are designed to transport any liquid or gaseous materials within
a tank that is either permanently or temporarily attached to the vehicle
or chassis. Such vehicles include, but are not limited to, cargo tanks
and portable tanks, as defined in 49 CFR, Part 171. A CDL tank
endorsement is required if the cargo tank has a bulk packaging over
199 gallons for liquids, or a water capacity greater than 1,000 pounds
as a receptacle for a gas if, they are permanently attached to or
form a part of a motor vehicle, or is not permanently attached to
a motor vehicle but which, by reason of its size, construction or
attachment to a motor vehicle is loaded or unloaded without being
removed from the motor vehicle and is not built to the specifications
for cylinders, or portable tanks. A portable tank is defined as a bulk
packaging (except a cylinder having a water capacity of 1,000 pounds
or less) designed primarily to be loaded onto, or on or temporarily
attached to a transport vehicle and equipped with skids, mounting, or
accessories to facilitate handling of the tank by mechanical means.
A portable tank that meets the bulk packaging definition described in
this subsection requires a CDL with a tank endorsement[carry liquids
or gaseous materials in a tank which is attached to the chassis of the
vehicle or trailer].
(d) H - Hazardous Materials (CDL only). This endorsement
authorizes the holder to operate avehicle or combination ofvehicles
which are [carrying hazardous materials which are] required to be
placarded under the Hazardous Materials Transportation Act (49 USC
§1801 et seq.)[federal regulations].
(e) X - Combination of N and H (CDL only). This
endorsement is used to combine the endorsements N and H.
[(f) G - Authorized to tow a trailer exceeding 10,000 pounds
gross vehicle weight rating (GVWR) if the gross combination weight
rating (GCWR) is less than 26,001 pounds (CDL and non-CDL). This
endorsement authorizes the holder of a Class C license to tow a trailer
which is over 10,000 pounds gross weight but which does not meet
the requirement for a Class A vehicle by having a GCWR of 26,001
pounds or more.]
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Texas Department of Public Safety
Earliest possible date of adoption: January 5, 1998
For further information, please call: (512) 424–2890
♦ ♦ ♦
Part VI. Texas Department of Criminal
Justice
Chapter 163. Community Justice Assistance Di-
vision Standards
37 TAC §163.34
The Texas Department of Criminal Justice proposes new
§163.34, concerning carrying of weapons. The new section is
needed in order to address all of the requirements necessary
for CSCD officers carrying weapons.
David P. McNutt, Deputy Director for Administrative Services,
has determined that for the first five year period the rule is
in effect there will be no fiscal implications for state and local
governments as a result of enforcing or administering the rule.
Mr. McNutt also has determined that for each year of the first
five year period the rule as proposed is in effect the public
benefit anticipated as a result of enforcing the section will
be clarification of all requirements relating to CSCD officers
carrying weapons. There will be no effect on small businesses.
There is no anticipated economic cost to persons required to
comply with the rule as proposed.
Comments should be directed to Susan Cranford, Director,
Community Justice Assistance Division, Texas Board of Crimi-
nal Justice, P.O. Box 12427, Austin, Texas 78711. Written com-
ments from the general public should be received within 30 days
of the publication of this proposal.
The new section is proposed under §76.0051, Government
Code, which authorizes CSOs to carry weapons; §415.038,
which requires TCLEOSE training for CSOs; and §509.003,
which provides general rulemaking authority for CJAD stan-
dards.
Cross Reference to Statute: Government Code, §76.0051 and
§415.038.
§163.34. Carrying of Weapons.
(a) A Community Supervision and Corrections Department
(CSCD) officer is authorized to carry a weapon while engaged in the
actual discharge of the officer’s duties only if:
(1) the officer possesses a certificate of firearms profi-
ciency issued by the Texas Commission on Law Enforcement Officer
Standards and Education (TCLEOSE); and
(2) the Director of the CSCD and the judges participating
in the management of the CSCD grant the authorization.
(b) This section does not authorize a CSCD officer to carry
a weapon while off-duty. A CSCD officer is engaged in the actual
discharge of the officer’ s duties when he is acting within the course
and scope of his employment and he is actually authorized to engage
in the work that is being performed. A CSCD officer that is on "on
call" status is not considered as being engaged in the actual discharge
of the officer’s duties. The CSCD, judicial district, Agency, and State
assume no liability or responsibility for such conduct that exceeds the
scope of this section.
(c) The carrying of weapons by CSCD officers shall be done
strictly for self-defense as defined in the Texas Penal Code and in
no way grants any additional law enforcement powers not already
authorized by law.
(d) Prior to undergoing training to carry a weapon, a CSCD
officer must meet the following qualifications.
(1) A CSCD officer must be examined by a licensed psy-
chologist or psychiatrist and declared in writing by the psychologist or
psychiatrist to be in satisfactory psychological and emotional health
to be the type of CSCD officer for which a certificate of firearms
proficiency is appropriate.
(2) It is a violation of law for an individual to possess
any firearm or ammunition if the individual has been convicted of a
misdemeanor or felony crime of domestic violence. If a CSCD officer
has been convicted of a misdemeanor crime of domestic violence, he
shall not be allowed to carry a weapon while engaged in the actual
discharge of his duties and he shall not be allowed to participate in
firearm training. It is the employee’s responsibility to inform his
supervisor immediately of any conviction.
(e) Policy and Procedures.
(1) Each CSCD shall adopt written policies and proce-
dures that clearly define what authority, if any, the CSCD’ s officers
have to carry firearms and submit those policies to CJAD for docu-
mentation purposes and that specify:
(A) the training and qualification requirements;
(B) the handling, use, and storage of firearms;
(C) the types of firearms authorized; and
(D) the process for reporting and investigation of
incidents.
(2) CSCDs that choose not to allow CSCD officers to
carry weapons shall adopt a written policy statement disallowing such
practice. Each new officer hired shall be notified of this policy prior
to an offer of employment.
(f) TCLEOSE Requirements.
(1) CSCD Officers authorized by the CSCD to make
application to TCLEOSE for certification in firearms proficiency must
utilize TCLEOSE approved forms.
(2) CSCDs shall conduct a comprehensive background
check on all CSCD officers seeking firearms certification.
(3) CSCDs shall maintain records of background infor-
mation obtained on all CSCD officers seeking firearms certification.
(4) CSCDs shall maintain records of annually required
requalification on all CSCD officers obtaining firearms certification.
(5) CSCDs shall notify TCLEOSE if a CSCD officer’s
authority to carry a firearm is rescinded.
(6) CSCDs authorizing CSCD officers to carry firearms
shall notify TCLEOSE of the name, address, and telephone number
of the CSCD Director.
(7) CSCD shall allow TCLEOSE access to records
pertaining to firearms for auditing and investigation purposes.
(g) Training and Qualification Requirements.
(1) No CSCD officer shall be granted permission to
carry a firearm in the performance of his duties unless that officer
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has completed the firearms training program and has been issued a
certificate of firearms proficiency by TCLEOSE.
(2) Training shall prepare CSCD officers to carry
weapons in the context of conducting field visits and to deal with
safety issues that may arise in that context for reasons of self-defense.
(3) A qualification of weapons usage, a periodic profi-
ciency test, and documentation of training shall be done on a yearly
basis in addition to the required TCLEOSE certificate of firearms
proficiency.
(4) Specific training course guidelines and recommen-
dations shall be published in the TDCJ CJAD Weapons Procedures
Guidebook.
(h) Handling, Use, and Storage of Firearms.
(1) CSCD officers authorized to carry weapons shall
provide their own weapons.
(2) CSCDs shall appoint an individual to be responsible
for monthly inspection and maintenance programs for weapons used
by CSCD officers.
(3) Unless the CSCD officer is carrying a weapon as a
private citizen under the Concealed Handgun law or other applicable
law, and while off-duty, any firearm shall be stored at the CSCD
officer’s home when not being carried in the actual discharge of the
officer’s duties.
(i) Types of Firearms Authorized.
(1) CSCD officers are authorized to carry the following
weapons:
(A) Double Action Revolvers; or
(B) Semi-automatic Pistols.
(2) Barrel length of weapon must be between 2" to 5".
(3) Approved cartridges shall be:




(E) .40 Smith and Wesson;
(F) 10mm Auto;
(G) .45 Auto.
(4) Ammunition. All carried ammunition will be factory
original loads of bullet weight between 115 and 230 grains, per Sport-
ing Arms Ammunition Manufacturer Institute (SAMMI) Guidelines.
(j) Reporting and Investigation of Uses of Force and
Notification of Incidents.
(1) Each CSCD shall have a written Use of Force policy
and a written procedure for reporting and investigating each incident
where a weapon is discharged or drawn on an individual. The term
"to draw" means to unholster a weapon in preparation for use as self-
defense against a perceived threat.
(2) Such procedure shall include:
(A) notification of incidents;
(B) procedures for interaction with outside entities
(i.e., local law enforcement, media);
(C) internal investigation procedures; and,
(D) employee support components.
(3) Notification of Incidents to the Texas Department of
Criminal Justice - Emergency Action Center (TDCJ-EAC). Serious
incidents, such as the drawing of a weapon on an individual or the
unauthorized use of a weapon by an officer, shall be reported to
TDCJ-EAC (409-294-2448) within 24 hours of the incident and the
shooting of an individual shall be reported to TDCJ-EAC within three
hours of occurrence. A written report shall be sent to CJAD within
ten days of occurrence.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Department of Criminal Justice
Earliest possible date of adoption: January 5, 1998
For further information, please call: (512) 463–9693
♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND AS-
SISTANCE
Part I. Texas Department of Human Ser-
vices
Chapter 3. Income Assistance Services
Subchapter AA. Special Households
40 TAC §3.2701
The Texas Department of Human Services (DHS) proposes to
amend §3.2701, concerning alcohol/narcotic treatment centers,
in its Income Assistance Services chapter. The purpose
of the amendment is to implement Texas House Bill 2481,
which allows the department to determine food stamp eligibility
and benefits for residents of faith-based chemical dependency
treatment programs registered with the Texas Commission on
Alcohol and Drug Abuse (TCADA) as exempt from licensing.
Eric M. Bost, commissioner, has determined that for the first
five-year period the proposed section will be in effect there will
be no fiscal implications for state or local governments as a
result of enforcing or administering the section.
Mr. Bost also has determined that for each year of the first
five years the section is in effect the public benefit anticipated
as a result of enforcing the section will be that the state will
be in compliance with state legislation. There will be no effect
on small businesses. There is no anticipated economic cost to
persons who are required to comply with the proposed section.
Questions about the content of this proposal may be directed
to Kevin Brown at (512) 438-3084 in DHS’s Client Self-Support
Services Department. Written comments on the proposal may
be submitted to Supervisor, Rules and Handbooks Unit-091,
Texas Department of Human Services E-205, P.O. Box 149030,
Austin, Texas 78714-9030, within 30 days of publication in the
Texas Register.
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The amendment is proposed under the Human Resources
Code, Title 2, Chapters 22 and 31, which provides the depart-
ment with the authority to administer public and financial assis-
tance programs.
The amendment implements the Human Resources Code,
§§22.001-22.030 and §§31.001-31.0325.
§3.2701. Alcoholic/Narcotic Treatment Centers.
The Texas Department of Human Services determines food stamp
eligibility and benefits for residents of alcoholic/narcotic treatment
centers according to requirements stipulated in 7 Code of Federal
Regulations §273.11(e) and in Public Law 103-66, the Mickey Leland
Childhood Hunger Relief Act. As a result, treatment centers must
meet licensing requirements as stipulated by the Texas Commission
on Alcohol and Drug Abuse (TCADA),or be registered with TCADA
as a faith-based chemical dependency treatment program that is
exempt from licensing.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on November 18, 1997.
TRD-9715527
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Proposed date of adoption: February 1, 1998
For further information, please call: (512) 438-3765
♦ ♦ ♦
Subchapter QQ. Finger Imaging
40 TAC §3.7002
The Texas Department of Human Services (DHS) proposes
an amendment to §3.7002, concerning individuals exempt from
finger imaging requirements, in its Income Assistance Services
chapter. The purpose of the amendment is to delete the
exemption for household members who claim their religious
beliefs do not allow their image to be captured.
Eric M. Bost, commissioner, has determined that for the first
five-year period the proposed section will be in effect there will
be no fiscal implications for state or local government as a result
of enforcing or administering the section.
Mr. Bost also has determined that for each year of the first five
years the section is in effect the public benefit anticipated as a
result of enforcing the section will be to enhance the integrity of
the Lone Star Image System. There will be no effect on small
businesses. There is no anticipated economic cost to persons
who are required to comply with the proposed section.
Questions about the content of the proposal may be directed
to Kevin Brown at (512) 438-3084 in DHS’s Client Self-Support
Section. Written comments on the proposal may be submitted
to Supervisor, Rules and Handbooks Unit-097, Texas Depart-
ment of Human Services E-205, P.O. Box 149030, Austin, Texas
78714-9030, within 30 days of publication in the Texas Register
.
The amendment is proposed under the Human Resources
Code, Title 2, Chapters 22 and 31, which provides the depart-
ment with the authority to administer public and financial assis-
tance programs.
The amendment implements the Human Resources Code,
§§22.001-22.030 and §§31.001-31.076.
§3.7002. Individuals Exempt from Finger Imaging Requirements.
(a) Aid to Families with Dependent Children (AFDC).
Individuals applying for or receiving AFDC are exempt if they:
(1) have filed an appeal and have not waived continued
benefits;
[(2) have a religious belief that does not allow the
person’s image to be captured;]
(2) [(3)] are certified out of the office or are unable to
come into the office;
(3) [(4)] are physically unable to provide the requested
finger images; or
(4) [(5)] temporarily cannot comply with the require-
ments of the finger imaging process due to equipment failure.
(b) Food stamps. Individuals applying for or receiving food
stamps are exempt if they:
[(1) have a religious belief that does not allow the
person’s image to be captured;]
(1) [(2)] are certified out of the office or are unable to
come into the office;
(2) [(3)] are physically unable to provide the requested
finger images;
(3) [(4)] temporarily cannot comply with the require-
ments of the finger imaging process due to equipment failure; or
(4) [(5)] are disqualified or ineligible to participate in the
food stamp program.
(c) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on November 18, 1997.
TRD-9715528
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Proposed date of adoption: February 20, 1998
For further information, please call: (512) 438-3765
♦ ♦ ♦
TITLE 43. TRANSPORTATION
Part I. Texas Department of Transporta-
tion
Chapter 27. Toll Projects
Subchapter D. Regional Tollway Authorities
43 TAC §§27.40-27.43
The Texas Department of Transportation proposes new
§§27.40-27.43, concerning regional tollway authorities.
Transportation Code, Chapter 366, Subchapter B, authorizes
the creation of a Regional Tollway Authority when certain con-
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ditions are met subject to the approval of the Texas Transporta-
tion Commission (commission) unless one of the counties has
a population of more than 1.5 million. This new subchapter also
authorizes the commission to approve the transfer of a segment
of the free state highway system to a Regional Tollway Author-
ity when the commission determines that it is the most feasible
and economical means to accomplish necessary expansion, im-
provements, or extensions to the state highway system.
Section 27.40 describes the purpose of the proposed new Sub-
chapter D entitled Regional Tollway Authorities under Chapter
27 Toll Projects.
Section 27.41 defines terms specific to the proposed new
subchapter.
Section 27.42 describes the conditions under which a Regional
Tollway Authority may be created and the procedures used to
apply commission approval when required. This section sum-
marizes the provisions of Transportation Code, §366.031, spec-
ifies the requirements for an application to secure commission
approval for the creation of a Regional Tollway Authority and
describes the considerations used by the commission to decide
whether to approve the creation of the Regional Tollway Author-
ity.
Section 27.43 summarizes the provisions of Transportation
Code §366.035 allowing the commission to transfer a segment
of the free state highway system to a Regional Tollway Authority,
identifies public involvement and reimbursement provisions that
will apply, and describes the criteria the commission will utilize
when determining whether to transfer the segment of highway
to the Regional Tollway Authority.
Frank J. Smith, Director, Budget and Finance Division, has
determined that for the first five years the new sections are in
effect, there will be fiscal implications to the state as a result
of enforcing or administering the sections. The state will incur
an estimated cost of $25,000 for the expenses involved in the
process of approving or disapproving a request to transfer a
segment of the state highway system to the RTA.
For the first five years the new sections are in effect, there will
be fiscal implications to the local government in submitting an
application for creation of an RTA and in requesting the transfer
of a segment of the state highway system to the RTA. Costs to
prepare an application to create an RTA cannot be estimated
since the cost will vary depending on such things as length
of project, location, and scope and complexity. Further costs
to transfer a segment of the state highway to an RTA cannot
be estimated. Costs to transfer a segment vary depending
on the commission’s decision regarding reimbursement for the
segment, and the costs of the studies which will vary depending
on the amount of information already available. No anticipated
costs for persons required to comply with the new sections as
proposed.
For the first five years the new sections are in effect, there will
not be any fiscal implications to the individual.
Robert L. Wilson, Director, Design Division, has certified that
there will be no significant impact on local economies or overall
employment as a result of enforcing or administering the new
sections.
Mr. Wilson has also determined that for each year of the first
five years the new sections are in effect, the public benefit
anticipated as a result of enforcing the new sections will be a
more expeditious development of mutually beneficial and priority
projects by maximizing the available local and state funds.
There will be no effect on small businesses.
Pursuant to the Administrative Procedure Act, the Government
Code, Chapter 2001, the Texas Department of Transportation
will conduct a public hearing to receive comments concerning
the proposed new sections. The public hearing will be held at
9:00 a.m. on December 16, 1997, in the first floor hearing room
of the Dewitt C. Greer State Highway Building, 125 East 11th
Street, Austin, Texas, and will be conducted in accordance with
the procedures specified in 43 TAC §1.5. Those desiring to
make comments or presentations may register starting at 8:30
a.m. Any interested person may appear and offer comments,
either orally or in writing, however, questioning of those making
presentations will be reserved exclusively to the presiding officer
as may be necessary to ensure a complete record. While any
person with pertinent comments will be granted an opportunity
to present them during the course of the hearing, the presiding
officer reserves the right to restrict testimony in terms of time
and repetitive content. Organizations, associations, or groups
are encouraged to present their commonly held views and
identical or similar comments through a representative member
where possible. Comments on the proposed text should include
appropriate citations to sections, subsections, paragraphs, etc.,
for proper reference. Any suggestions or requests for alternative
language or other revisions in the proposed text should be
submitted in written form. Presentations must remain pertinent
to the issue being discussed. A person may not assign a portion
of his or her time to another speaker. A person who disrupts
a public hearing must leave the hearing room if ordered to
do so by the presiding officer. Persons with disabilities who
plan to attend this meeting and who may need auxiliary aids
or services such as interpreters for persons who are deaf or
hearing impaired, readers, large print or braille, are requested
to contact Eloise Lundgren, Director of the Public Information
Office, at 125 East 11th Street, Austin, Texas 78701-2483, (512)
463-8588 at least two work days prior to the meeting so that
appropriate arrangements can be made.
Written comments on the proposal may be submitted to Robert
L. Wilson, Director, Design Division, Texas Department of
Transportation, 125 East 11th Street, Austin, Texas 78701-
2483. The deadline for receipt of comments will be 5:00 p.m.
on January 6, 1998.
The new sections are proposed under Transportation Code,
§201.101, which provides the Texas Transportation Commission
with the authority to establish rules for the conduct of the work
of the Texas Department of Transportation and more specifically
Transportation Code §366.031 and §366.035 which concern the
approval for the creation of an RTA and the approval for the
transfer of a segment of the state highway system to the RTA
respectively.
The new sections do not affect other statutes, articles, or codes.
§27.40. Purpose.
Transportation Code, Chapter 366, authorizes two or more counties,
if one of the counties has a population of not less than 300,000
and the counties form a contiguous territory, to create a regional
tollway authority for the purpose of the expansion and improvement
of transportation facilities and systems in this state. Unless one of
the counties has a population of 1.5 million or more, the creation
of a regional tollway authority requires the approval of the Texas
Transportation Commission. Chapter 366 also authorizes the Texas
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Transportation Commission to transfer a segment of the free state
highway system to aregional tollway authority, to beowned, operated,
and maintained as a turnpike project. This subchapter prescribes
the policies and procedures governing commission approval of the
creation of a regional tollway authority and the transfer of a segment
of the free state highway system to a regional tollway authority.
§27.41. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise.
Commission - The Texas Transportation Commission.
Commissioners Court - A county commissioners court.
Department - The Texas Department of Transportation.
Executive director - Thechief administrative officer of thedepartment.
Metropolitan Planning Organization - An organization designated by
the governor to carry out the transportation process in prescribed
urbanized areas as required by Title 23, United States Code, §134.
Turnpike project - A highway of any number of lanes, with or
without grade separations, owned, operated or proposed by a regional
tollway authority and any improvement, extension, or expansion to
that highway.
§27.42. Creation.
(a) Purpose. Transportation Code, §366.031 authorizes two
or more counties to create a regional tollway authority if: one of
the counties has a population of not less than 300,000; the counties
form a contiguous territory; and each county, acting through its
respective commissioners courts, passes an order to propose creation
of a regional tollway authority. Unless one of the counties has a
population of more than 1.5 million, §366.031 requires the approval of
the commission for the creation of a regional tollway authority. This
section prescribes the policies and procedures governing commission
approval of the creation of a regional tollway authority.
(b) Application. To secure commission approval under
this section for the creation of a regional tollway authority, the
commissioners courts shall jointly submit to the executive director, in
a form prescribed by the department, a written request for approval.
The request shall be accompanied by:
(1) each member county, each incorporated city within
those counties, and each metropolitan planning organization with
jurisdiction in those counties, a resolution of the entity’ s governing
body indicating its support; and
(2) a description of how the existence of a regional
tollway authority would expand the availability of funding for
transportation projects or reduce direct state costs, and a description
of the first tollway project the regional tollway authority intends to
undertake including, but not limited to:
(A) an explanation of how the project will be con-
sistent with the Statewide Transportation Plan and, if appropriate,
with the metropolitan transportation plan developed by the appropri-
ate metropolitan planning organization; and
(B) if the project is in a Clean Air Act non-attainment
area, an explanation of how the project will be consistent with the
Statewide Transportation Improvement Plan, with the conforming
plan and the Transportation Improvement Program (TIP) for the
metropolitan planning organization in which the project is located
(if necessary), and with the State Implementation Plan; and
(C) a study of the potential social, economic, and
environmental impacts of the initial project.
(c) Approval.
(1) The executive director will determine the sufficiency
of the information provided, and if determined in compliance
with subsection (b) of this section, submit the application to the
commission for approval.
(2) The commission may grant approval for creation of
a regional tollway authority if it finds that creation:
(A) will result in construction of a project included in
the Texas Transportation Plan at an earlier date than the department
would otherwise construct the project, and that project is needed
to address a severe safety issue, substantially reduce severe traffic
congestion, or substantially improve air quality in a non-attainment
area more quickly than the department would otherwise complete the
project;
(B) will result in direct benefit to the state, local
governments, and the traveling public;
(C) will improve the efficiency of the state’s trans-
portation systems and would neither duplicate nor conflict with the
operations of the department, including the Texas Turnpike Authority
Division of the department;
(D) will expand the availability of funding for trans-
portation projects or reduce direct state costs;
(E) is supported by each member county, each incor-
porated city within those counties, and each metropolitan planning
organization with jurisdiction within those counties; and
(F) is in the best interest of the state.
(d) Social, environmental, and economic impact. In evaluat-
ing the proposed creation of a regional tollway authority, the commis-
sion will consider the potential social, environmental, and economic
impacts of the initial project.
(e) Contingencies. The commission may make its approval
contingent upon the proposed regional tollway authority applicant
complying with identified revisions to the proposed project or
complying with other conditions determined by the commission as
necessary to provide for the health or safety of the traveling public.
(f) Order of approval or disapproval. Approval or disap-
proval of the creation of a regional tollway authority shall be by
written order of the commission, and shall include the rationale, find-
ings, and conclusions on which approval or disapproval is based.
(g) Department responsibility. Approval of the creation of
an RTA shall in no way constitute nor be construed as department
assumption of any liability, responsibility, or duty for financing,
design, construction, maintenance, or operation of any project under
the jurisdiction of the regional tollway authority.
§27.43. Transfer of Existing Public Highways.
(a) Purpose. Transportation Code, §366.035, provides that if
the commission finds that the conversion of an existing segment of the
free state highway system to aturnpikeproject is the most feasible and
economic means to accomplish necessary expansion, improvements,
or extensions to the state highway system, that segment may, on
approval of the governor and the affected regional tollway authority,
be transferred by order of the commission to the regional tollway
authority.
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(b) Public involvement. Prior to transferring an existing
segment of the state highway system to the regional tollway authority,
the commission will conduct a public hearing for the purpose of
receiving comments from interested persons concerning the proposed
transfer. The notice of the public hearing will be published in the
Texas Register at least two weeks prior to the hearing date and, in
accordance with §2.43 of this title (relating to Highway Construction
Projects - State Funds), one or more newspapers of general circulation
in the counties in which the segment is located, and a newspaper,
if any, published in the counties of the applicable regional tollway
authority. The department will prepare a summary of the public
hearing and all comments received in response to the hearing.
(c) Reimbursement. The regional tollway authority will re-
imburse the commission for the cost of the transferred highway, un-
less the commission finds that the transfer will result in substantial
net benefits to the state, the department, and the traveling public that
exceed that cost. The cost shall include the total dollar amount ex-
pended by the department for the original construction of the trans-
ferred highway, including all costs associated with the preliminary
engineering and design engineering for plans, specifications, and es-
timates, acquisition of necessary right of way, and actual construction
of the highway and all necessary appurtenant facilities. Costs antic-
ipated to be expended by the department, as evidenced by inclusion
in the current three year Statewide Transportation Improvement Pro-
gram, to expand, improve, or extend the highway shall be deducted
from the costs to be reimbursed to the commission.
(d) Criteria. The commission may transfer an existing
highway to the regional tollway authority, provided that:
(1) the regional tollway authority agrees, through binding
written commitment, to accept the highway for maintenance and
operation in a safe and efficient manner while protecting and
preserving the state’s investment in the facility;
(2) the regional tollway authority demonstrates that
based on existing and/or forecasted traffic volumes the project is
capable of generating revenue from the toll rates set by the regional
tollway authority sufficient to satisfy project-related debt (including,
if applicable, commission reimbursement) and maintenance and
operation expenses;
(3) the transfer will not adversely affect regional mobil-
ity;
(4) construction of thenecessary expansion, improvement
or extension can be accomplished efficiently, expeditiously, and with
a minimum public investment;
(5) the department will have design review and approval
for all projects undertaken on the facility;
(6) the regional tollway authority agrees to complete
a study of the social, economic, and environmental impacts of
all projects, consistent with the spirit and intent of the National
Environmental Policy Act, Title 42, United States Code, §§4321
et seq., Title 23, United States Code, §109(h), and shall provide
for public involvement and meet all other requirements of §§2.40-
2.51 (relating to Environmental Review and Public Involvement for
Transportation Projects); and
(7) the regional tollway authority agrees that the depart-
ment will not accept the facility back into the state highway system
unless it is found to be in an acceptable state of repair and mainte-
nance and meets all current design standards used by the department.
(e) Transfer. Provided the commission finds that the
conversion of a segment of the existing state highway system
to a toll facility is the most feasible and economic means to
accomplish necessary expansion, improvements, or extensions to the
state highway system and that such conversion is in the best interest
of the State of Texas, the commission will request approval from the
governor to execute such a transfer. Coincident with the transfer,
the commission will remove the segment of highway from the
designated state highway system, and the regional tollway authority
shall assume all liability, responsibility, and duty for financing, design,
construction, maintenance and operation of the facility.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Chapter 31. Public Transportation
The Texas Department of Transportation proposes amendments
to §§31.3, 31.11, 31.13, and 31.49, concerning state transit
funding and coordination of services.
These amendments are necessary to comply with House Bill
3443, 75th Legislature, 1997, which amended Transportation
Code, §§456.001, 456.006, 456.007, 456.022, 456.024, and
456.041 relating to state financial assistance to public trans-
portation systems in urbanized areas, and Senate Bill 370,
§1.28, 75th Legislature, 1997, which added Transportation
Code, §455.0015, requiring the department to consider and in-
clude the public transportation needs of clients of health and
human services agencies in planning and funding activities.
Section 31.3 adds and revises definitions.
Section 31.11 revises the distribution of funds for transit systems
in urbanized areas in accordance with the provisions of House
Bill 3443. Current formula funding is limited to municipalities
that received such funding in the 1996-1997 fiscal biennium.
The amendments revise the formula and provide that state as-
sistance can be used for any transit-related activity. Designated
recipients located in an urbanized area that includes one or
more transit authorities that received state transit funding dur-
ing the fiscal biennium ending August 31, 1997 cannot receive
funding under this section or §31.13 of this title (relating to Dis-
cretionary Program) which exceeds the amount the designated
recipient received during the fiscal biennium ending August 31,
1997.
Section 31.13 requires that the transit provider certify that
federal funds are not available.
Section 31.49 provides that the department will: integrate client
transportation needs in the planning and programming pro-
cesses defined in Title 43, Texas Administrative Code, Chapter
15, Subchapter A, relating to Transportation Planning and en-
courage metropolitan planning organizations to do the same; re-
quire applicants for state or federal funding to provide evidence
of coordination efforts which, to the maximum extent feasible,
includes using the existing network of transportation providers
to address identified needs; and encourage, to the maximum
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extent possible, state health and human services agencies to
participate in transportation planning and programming activi-
ties.
Frank J. Smith, Director, Budget and Finance Division, has
determined that for each year of the first five-year period the
sections are in effect there will be no fiscal implications for
state government as a result of enforcing or administering the
sections. The fiscal implications for local governments cannot
be determined because the department cannot predict the type,
number, and cost of projects for which local governments will
apply. There are no anticipated economic costs to persons who
are required to comply with the sections as proposed.
Judith Byman, Director, Public Transportation Division, has cer-
tified that there will be no significant impact on local economies
or overall employment as a result of enforcing or administering
the amended sections.
Ms. Byman has also determined that for each year of the first
five years the sections are in effect the public benefits antic-
ipated as a result of enforcing the sections will be enhance-
ments to the partnership between state and local governments
in financing urbanized public transportation, increased coordi-
nation of public and human services transportation, and more
efficient and effective transit service for the public. There is no
anticipated effect on small businesses.
Written comments on the proposed amendments may be
submitted to Judith Byman, Director, Public Transportation
Division, Texas Department of Transportation, 125 East 11th
Street, Austin, Texas 78701. The deadline for receipt of written
comments will be 5:00 p.m. on January 6 1998.
Subchapter A. General
43 TAC §31.3
The amendment is proposed under Transportation Code,
§201.101, which provides the Texas Transportation Commis-
sion with the authority to establish rules for the conduct of the
work of the Texas Department of Transportation, and more
specifically Transportation Code, §§456.001, 456.006, 456.007,
456.022, 456.024, and 456.041, relating to state financial
assistance to public transportation systems in urbanized areas,
and Transportation Code, §455.0015, which requires the
department to consider and include the public transportation
needs of clients of health and human services agencies in
planning and funding activities.
No statutes, articles, or codes are affected by the proposed
amendment.
§31.3. Definitions.
The following words and terms, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise:
Local funds- Money from the purchase of service agreements, con-
tract income, advertising revenue, local tax receipts, and private dona-
tions, in-kind contributions, and passenger revenue, notwithstanding
any statutory requirement to apply that money to offset operating
deficits.
Public transportation - Transportation of passengers and their hand-
carried packages or baggage on a regular or continuing basis by
means of surface or water conveyance, including fixed guideway or
underground transportation or transit vehicle, but excluding services
provided by aircraft, taxicabs, ambulances, or emergency vehicles.
[Mass transportation by bus, rail, or other conveyance, either publicly
or privately owned, which provides to the public general or special
service on a regular and continuing basis.]
Urbanized area - A core area and the surrounding densely populated
area with a population of 50,000 or more, with boundaries fixed by
the United States Census Bureau [or extended by state and local
officials].
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Subchapter B. State Programs
43 TAC §31.11, §31.13
The amendments are proposed under Transportation Code,
§201.101, which provides the Texas Transportation Commission
with the authority to establish rules for the conduct of the work of
the Texas Department of Transportation, and more specifically
Transportation Code, §§456.001, 456.006, 456.007, 456.022,
456.024, and 456.041, relating to state financial assistance to
public transportation systems in urbanized areas, and Trans-
portation Code, §455.0015, which requires the department to
consider and include the public transportation needs of clients
of health and human services agencies in planning and funding
activities.




(b) Formula allocation. At the beginning of each state
fiscal biennium, an amount equal to the amount appropriated from
all sources to the commission by the legislature for that biennium
for public transportation, other than federal funds and amounts
specifically appropriated for coordination, technical support, or other
costs of administration, will be allocated to designated recipients.
(1) The commission will allocate those funds as follows.
(A) Fifty percent of the funds available under this sec-
tion will be allocated to municipalities that are designated recipients
or transit providers in urbanized areas that have a population of not
less than 50,000 according to the most recent federal census and that
are not served by an authority, as that term is defined in §31.3 of
this title (relating to Definitions) and to designated recipients that re-
ceived state transit funding during the fiscal biennium ending August
31, 1997, that are [areas] not served by an authority but located in ur-
banized areas that have a population of not less than 50,000 according
to the most recent federal census and that include one or more au-
thorities. Any local governmental entity having the power to operate
or maintain a public transportation system, except for an authority,
as that term is defined in §31.3 of this title (relating to Definitions),
may receive formula program funds described in paragraph (2) of this
subsection. The [Of the money allocated under this paragraph, the]
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commission will distribute the money allocated under this paragraph
as follows. [:]
(i) Ten percent [10%] of the total amountwill be
distributed to designated recipients for state or federally assisted pub-
lic transportation projects in urbanized areas, each with a population
of not less than 50,000, according to the most recent federal census,
selected by the commission.[; and]
(ii) Ninety percent [90%] of the total amount will
be distributed to designated recipients operating public transportation
services in urbanized areas, each with a population of not less than
50,000, according to the most recent federal census and receiving
funds in accordance with §5307 of the Federal Transit Act (49 United
States Code §5307). The monies will be distributed in a ratio of the
amount received by that entity during the preceding fiscal biennium,
less any amount returned by the entity at the end of the first year
of the preceding fiscal biennium, to the total amount received by all
entities during the preceding fiscal biennium. However, designated
recipients located in an urbanized area that includes one or more
transit authorities that received state transit funding during the fiscal
biennium ending August 31, 1997 cannot receive funding under this
section or §31.13 of this title (relating to Discretionary Program)
which exceeds the amount the designated recipient received during
the fiscal biennium ending August 31, 1997. [These monies will be
distributed in each eligible urbanized area in an amount equal to the
sum of:]
[( I) one-half of the total amount allocated to
that category multiplied by the ratio that the population of the
urbanized area bears to the total population of all urbanized areas
in the state in that category operating transit systems and receiving
funds in accordance with §5307 of the Federal Transit Act (49 United
States Code §5307); and]
[( II) one-half of the total amount allocated to
that category multiplied by the ratio that the number of inhabitants
per square mile of the urbanized area bears to the combined number
of inhabitantsper square mile of all urbanized areas in the state in that
category operating transit systems and receiving funds in accordance
with §5307 of theFederal Transit Act (49 United StatesCode§5307;)]
[( ii i) The calculation required by clause (ii)(I) of
this subparagraph shall not include:]
[( I) The population residing within the area of
an authority; or]
[( II) For urbanized areas of 250,000 or more,
the population residing outside of the corporate limits of a munici-
pality served by a transit system.]
[( iv) The calculation required by clause (ii)(II) of
this subparagraph shall not include: ]
[( I) The number of inhabitants per square mile
attributable to an authority; or ]
[( II) For urbanized areas of 250,000 or more,
the inhabitants per square mile attributable to areas outside the
corporate limits of a municipality served by a transit system.]
(B) (No change.)
(2) [Except as provided by subparagraphs (A) and (B)],
Funds [funds] allocated under this sectionand any local funds may
be used [to provide] for any transit-related activity except that a
designated recipient not included in a transit authority but located
in an urbanized area that includes one or more transit authorities may
use funds to provide: [capital improvements, planning activities, and
operating expenses and other administrative costs. ]
(A) [A city transit department created under Trans-
portation Code, Chapter 453, by a municipality having a population
of not more than 200,000 is eligible to receive funds under paragraph
(1)(A)(ii) with the option to provide a local share.]
[(B) A municipality having a population of more than
200,000 is eligible to receive funds under this section to provide: ]
[( i)] 65% of the local share requirement for
federally financed projects for capital improvements;
(B) [(ii) ] 50% of the local share requirement for
projects for operating expenses and administrative costs;
(C) [(ii i) ] 50% of the total cost of a public trans-
portation capital improvement, if the designated recipient certifies
that federal money is unavailable for the proposed project and the
commission finds that the proposed project is vitally important to the
development of public transportation in the state; and
(D) [(iv) ] 65% of the local share requirement for




(c) Application. To receive funds under this section,
applicants must first submit an application, in the form prescribed




(B) federal funds are not available as described under
§31.11(b)(2)(C) of this title;
(C) [(B)] equipment furnished by the applicant in
connection with ridesharing activities will be used primarily for
commuting purposes;
(D) [(C)] ridesharing activities will be operated on
a nonprofit basis without state subsidies and with accountability in
operating the van pool equipment; and
(E) [(D)] any funding available through the United
States Department of Transportation to participate in the capitalized
portion of state and locally supported ridesharing activities may
be applied for and utilized to supplement the availability of local
resources for the recapitalization of van pool equipment.
(d) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Subchapter D. Program Administration
43 TAC §31.49
The amendment is proposed under Transportation Code,
§201.101, which provides the Texas Transportation Commis-
sion with the authority to establish rules for the conduct of the
work of the Texas Department of Transportation, and more
specifically Transportation Code, §§456.001, 456.006, 456.007,
456.022, 456.024, and 456.041, relating to state financial
assistance to public transportation systems in urbanized areas,
and Transportation Code, §455.0015, which requires the
department to consider and include the public transportation
needs of clients of health and human services agencies in
planning and funding activities.
No statutes, articles, or codes are affected by the proposed
amendment.
§31.49. Transportation Needs of Clients of Health and Human
Service Agencies and Coordination of Services.
(a) Purpose. This section describes requirements forad-
dressing the transportation needs of clients of health and human ser-
vice agencies and for the coordination of services between recipients
of state and federal public transportation grant funds and other trans-
portation operators.
(b) Planning for client transportation.
(1) The department will consider and will encourage
metropolitan planning organizations to consider the transportation
needs of persons who are clients of health and human services
agencies in the planning processes performed under Chapter 15,
Subchapter A, of this title (relating to Transportation Planning).
(2) An applicant for state or federal financial assistance
under this chapter must submit evidence of coordination efforts to
the department. Such evidence must include a certification that,
whenever possible, and to the maximum extent feasible, the existing
network of transportation providers, and in particular the fixed route
components of public transportation systems, will be used to meet the
client transportation requirementsof thestate’ ssocial service agencies
and their clients.
(3) The department will encourage, to the maximum
extent possible, state health and human services agencies to base
their transportation funding decisions on the recommendations that
result from the:
(A) planning processes described under paragraph (1)
of this subsection; and
(B) evidence of coordination efforts submitted under
paragraph (2) of this subsection.
(c) [(b)] Standards. Contractors shall at all times coordinate
the provision of public transportation services with other transporta-
tion operators, both public and private, in the local area. Contractors
shall furnish the department copies of any coordination agreements
or other documents that demonstrate a good faith effort to reduce
duplication of effort while improving the efficiency and effectiveness
of transit services to the public. The department may suggest coordi-
nation efforts and may direct state and federal grant funding towards
that end.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Department of Transportation
Earliest possible date of adoption: January 5,1998
For further information, please call: (512) 463–8630
♦ ♦ ♦
PROPOSED RULES December 5, 1997 22 TexReg 12033
WITHDRAWN  RULES
An agency may withdraw a proposed action or the remaining effectiveness of an emergency action by filing a
notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days
after filing as specified by the agency withdrawing the action. If a proposal is not adopted or withdrawn
within six months of the date of publication in the Texas Register, it will automatically be withdrawn by the
office of the Texas Register and a notice of the withdrawal will appear in the Texas Register.
TITLE 22. EXAMINING BOARDS
Part XVI. Texas Board of Physical Ther-
apy Examiners
Chapter 343. Contested Case Procedure
22 TAC §343.3
The Texas Board of Physical Therapy Examiners has with-
drawn from consideration for permanent adoption the proposed
amendment to §343.3, which appeared in the July 22, 1997,
issue of the Texas Register (22 TexReg 6813).




Texas Board of Physical Therapy Examiners
Effective date: November 19, 1997
For further information, please call: (512) 305–6900
♦ ♦ ♦
WITHDRAWN RULES December 5, 1997 22 TexReg 12035
ADOPTED RULES
An agency may take final action on a section 30 days after a proposal has been published in the Texas
Register. The section becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation of
the action on shorter notice.
If an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement of legal authority will be published. If an agency adopts the section with changes to the proposed
text, the proposal will be republished with the changes.
TITLE 1. ADMINISTRATION
Part II. Texas Ethics Commission
Chapter 26. Political and Legislative Advertising
1 TAC §26.19
The Texas Ethics Commission adopts new §26.19, concerning
political advertising. §26.19 is adopted without change to the
proposed text as published in the August 22, 1997, issue of the
Texas Register (22 TexReg 8329) and will not be republished.
This section provides the form that may be used on political
advertising to indicate that a candidate or political committee
subscribes to the Code of Fair Campaign Practices, Chapter
258, Election Code.
No comments were received on the proposed rule.
This new rule is adopted under Texas Government Code,
Chapter 571, §571.062, which provides the commission with the
authority to promulgate rules to implement laws administered
and enforced by the commission; and under Texas Election
Code, Chapter 258, §258.008, which requires the commission
to determine the form that may be used on political advertising
to indicate that a candidate or political committee subscribes to
the Code of Fair Campaign Practices.
This rule affects Texas Election Code, Chapter 258, §258.008.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.





Effective date: December 9, 1997
Proposal publication date: August 22, 1997
For further information, please call: (512) 463–5800
♦ ♦ ♦




The Office of the Secretary of State adopts new §§81.145-
81.157, concerning joint primary election funding, without
changes to the proposed text as published in the October 3,
1997, issue of the Texas Register (22 TexReg 9783). The
new sections concern the financing of the 1998 joint primary
elections with state funds, including the determination of
necessary and proper expenses relating to the proper conduct
of joint primary elections by party officials and the procedures
for requesting reimbursement by the parties for such expenses.
The new sections are necessary for the proper and efficient
conduct of the 1998 joint primary elections. It is in the public
interest to establish adequate procedures to insure the best use
of state funding.
Written comments were received by Mr. Kenn Carr, El Paso
Republican Party County Chair. Comment: Is the requirement
that the co-judge reside in the precinct statutory? If possible,
it should by changed? Response: Yes. In accordance with
§32.051 of the Texas Election Code, the general eligibility
requirement of a judge is that he/she be a qualified voter
of the precinct. Comment: El Paso County holds primary
elections in each polling place, but cannot always find a
resident to act as judge in every precinct; therefore, judges
are picked from elsewhere in the county to serve. Does
§81.150 mean we could not follow this same procedure and
hold a joint primary? Response: A joint primary can be
conducted; however, this office recommends that you combine
or consolidate precincts and recruit a qualified co-judge within
the combined or consolidated precincts.
The new sections are adopted under the Texas Election Code,
§31.003 and §173.006, which provides the Office of the Secre-
tary of State with the authority to obtain and maintain uniformity
in the application, interpretation, and operation of provisions
under the Texas Election Code and other election laws, and, in
performing such duties, to prepare detailed and comprehensive
written directives and instructions based on such laws, and to
adopt rules consistent with the Election Code that reduce the
cost of the primary elections or facilitate the holding of the elec-
tions within the amount appropriated by the Legislature for that
purpose.
The new sections are also adopted under the Texas Election
Code, §172.126(c) and (I) and §173.011(c) which provide the
Office of the Secretary of State with the authority to prescribe
procedures for the appointment of election day workers, to
ensure orderly and proper administration, as well as fair and
efficient financing of joint primary elections.
The Texas Election Code, Chapter 173, Subchapter A,
§173.006 is affected by these adopted rules.
ADOPTED RULES December 5, 1997 22 TexReg 12037
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on November 24, 1997.
TRD-9715837
Clark Kent Ervin
Assistant Secretary of State
Office of the Secretary of State
Effective date: December 15, 1997
Proposal publication date: October 3, 1997
For further information, please call: (512) 463–9875
♦ ♦ ♦
Part V. General Services Commission
Chapter 126. Surplus and Salvage Property Pro-
grams
State Surplus and Salvage Property
1 TAC §§126.1-126.4
The General Services Commission adopts amendments to
§§126.1-126.4, concerning the State Surplus and Salvage
Property Program, without changes to the text as published in
the October 10, 1997, issue of the Texas Register (22 TexReg
10091).
The amendments to §§126.1-126.4 will change the chapter
heading for 1 TAC, Chapter 126 to a more descriptive heading,
the Surplus and Salvage Property Programs; and will allow for
the implementation of Senate Bill (S.B.) 833, 75th Legislature,
which expedites the process for disposing of surplus and
salvage property.
The amendments to 126.1-126.4 will reduce storage and ad-
vertising costs currently borne by state agencies in disposing
of surplus property.
No comments have been received regarding adoption of
amendments to §§126.1-126.4.
The amendments are adopted under the Texas Government
Code, Title 10, Subtitle D, Chapter 2175, which provides the
General Services Commission with authority to promulgate
rules consistent with the Code.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.





Effective date: December 8, 1997
Proposal publication date: October 10, 1997
For further information, please call: (512) 463-3960
♦ ♦ ♦
TITLE 7. BANKING AND SECURITIES
Part VII. State Securities Board
Chapter 114. Federal Covered Securities
7 TAC §114.4
Editor’s Note: The Texas Register inadvertently omitted the following
adopted rule from the November 28, 1997, issue of the Texas Register.
The State Securities Board adopts an amendment to §114.4,
concerning filings and fees for federal covered securities, with-
out changes to the proposed text as published in the August
12, 1997, issue of the Texas Register (22 TexReg 7436).
The rule recognizes new Form NF, Uniform Investment Com-
pany Notice Filing, and clarifies when filings and fees are due
for federal covered securities, including certain industrial bonds.
The provision will clarify filing and fee requirements and in-
crease uniformity with other securities regulators by allowing
certain issuers to file new uniform Form NF.
Two comment letters were received regarding adoption of the
amendment. The first letter, from the Investment Company Insti-
tute, supported adoption of the amendment. The Board agreed
and adopted the amendment as published. The second let-
ter, from Thompson & Knight, requested clarification that exist-
ing exemptions from dealer and agent registration may apply
to transactions in federal covered securities and suggested an
amendment be made to subsection (g). The Board agreed that
a clarification should appear, however, it should be placed in
§114.1(b), concerning availability of a corresponding state ex-
emption, rather than §114.4(g). Accordingly, the Board did not
make the suggested alteration to §114.4(g), but is proposing an
amendment to §114.1(b) to address this concern.
The amendment is adopted under Texas Civil Statutes, Articles
581-28-1 and 581-5.T. Section 28-1 provides the Board with the
authority to adopt rules and regulations necessary to carry out
and implement the provisions of the Texas Securities Act, in-
cluding rules and regulations governing registration statements
and applications; defining terms; classifying securities, persons,
and matters within its jurisdiction; and prescribing different re-
quirements for different classes. Section 5.T provides that the
Board may prescribe new exemptions by rule.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.





Effective date: December 2, 1997
Proposal publication date: August 12, 1997
For further information, please call: (512) 305–8300
♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION
Part II. Public Utility Commission of
Texas
Chapter 23. Substantive Rules
Customer Service and Protection
22 TexReg 12038 December 5, 1997 Texas Register
16 TAC §23.59
The Public Utility Commission of Texas adopts an amendment
to §23.59 relating to Nuclear Decommissioning Trusts with
changes to the proposed text as published in the June 3, 1997
Texas Register (22 TexReg 4854). The amendment will allow
utilities to invest decommissioning trust funds in certain types
of mutual funds, and to increase the amount of equity securities
in the funds’ investment portfolios with some restrictions. The
amendment is adopted under Project Number 14908.
The commission received written comments on the proposed
amendment from all five of the Texas regulated utilities with nu-
clear plants: Central Power and Light (CPL), El Paso Electric
Company (EPEC), Entergy Gulf States (EGS), Houston Lighting
and Power (HL& Pnd TUEC Electric Company (TUEC). In addi-
tion, comments were received from four investment firms: LCG
Associates (LCG), NISA Investment Advisors (NISA), Phoenix
Duff and Phelps (Phoenix), and RCM Capital Management
(RCM).
All commenters responded that the prudent investor standard,
which has been adopted by the Federal Energy Regulatory
Commission (FERC), should be adopted in lieu of the proposed
investment restrictions. Extensive comments were filed on this
issue although such comments were not specifically requested
by the commission. Due to their preference for the prudent
investor standard, commenters asked that many sections of
the rule be deleted. Some commenters proposed revisions to
the published rule in the event the commission did not adopt
the prudent investor standard. The remaining paragraphs of
this preamble address the specific suggestions made in lieu of
adopting the prudent investor standard.
The commission is concerned that adopting the prudent investor
standard will result in a wide variation in investment strategies
because each utility will write its own investment guidelines with-
out adequate guidance from the commission. As discussed by
Phoenix on page 8 of its comments, in a highly competitive envi-
ronment resulting from deregulation, utilities will want to reduce
their business risks, including their unfunded decommissioning
liability. To accomplish this task, the utility must increase the risk
exposure of its trust fund investments. Some utilities will take
a more aggressive investment strategy than others, and may
expose the trust to more risk than the commission believes is
appropriate for these ratepayer supplied funds.
While it is impossible to prevent the risk of all potential losses
through this rule, the commission believes this amended rule
provides general investment guidelines and investment restric-
tions that minimize the trust’s exposure to risks it considers
inappropriate.
The Texas commission is not required to follow the FERC’s po-
sition on the issue of investment guidelines. The FERC portion
of decommissioning expense for utilities in Texas is relatively
small compared to the retail portion overseen by the commis-
sion. Further, the five nuclear plants for which the commission
has partial responsibility for providing decommissioning funds
are a more homogeneous group than the large group of nuclear
plants which are partially overseen by the FERC. By providing
general investment guidelines for all of the utilities, the commis-
sion will have greater assurance that the funds will be invested
in a more consistent manner than the prudent investor standard
would allow, while still allowing some investment flexibility.
(c)(1)(C) Asset allocation goal.
There was general agreement among the commenters that the
investment emphasis should shift during the life of the trust,
but the commenters disagreed with the proposed timing of
the shift occurring 10 years prior to the commencement of
decommissioning.
NISA, LCG, EGS, CPL, TUEC, RCM, and EPEC commented
that the investment emphasis should be tied to the investment
horizon, i.e., the life of the trust, rather than the funding period.
EGS and CPL commented that the transition in investment
emphasis should be broadly stated with no specific time frame
for changing investment emphasis. TUEC commented that
the investment emphasis of current income and preservation
should apply to the last four years of the trust. RCM and TUEC
suggested the commission look to the FERC’s decision in the
Yankee Atomic case, Docket Number ER95-835-000, 75 FERC
§61,043 (April 10, 1996), for guidance on this issue. EPEC also
commented that the transition in investment objective should be
gradual and based on matching the objective with the liability to
be met.
The commission agrees that the appropriate investment horizon
is the life of the trust. The rule has been revised to show
that the investment emphasis should shift when the weighted
average remaining life of the liability reaches five years. The
use of weighted average remaining life will take into account the
timing of decommissioning expenditures, and will better match
the investment objective to the liability.
(c)(1)(D) Goal on selection of investments.
CPL commented that in selecting investments, the consideration
of the investment’s impact on the overall portfolio’s volatility and
return is more appropriate than consideration of the volatility and
return of the individual investment. TUEC and LCG commented
that selection of investments should be based on net after-tax
return.
The commission agrees and this portion of the rule has been
modified to incorporate the comments.
(c)(2)(A) Fees limitation.
CPL and EGS commented that the proposed cap on fees is
too low and many mutual funds charge more than this. EGS
and TUEC responded that the proposed limit is arbitrary, unduly
restrictive, and may not allow the flexibility to efficiently manage
the trust. CPL, EPEC and TUEC expressed concerns that the
proposed cap does not take into account the returns that are
expected to be generated compared to the fees paid.
CPL, RCM and TUEC commented that this section is redundant
if the net after tax return goal is included in (c)(1)(D), and should
be deleted.
Based on a review of the comments and a schedule of fees paid
for a fully diversified pension fund, the commission agrees that
this cap as proposed may be too low once the trust portfolios
are fully diversified into investment segments that have higher
management fees. The commission has modified this section
to clarify that the cap is based on fees for the entire portfolio
so that investment in mutual funds with higher expense ratios
is not precluded. Further, the commission has increased the
portfolio cap to 0.7%; this cap is based on a 60% allocation
to equities with a weighted average cost of 0.8%, and a 40%
allocation to fixed income investments with a weighted average
cost of 0.5%.
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Even though the commission revised (c)(1)(D) to reflect the net
after tax return goal, it disagrees that this section should be
deleted. The goal in (c)(1)(D) is a general guideline for the
selection of individual investments, while this section relates to
the reasonableness of the fees for the entire portfolio.
(c)(2)(B) Diversification requirements.
TUEC commented that this section could be misinterpreted
such that mutual funds would be considered a security rather
than as a group of securities for purposes of determining the
portfolio’s compliance with this diversification requirement. The
commission agrees that this was not its intent, and has added
clarifying language to consider the individual securities within a
mutual fund when applying this standard.
TUEC and RCM also commented that clause (ii), which requires
at least 20 securities, appears to be redundant of clause (i),
which limits securities from one issuer to 5% of the portfolio,
and that it should be deleted. The commission disagrees that
the language is redundant. The reason for clause (ii) of this
requirement was to ensure that there were at least 20 different
securities in the portfolio in the event the only issuer was the
federal government, which is specifically excluded from clause
(i). No change has been made to this section at this time.
(c)(2)(D) Derivatives.
CPL, HL&P, RCM and LCG commented that the types of
derivatives prohibited should be more narrowly defined. TUEC
responded that the use of derivatives should be limited to
enhance return without a corresponding increase in risk, or to
reduce overall risk of the portfolio. LCG, Phoenix, CPL and
TUEC commented that the use of a small amount of derivatives
to reduce portfolio risk should be allowed for privately managed
funds as well as commingled funds. TUEC also commented
that the 5% limitation should be deleted.
The commission agrees with these comments. This portion
of the rule has been revised to allow derivatives to reduce
portfolio risk in commingled or privately managed funds, with
no specified limitation. High-risk derivatives are prohibited, and
a listing of some examples of inappropriate types of derivatives
has been added as suggested by several commenters.
(c)(2)(F) Investment limits in equity securities.
All commenters were critical of the timing of the equity cap
reduction as too early in the fund’s life. The commenters
generally said that such an early change in allocation will
severely reduce earnings when the funds are at their largest,
and that this portion of the rule should be deleted or revised.
The amended rule proposed to reduce equity exposure to 20%
ten years prior to the commencement of decommissioning. CPL
and HL&P commented that the life of their funds for one unit
extends 35 years past the shutdown of the unit due to extended
periods of spent fuel storage. A limitation of 20% equities for
this long of an investment horizon would be unreasonable they,
and others, commented. NISA commented that a constant
allocation to equities over the investment horizon, rather than
the proposed declining equity allocation, will provide the same
or higher return with less risk because of greater diversification.
LCG commented that the equity cap should be deleted or
increased to 80% until 10 years prior to decommissioning,
and then be reduced to 60% until four years prior to the end
of the trust’s life. NISA also commented that an investment
strategy based on predetermined limits based solely on time
are inefficient compared to a dynamic strategy based on the
timing of decommissioning costs, the funded status of the trust,
the financial condition of the utility, and prevailing economic
and market conditions. NISA and EGS commented that a fixed
schedule of reducing equity allocation should be based on the
expected life of the trust. Phoenix suggested that the maximum
cap should apply while the duration of the liability exceeds four
years, then a cap of 50% of the maximum when the duration is
between four and two years, and finally, that the cap should be
zero when the duration of the liability is less than two years. The
commission later obtained additional comments on Phoenix’s
proposal.
The commission agrees with these comments in part. The com-
mission disagrees with increasing the equity cap above 60%,
and with the claim that a constant equity cap is superior to a
declining cap. Equity securities are by their nature more risky
investments in the short-term, and their allocation should be re-
duced as the end of a decommissioning fund’s life approaches.
Further, the commission’s equity cap is reasonable when com-
pared to NISA’s 1997 study of decommissioning trusts, which
shows only about 20% of nuclear utilities have equity expo-
sure greater than 60%. However, the commission agrees that
the equity percentage should be based on the life of the trust
rather than the funding period, and should take into account the
remaining liability. For the commission’s final decision on this
issue, refer to additional question (1) later in this preamble.
CPL commented that the cap would be ineffective because
it specifies that reductions be achieved by directing future
transfers to debt securities. CPL states that during this
period, the contributions would be small relative to the annual
investment growth of the trust and these transfers would be
insufficient to achieve the required reduction in equities.
HL&P suggested that the word "transfers" be changed to
"contributions".
The wording of this section was changed to clarify that if the
equity cap is ever exceeded due to market fluctuations, that
the utility may rely solely on future contributions to maintain
compliance with the cap. No restriction on the sale of equities to
maintain the cap was intended, so this section now states that
the sale of equity securities is permitted to effect compliance
with the equity cap. The commission recognizes that the
proposed reductions in the equity cap will require the sale of
equities because the contributions alone are too small to effect
the reduction in equity level within a reasonable period of time.
Also, the commission has made compliance less burdensome
by specifying that the market value of the portfolio shall be
measured monthly, rather than continuously as implied by the
current wording of the rule.
(c)(2)(G) Restriction from investment in securities issued by the
utility or its affiliates.
EPEC and Phoenix commented that the restrictions should be
the same for commingled funds and independently managed
funds.
The commission does not agree that independently managed
funds should be allowed to invest in the utility’s own securities
or those of an affiliate. Commingled funds are exempted from
this requirement because the selection of investments within
a commingled fund is not within the utility’s control, and this
restriction might limit investment in an otherwise appropriate
commingled fund.
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(c)(3)(A) Restrictions on fixed income investments.
HL&P, LCG and TUEC commented that the minimum portfolio
quality level of "AA" should be reduced to "A". CPL and
HL&P also suggested that below investment grade be defined
to be below BBB-, or Baa3. TUEC and RCM commented
that the minimum allowable percentage of below investment
grade securities should be increased to 20%. RCM also
recommended that below investment grade bonds be allowed
in independently managed accounts.
The commission disagrees that the portfolio quality level should
be reduced to "A" or that independently managed decommis-
sioning funds be allowed to be invested in below investment
grade instruments. Most decommissioning trusts, according to
a study by NISA, maintain a minimum quality level of "AA" for
their fixed income investment portfolio. Further, neither CPL
nor HL&P invest their pension funds in below investment grade
bonds. However, the commission agrees that investment grade
should be defined to be below BBB- or Baa3, as suggested
by CPL and HL&P. Also, an incorrect reference to "equity se-
curity" was corrected to state "debt security" as suggested by
HL&P. To be consistent with the quarterly quality check added
to (c)(3)(B) for the equity portfolio, the commission has added
that the quality of the fixed income portfolio be checked on a
quarterly basis. This revision will reduce the burden of compli-
ance with this requirement.
(c)(3)(B) Equity investment restrictions.
CPL, EGS, LCG, RCM and NISA all commented that the re-
striction that the issuer must have paid dividends for at least
five years and the debt rating restriction for equity investments
should be deleted. CPL commented that the dividend and debt
rating restrictions are overly restrictive, do little to assure the
trust does not suffer investment losses, and unintentionally pre-
vent investment in many companies with potential for signifi-
cant gains. LCG suggested that a better test of equity quality is
whether the stock is listed on a major stock exchange. TUEC
and Phoenix commented that equity ratings are easier to obtain
and are more appropriate, if a quality standard must be used.
Most commenters stated that the $100 million capitalization re-
quirement was a reasonable screen for determining the liquidity
of equity securities.
The commission agrees with these comments in part. The
commission agrees that the minimum $100 million capitaliza-
tion requirement is a reasonable standard, but disagrees that
the listing of a stock in a major stock exchange is a sufficient
screen for selecting equities. The commission asked an ad-
ditional question regarding the use of a quality rating service
which is summarized later in this preamble. Based on the ini-
tial comments, the commission eliminated the 5-year dividend
requirement, but maintained the $100 million minimum capital-
ization requirement for selection of equity investments. Refer
to additional question (2) later in this preamble for the commis-
sion’s final decision on the use of a quality rating.
(c)(3)(C) Commingled funds.
LCG and RCM suggested that the commission add actively
managed U.S. equity funds, real estate investment trust funds,
and money market funds to the list of examples of appropriate
commingled funds. TUEC suggested changing "net return" to
"net after-tax return". HL&P and TUEC commented that loads
are generally not levied on institutional investors investing in
load funds, and that the restriction should be reworded to state
that the payment of the load, rather than the load fund, should
be avoided. TUEC recommended that the reference to 12b-1
fees be eliminated because they are not always avoidable, and
the restriction may prevent investment in an otherwise prudent
fund.
The commission agrees with these changes and the rule was
revised to incorporate these comments.
Additional Questions
On October 3, 1997 additional questions were published in the
Texas Register (22 TexReg 10055) relating to this rulemaking
project. These questions concerned: (1) use of duration to
determine when to reduce the proportion of equity investments;
(2) the use of Standard and Poor’s (S&P’s) earnings and
dividend rankings or other rating service for common stock to
assess the quality of the overall equity portfolio; and (3) whether
utilities should be required to appoint an investment manager
when the trust achieves a certain size. CPL, EPEC, EGS, HL&P,
TUEC, LCG, RCM and Phoenix responded to these questions.
In addition to answering the specific questions published, many
respondents made additional comments. Many commenters
reiterated their preference for a prudent investor standard rather
than a detailed rule.
Question 1.
Phoenix and HL&P commented that the weighted average life
is a slightly higher number of years than the duration of the
remaining liability because the duration is discounted. They also
commented that the use of a weighted average life to determine
the timing of reducing the equity cap is simpler and would avoid
disagreements on the appropriate discount rate.
Entergy proposed an annual reduction in the equity cap begin-
ning four years prior to the commencement of decommissioning
by the percentage of each year’s decommissioning expendi-
tures to the total liability.
The commission agrees that use of a weighted average remain-
ing life is simpler and less controversial, and has adopted its use
in (c)(2)(F). The commission prefers a periodic reduction in the
equity cap to the annual reduction schedule presented by En-
tergy because a fixed schedule provides less flexibility than the
proposed methodology. Market conditions and tax implications
may make the timing of equity liquidations an important consid-
eration, and a less rigid schedule may be preferable.
After consideration of these additional comments, the commis-
sion has adopted two triggers for decreasing the equity alloca-
tion in the portfolio to 30%. These triggers are the liability’s
weighted average remaining life of the liability falling below five
years and the expenditure of any funds for decommissioning of
the units during the year. This requirement will reduce equity
exposure at the end of the fund’s life and during years of signif-
icant decommissioning outlays if they occur earlier in the fund’s
life. Further, the commission is requiring the equity allocation to
drop to 0% during the last few years of decommissioning activ-
ities, when the weighted average remaining life falls below 2.5
years. The dual triggers allow utilities that have long investment
periods following the decommissioning of the nuclear plant be-
cause of spent fuel storage to increase their equity allocation
to 60% again once the decommissioning of the units is com-
plete, until the weighted average remaining life falls below the
five-year threshold.
Question 2.
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TUEC and EGS commented that a S&P quality rating of B- or
better would be an appropriate quality ranking for the equity
portfolio; RCM and LCG commented that B or better would be
appropriate. Phoenix said that B- is an appropriate screen for
individual equity securities.
LCG stated that checking the quarterly composite ranking of
the portfolio would be very difficult and costly, while TUEC
and RCM stated it would not be overly burdensome once the
subscription to the rating service was acquired. Four of the
other commenters stated that a quarterly quality check could
be labor intensive and that it would depend on the size of the
portfolio.
CPL stated that the S&P quality rating was inappropriate to
use as a screen for equity securities because it only considers
some factors that drive stock price; instead, the company
suggested that the trusts investments could be monitored by the
commission through the filing of quarterly reports by the utilities.
EPEC, Phoenix and HL&P stated that no quality screen was
necessary because a minimum capitalization screen of $100
million was sufficient. EGS expressed concern that a quality
rating would preclude investment in commingled funds. RCM
requested that unranked securities be allowed for investment
and be excluded from the quality ranking, if one is adopted.
TUEC, LCG, RCM, and HL&P stated that the S&P ratings
were better tools to measure the equity portfolio quality than
bond ratings. LCG and TUEC stated that there are a number
of quality ranking services, and RCM provided a comparison
of S&P quality ratings to ratings by Ford Investor Service.
Phoenix commented that Value Line ranks 3500 companies and
is readily available, but would be labor intensive and could leave
many stocks unranked.
Several commenters stated that the ranking should be applied
only to the portfolio, and not be used as a screen for individual
securities. TUEC stated that the utility or investment manager
should have the discretion to use the rating service they
consider most useful.
The commission recognizes that a properly managed and di-
versified equity portfolio will enhance return on decommission-
ing funds and reduce the contributions that must be made by
ratepayers. Further, it also recognizes that equity holdings that
carry the greatest potential returns also carry the greatest risk
for loss of investment. The commission agrees with the com-
menters that there is not a perfect standard that will effectively
screen equity investments for potential losses, and that many
factors need to be evaluated to determine the appropriate port-
folio of equity investments in addition to historical performance.
However, it is the commission’s preference that the bulk of the
equity portfolio be invested in financially sound companies with
a proven earnings and dividend record, even if this practice re-
sults in a reduced portfolio return. Therefore, the commission is
revising the rule to require that at least 70% of the equity port-
folio be ranked by a major rating service such as Standard and
Poor’s earnings and dividend ranking or Ford Investor Service’s
quality ranking on common stock, and that the composite rank-
ing of the portfolio be checked quarterly and be maintained at
a level equivalent to the composite rating of the S&P 500 index
by the same rating service. The remaining 30% or less of the
equity portfolio must be in the securities of companies with at
least $100 million of capitalization. The commission does not
believe that a quarterly monitoring of the equity portfolio quality
is unduly burdensome.
Question 3.
All commenters stated that utilities should not be required to
appoint an investment manager when the trust reaches a certain
size even though all but one have external investment managers
managing the entire portfolio. Phoenix submitted an excerpt
from a FERC order on rehearing in Docket Number RM94-
14-001, which confirms that the funds under their jurisdiction
must have external managers; and clarifies that the managers,
rather than the utilities, must be the selector of mutual fund
investments. Phoenix also stated that NRC regulations that
require the decommissioning funds be "outside the licensee’s
administrative control" have been interpreted by most parties to
be applicable to the trustee and management functions. EPEC
stated that $20 million was an appropriate threshold for requiring
an investment manager.
The commission believes that all trusts assets should be man-
aged by external managers, but is not proposing a modification
to the rule at this time since all but one utility have already ap-
pointed external managers.
This amendment is adopted under the Public Utility Regula-
tory Act, 75th Legislature, Regular Session, chapter 166, §1,
1997 Texas Session Law Service 732 (Vernon) (to be codified
at Texas Utilities Code Annotated §14.002) which provides the
commission with the authority to make and enforce rules rea-
sonably required in the exercise of its powers and jurisdiction.
Cross Index to Statutes: Public Utility Regulatory Act §14.002.
§23.59. Nuclear Decommissioning Trusts.
(a) Duties of electric utilities.
(1)-(2) (No change.)
(3) The utility shall retain the right to replace the trustee
with or without cause. In appointing a trustee, the electric utility
shall have the following duties, which will be of a continuing nature:
(A) A duty to determine whether the trustee’s fee
schedule for administering the trust is reasonable, when compared to
other institutional trustees rendering similar services, and meets the
requirement of subsection (c)(2)(A) of this section;
(B)-(E) (No change.)
(4) The utility shall retain the right to replace the
investment manager with or without cause. In appointing an
investment manager, the utility shall have the following duties, which
will be of a continuing nature:
(A) A duty to determine whether the investment
manager’s fee schedule for investment management services is
reasonable, when compared to other such managers, and meets the
requirement of paragraph (c)(2)(A) of this section;
(B)-(E) (No change.)
(b) Agreements between the electric utility and the institu-
tional trustee or investment manager.
(1) The utility shall execute an agreement with the
institutional trustee. The agreement shall include the restrictions in
subparagraphs (A) - (E) of this paragraph and may include additional
restrictions on the trustee. An electric utility shall not grant the
trustee powers that are greater than those provided to trustees under
the Texas Trust Code or that are inconsistent with the limitations of
this section.
(A)-(D) (No change.)
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(E) The agreement shall comply with all applicable
requirements of the Nuclear Regulatory Commission.
(2) The utility shall execute an agreement with the
investment manager. (If the trustee performs investment management
functions, the contractual provisions governing those functions must
be included in either the trust agreement or a separate investment
management agreement.) The agreement shall include the restrictions
set forth in subparagraphs (A) - (E) of this paragraph and may include
additional restrictions on the manager. An electric utility shall not
grant the manager powers that are greater than those provided to
trustees under the Texas Trust Code or that are inconsistent with the
limitations of this section.
(A)-(D) (No change.)
(E) The agreement shall comply with all applicable
requirements of the Nuclear Regulatory Commission.
(3)-(4) (No change.)
(c) Trust investments.
(1) Investment portfolio goals. The funds should be
invested consistent with the following goals. The utility may apply
additional prudent investment goals to the funds so long as they are
not inconsistent with the stated goals of this subsection.
(A) The funds should be invested with a goal of
earning a reasonable return commensurate with the need to preserve
the value of the assets of the trusts.
(B) In keeping with prudent investment practices, the
portfolio of securities held in the decommissioning trust shall be
diversified to the extent reasonably feasible given the size of the trust.
(C) Asset allocation and the acceptable risk level
of the portfolio should take into account market conditions, the
time horizon remaining before the commencement and completion
of decommissioning, and the funding status of the trust. While
maintaining an acceptable risk level consistent with the goal in
subparagraph (A) of this paragraph, the investment emphasis when
the remaining life of the liability, as defined in paragraph (2) (F)(iv)
of this subsection, exceeds five years should be to maximize net long-
term earnings. The investment emphasis in the remaining investment
period of the trust should be on current income and the preservation
of the fund’s assets.
(D) In selecting investments, the impact of the invest-
ment on the portfolio’s volatility and expected return net of fees,
commissions, expenses and taxes should be considered.
(2) General requirements. The following requirements
shall apply to all decommissioning trusts. Where a utility has multiple
trusts for a single generating unit, the restrictions contained in this
subsection apply to all trusts in the aggregate for that generating
unit. For purposes of this section, a commingled fund is defined as
a professionally managed investment fund of fixed-income or equity
securities established by an investment company regulated by the
Securities Exchange Commission or a bank regulated by the Office
of the Comptroller of the Currency.
(A) Fees limitation. The total trustee and investment
manager fees paid on an annual basis by the utility for the entire
portfolio including commingled funds shall not exceed 0.7% of the
entire portfolio’s average annual balance.
(B) Diversification. For the purpose of this subpara-
graph, a commingled or mutual fund is not considered a security;
rather, the diversification standard applies to all securities, including
the individual securities held in commingled or mutual funds. Once
the portfolio of securities (including commingled funds) held in the
decommissioning trust(s) contains securities with an aggregate value
in excess of $20 million, it shall be diversified such that:
(i) no more than 5.0 % of the securities held may
be issued by one entity, with the exception of the Federal Government,
it agencies and instrumentalities, and;
(ii) the portfolio shall contain at least 20 different
issues of securities. Municipal securities and real estate investments
shall be diversified as to geographic region.
(C) Qualified trusts. The utility may invest the
decommissioning funds by means of qualified or unqualified nuclear
decommissioning trusts; however, the utility shall, to the extent
permitted by the Internal Revenue Service, invest its decommissioning
funds in "qualified" nuclear decommissioning trusts, in accordance
with the Internal Revenue Service Code §468A.
(D) Derivatives. The use of derivative securities in
the trust is limited to those whose purpose is to enhance returns
of the trust without a corresponding increase in risk or to reduce
risk of the portfolio. Derivatives may not be used to increase the
value of the portfolio by any amount greater than the value of the
underlying securities. Prohibited derivative securities include, but
are not limited to, mortgage strips; inverse floating rate securities;
leveraged investments or internally leveraged securities; residual and
support tranches of Collateralized Mortgage Obligations; tiered index
bonds or other structured notes whose return characteristics are tied
to non-market events; uncovered call/put options; large counter-
party risk through over-the-counter options, forwards and swaps; and
instruments with similar high-risk characteristics.
(E) The use of leverage (borrowing) to purchase
securities or the purchase of securities on margin for the trust is
prohibited.
(F) Investment limits in equity securities. The
following investment limits shall apply to the percentage of the
aggregate market value of all non-fixed income investments relative
to the total portfolio market value.
(i) Except as noted in clause (ii), when the
weighted average remaining life of the liability exceeds five years,
the equity cap is 60%;
(ii) When the weighted average remaining life of
the liability ranges between 5 years and 2.5 years, the equity cap
shall be 30%. Additionally, during all years in which expenditures
for decommissioning the nuclear units occur, the equity cap shall also
be 30%;
(iii) When the weighted average remaining life of
the liability is less than 2.5 years, the equity cap shall be 0%;
(iv) For purposes of this subparagraph, the
weighted average remaining life in any given year is defined as the
weighted average of years between the given year and the years
of each decommissioning outlay, where the weights are based on
each year’s expected decommissioning expenditures divided by the
amount of the remaining liability in that year; and
(v) Should the market value of non-fixed income
investments, measured monthly, exceed the appropriate cap due to
market fluctuations, the utility shall, as soon as practicable, reduce
the market value of the non-fixed income investments below the
cap. Such reductions may be accomplished by investing all future
contributions to the fund in debt securities as is necessary to reduce
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the market value of the non-fixed income investments below the cap,
or if prudent, by the sale of equity securities.
(G) A decommissioning trust shall not invest in
securities issued by the electric utility collecting the funds or any
of its affiliates; however, investments of a decommissioning trust
may include commingled funds that contain securities issued by the
electric utility if the securities of the utility constitute no more than
5.0% of the fair market value of the assets of such commingled funds
at the time of the investment.
(3) Specific investment restrictions. The following
restrictions shall apply to all decommissioning trusts. Where a
utility has multiple trusts for a single generating unit, the restrictions
contained in this subsection apply to all trusts in the aggregate for
that generating unit.
(A) Fixed-income investments. A decommissioning
trust shall not invest trust funds in corporate or municipal debt
securities that have a bond rating below investment grade (below
"BBB-" by Standard and Poor’s Corporation or "Baa3" by Moody’s
Investor’s Service) at the time that the securities are purchased and
shall reexamine the appropriateness of continuing to hold a particular
debt security if the debt rating of the company in question falls
below investment grade at some time after the debt security has been
purchased. Commingled funds may contain some below investment
grade bonds; however, the overall portfolio of debt instruments shall
have a quality level, measured quarterly, not below a "AA" grade by
Standard and Poor’s Corporation or "Aa2" by Moody’s Investor’s
Service. In calculating the quality of the overall portfolio, debt
securities issued by the Federal government shall be considered as
having a "AAA" rating.
(B) Equity investments.
(i) At least 70% of the aggregate market value of
the equity portfolio, including the individual securities in commingled
funds, shall have a quality ranking from a major rating service such
as the earnings and dividend ranking for common stock by Standard
and Poor’s or the quality rating of Ford Investor Services. Further,
the overall portfolio of ranked equities shall have a weighted average
quality rating equivalent to the composite rating of the Standard and
Poor’s 500 index assuming equal weighting of each ranked security
in the index. If the quality rating, measured quarterly, falls below the
minimum quality standard, the utility shall as soon as practicable and
prudent to do so, increase the quality level of the equity portfolio to
the required level.
(ii) A decommissioning trust shall not invest in
equity securities where the issuer has a capitalization of less than
$100 million.
(C) Commingled funds. The following guidelines
shall apply to the investments made through commingled funds.
Examples of commingled funds appropriate for investment by nuclear
decommissioning trust funds include United States equity-indexed
funds, actively managed United States equity funds, balanced funds,
bond funds, real estate investment trusts, and international funds.
(i) The commingled funds should be selected con-
sistent with the goals specified in paragraph (1) and the requirements
in paragraph (2) of this subsection.
(ii) In evaluating the appropriateness of a particular
commingled fund, the utility has the following duties, which shall be
of a continuing nature:
(I) A duty to determine whether the fund
manager’s fee schedule for managing the fund is reasonable, when
compared to fee schedules of other such managers;
(II) A duty to investigate and determine whether
the past performance of the investment manager in managing the
commingled fund has been reasonable relative to prudent investment
and utility decommissioning trust practices and standards; and
(III) A duty to investigate the reasonableness of
the net after-tax return and risk of the fund relative to similar funds,
and the appropriateness of the fund within the entire decommissioning
trust investment portfolio.
(iii) The payment of load fees shall be avoided.
(iv) Commingled funds focused on specific market
sectors or concentrated in a few holdings shall be used only as
necessary to balance the trust’s overall investment portfolio mix.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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♦ ♦ ♦
Part VIII. Texas Racing Commission
Chapter 303. General Provisions
Subchapter A. Organization of the Commission
16 TAC §303.2
The Texas Racing Commission adopts the repeal of §303.2,
concerning the Commission sections without changes to the
proposal text as published in the October 10, 1997, issue of the
Texas Register (22 TexReg 10095). This repeal is necessary
for the Commission’s rules to be consistent with Texas Civil
Statutes, Article 179e.
The Texas Racing Act was revised by sunset legislation effective
September 1, 1997, and in that legislation, the Commission’s
separate horse and greyhound sections were eliminated. This
repeal is necessary for the Commission’s rules to be consistent
with applicable state law.
No comments were received regarding the adoption of the
proposal.
The repeal is adopted under the Texas Civil Statutes, Article
179e, §3.02, which authorize the Commission to adopt rules
for conducting racing with wagering and for administering the
Texas Racing Act; and §2.02, which specifies the make-up of
the Commission.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on November 19, 1997.





Effective date: January 1, 1998
Proposal publication date: October 10, 1997
For further information, please call: (512) 833–6699
♦ ♦ ♦
The Texas Racing Commission adopts a new §303.2, con-
cerning the Commission responsibilities. The new section is
adopted with changes to the proposed text as published in
the October 10, 1997, issue of the Texas Register (22 TexReg
10096). The new section is adopted to ensure that the Com-
mission is complying with the legislative mandate in Texas Civil
Statutes, Article 179e, §2.21 and the public will have notice of
the specific policymaking responsibilities of the Commission.
The Texas Racing Act was revised by sunset legislation effec-
tive September 1, 1997, and in that legislation, the Commission
is required by rule to clearly separate the policymaking respon-
sibilities of the Commission and the management responsibili-
ties of the executive secretary, the chief executive officer of the
agency. This new section sets out the policymaking responsi-
bilities of the Commission. The changes from the proposed text
clarify the Commission’s role in supervising the implementation
of policies and the actions of the executive secretary.
No comments were received regarding the adoption of the
proposal.
The new section is adopted under the Texas Civil Statutes, Arti-
cle 179e, §3.02, which authorize the Commission to adopt rules
for conducting racing with wagering and for administering the
Texas Racing Act; and §2.21, which requires the Commission
to adopt rules separating the policymaking responsibilities of
the Commission from the management responsibilities of the
executive secretary and staff.
§303.2. Commission Responsibilities.
(a) The commission shall formulate policy objectives for the
agency and supervise the implementation of these policies and the
actions of the executive secretary. The commission may approve/
disapprove actions of the executive secretary on its own motion or on
request of the executive secretary.
(b) The commission shall propose, adopt, amend, and repeal
rules as authorized or required by law, including under the Act and
under Chapter 2001, Government Code.
(c) The commission shall approve all operating plans required
to be filed by law which are prospective in nature, such as legislative
appropriation requests and the biennial strategic plan.
(d) The commission shall issue all racetrack licenses and
licenses to conduct race meetings.
(e) The commission shall issue final orders and assess
administrative penalties as authorized by law.
(f) The commission may delegate any power or duty to a
committee of its members or to the agency’s executive secretary. The
chair may establish a committee and appoint committee members in
an open meeting. The chair may appoint committee members who are
not members of the commission, but a committee of such members
will be advisory only.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.





Effective date: January 1, 1998
Proposal publication date: October 10, 1997
For further information, please call: (512) 833–6699
♦ ♦ ♦
16 TAC §303.7
The Texas Racing Commission adopts an amendment to
§303.7, concerning Commission employees. This amendment
is adopted without changes to the proposed text as published
in the October 10, 1997 issue of the Texas Register (22
TexReg 10096). The amendment is adopted to ensure that the
Commission’s rules are consistent with applicable state law
and that the Commission’s employees and potential employees
will have ample notice of possible disqualifications.
The Texas Racing Act was revised by sunset legislation effec-
tive September 1, 1997, and in that legislation, the provisions
relating to conflicts of interest for Commission employees were
modified. This amendment brings the Commission rule regard-
ing grounds for disqualification as a Commission employee into
compliance with the new state law.
No comments were received regarding the adoption of the
proposal.
The amendment is adopted under the Texas Civil Statutes, Arti-
cle 179e, §3.02, which authorize the Commission to adopt rules
for conducting racing with wagering and for administering the
Texas Racing Act; and §2.12, which specifies the employment
disqualifications applicable to Commission employees.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.





Effective date: January 1, 1998
Proposal publication date: October 10, 1997
For further information, please call: (512) 833–6699
♦ ♦ ♦
16 TAC §303.8
The Texas Racing Commission adopts an amendment to
§303.8, concerning the executive secretary. This amendment
is adopted without changes to the proposed text as published
in the October 10, 1997, issue of the Texas Register (22
TexReg 10097). The amendment is adopted to ensure that the
Commission’s rules are consistent with applicable state law
and that the public will have notice of the specific management
responsibilities of the executive secretary.
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The Texas Racing Act was revised by sunset legislation effective
September 1, 1997, and in that legislation, the Commission is
required by rule to clearly separate the policymaking responsi-
bilities of the Commission and the management responsibilities
of the executive secretary. This section sets out the manage-
ment responsibilities of the executive secretary, the chief exec-
utive officer of the agency.
No comments were received regarding the adoption of the
proposal.
The amendment is adopted under the Texas Civil Statutes, Arti-
cle 179e, §3.02, which authorize the Commission to adopt rules
for conducting racing with wagering and for administering the
Texas Racing Act; and §2.21, which requires the Commission
to adopt rules separating the policymaking responsibilities of
the Commission from the management responsibilities of the
executive secretary and staff.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.





Effective date: January 1, 1998
Proposal publication date: October 10, 1997
For further information, please call: (512) 833–6699
♦ ♦ ♦
Subchapter B. Powers and Duties of the Com-
mission
16 TAC §303.42
The Texas Racing Commission adopts an amendment to
§303.42, concerning charity race days. This amendment is
adopted without changes to the proposed text as published
in the October 10, 1997, issue of the Texas Register (22
TexReg 10098). The amendment is adopted to ensure that
the Commission’s rules are clear and unambiguous and that
charities designated for charity race days will receive the
benefit of all wagering conducted at a licensed racetrack facility
on that race day.
The amendment clarifies the type of revenue that a licensed
racetrack is to use in determining the amount to be paid to a
charity for a charity race day.
No comments were received regarding the adoption of the
proposal.
The amendment is adopted under the Texas Civil Statutes,
Article 179e, §3.02, which authorize the Commission to adopt
rules for conducting racing with wagering and for administering
the Texas Racing Act; and §§8.02 and 10.01, which require
licensed pari-mutuel racetracks to conduct charity race days
and which authorize the Commission to adopt rules relating to
the conduct of charity race days
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.





Effective date: January 1, 1998
Proposal publication date: October 10, 1997
For further information, please call: (512) 833–6699
♦ ♦ ♦
Subchapter D. Texas Bred Incentive Program
Programs for Greyhounds
16 TAC §303.101
The Texas Racing Commission adopts an amendment to
§303.101, concerning the greyhound breed registry. This
amendment is adopted without changes to the proposed text
published in the October 10, 1997 issue of the Texas Register
(22 TexReg 10098). This amendment is adopted to ensure
that the legislative mandate in Texas Civil Statutes, Article
179e, §6.09(f) will be implemented and pari-mutuel racing will
be humane for the racing animals.
The Texas Racing Act was revised by sunset legislation effective
September 1, 1997, and in that legislation, the Commission is
required by rule to require the award of a grant to a person
for the rehabilitation of greyhounds or to locate homes for
greyhounds. The amendment implements that legislation by
establishing the grant program and providing procedures for the
awarding and reporting of the grants.
No comments were received regarding the adoption of the
proposal.
The amendment is adopted under the Texas Civil Statutes, Arti-
cle 179e, §3.02, which authorize the Commission to adopt rules
for conducting racing with wagering and for administering the
Texas Racing Act; and §6.09(f), which requires the Commission
to adopt rules requiring the award of grants for the rehabilitation
and relocation of retired greyhounds.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.





Effective date: January 1, 1998
Proposal publication date: October 10, 1997
For further information, please call: (512) 833–6699
♦ ♦ ♦
Chapter 305. Licenses for Pari-mutuel Racing
Subchapter A. General Provisions
16 TAC §305.5
The Texas Racing Commission adopts an amendment to
§305.5, concerning fingerprints. This amendment is adopted
with changes to the proposed text as published in the October
10, 1997, issue of the Texas Register (22 TexReg 10099). This
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amendment is adopted to ensure that the legislative mandate
in Texas Civil Statutes, Article 179e, §7.10 will be implemented
and the licensing process for certain participants in pari-mutuel
racing will be less burdensome without sacrificing the integrity
of the Commission’s regulatory responsibilities.
The amendment establishes the criteria the Commission will
use in determining which license applicants will not be required
to submit fingerprints. The change from the proposed text
corrects a typographical error.
No comments were received regarding the adoption of the
proposal.
The amendment is adopted under the Texas Civil Statutes, Arti-
cle 179e, §3.02, which authorize the Commission to adopt rules
for conducting racing with wagering and for administering the
Texas Racing Act; and §7.10, which authorizes the Commis-
sion to waive the fingerprinting requirements for any license
applicant.
§305.5. Fingerprints.
(a) Except as otherwise provided by this section, an applicant
for a license must submit a complete set of the applicant’s fingerprints
with the application documents. If the applicant is not an individual,
the applicant must submit a complete set of fingerprints for each
individual who:
(1) serves as a director, officer, or partner of the applicant;
(2) holds a beneficial ownership interest in the applicant
of 5.0% or more; or
(3) owns any interest in the applicant, if requested by the
Department of Public Safety.
(b)-(f) (No change.)
(g) Waiver.
(1) Pursuant to Texas Civil Statutes, Article 179e, §7.10,
the commission will waive the fingerprint requirements in this section
for an applicant for a license as a race animal owner or trainer if:
(A) the individual presents proof of a valid owner or
trainer license issued in a racing jurisdiction that requires the sub-
mission of fingerprints to the Federal Bureau of Investigation and the
commission verifies that fingerprints were submitted by that jurisdic-
tion for the applicant within the five years preceding the date of the
application in Texas; and
(B) the applicant’s permanent residence is outside the
State of Texas.
(2) This subsection does not apply to an applicant who:
(A) has a criminal history in another state, as revealed
by a report by the Federal Bureau of Investigation or other reliable
criminal information sources;
(B) maintains a residence or is employed, whether
self-employed or otherwise, in Texas; or
(C) obtains a license badge issued by the commission
which gives the applicant access to a restricted area on association
grounds.
(3) Notwithstanding a waiver of the fingerprint require-
ments under this subsection, the commission reserves the right, at
its sole discretion, to require the submission of fingerprints after a
license has been issued.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.





Effective date: January 1, 1998
Proposal publication date: October 10, 1997
For further information, please call: (512) 833–6699
♦ ♦ ♦
16 TAC §305.7
The Texas Racing Commission adopts an amendment to
§305.7, concerning the duration of pari-mutuel licenses. This
amendment is adopted without changes to the proposed text as
published in the October 10, 1997, issue of the Texas Register
(22 TexReg 10100). This amendment is adopted to ensure
that the legislative mandate in Texas Civil Statutes, Article
179e, §7.07 will be implemented and the licensing process for
agency staff and for participants in pari-mutuel racing will be
less burdensome, costly, and time-consuming.
The amendment changes the expiration of occupational li-
censes from December 31 of each year to a 12-month revolving
system.
No comments were received regarding the adoption of the
proposal.
The amendment is adopted under the Texas Civil Statutes,
Article 179e, §3.02, which authorize the Commission to adopt
rules for conducting racing with wagering and for administering
the Texas Racing Act; §7.07, which authorizes the Commission
to adopt a system under which licenses expire on various dates
during the year.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.





Effective date: January 1, 1998
Proposal publication date: October 10, 1997
For further information, please call: (512) 833–6699
♦ ♦ ♦
Chapter 309. Operation of Racetracks
Subchapter A. General Provisions
Facilities and Equipment
16 TAC §309.32
The Texas Racing Commission adopts an amendment to
§309.32, concerning automatic banking machines. This
amendment is adopted with changes to the proposed text as
published in the October 10, 1997, issue of the Texas Register
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(22 TexReg 10101). This amendment is adopted to ensure
that the legislative mandate in Texas Civil Statutes, Article
179e, §11.04 will be implemented and patrons at pari-mutuel
racetracks will have the convenience of automatic banking
machines.
The amendment eliminates the former prohibition against auto-
matic banking machines and establishes a licensing process for
vendors of the machines and accounting and auditing require-
ments for the deposit of the fee authorized by the legislation.
The changes from the proposed text gives the Commission dis-
cretion in occupational licensing of the vendor representative
and in setting payment dates.
Comments from three companies were received regarding the
adoption of the proposal. The Commission agreed with two of
the company’s suggestion that the executive secretary desig-
nate the representative from the ATM vendor to be occupation-
ally licensed. Two companies also asked for a change in the
date the statutory fees are payable to the Commission. The
Commission’s change gives that flexibility to the executive sec-
retary to set a due date certain with each vendor. One com-
pany suggested changes to the maximum withdrawal amount.
As the statute sets that amount, no modification was made. The
Commission disagreed with the one company who suggested a
change to the Commission’s inspection of the vendor contract
as that is an established procedure.
The amendment is adopted under the Texas Civil Statutes, Arti-
cle 179e, §3.02, which authorize the Commission to adopt rules
for conducting racing with wagering and for administering the
Texas Racing Act; and §11.04, which authorizes the Commis-
sion to adopt rules permitting the placement of automatic bank-
ing machines on the grounds of pari-mutuel racetracks.
§309.32. Automatic Banking Machines.
(a) Machines Permitted. An association may permit the
placement of an automatic banking machine on association grounds
only in accordance with this section. For purposes of this section,
“automatic banking machine” means an electronic terminal, as that
term is defined by Regulation E, Electronic Fund Transfers, 12 CFR
205.
(b) Vendor.
(1) If an association contracts with a vendor to provide
an automatic banking machine, the contract is subject to inspection
by the commission. The contract may not contain any provision that
violates or is inconsistent with the Texas Racing Act or these rules.
The association shall make the contract available to the commission
on request.
(2) A vendor of automatic banking machines for pari-
mutuel racetracks must be licensed by the commission. If the vendor
is not an individual, a designated representative of the vendor selected
by the executive secretary officer must be licensed.
(c) Configuration. An automatic banking machine placed
on association grounds must be configured with the following
restrictions:
(1) A customer using the machine may withdraw funds
only from his or her checking account at a bank or other financial
institution. A customer may not use the machine to withdraw funds
from a savings account.
(2) A customer may withdraw no more than $200 per day
per account. For purposes of this paragraph, a “day” is the 24-hour
period beginning at 12:00 midnight.
(3) For each transaction at a machine, a statutory fee of
$1.00 must be withdrawn from the customer’s account in addition to
the amount delivered to the customer and any other fees authorized
and imposed by the bank or other financial institution, by the
association, or by the vendor.
(4) Before the customer authorizes the transaction, the
machine must display a screen that notifies the customer of the
statutory fee and permits the customer to cancel the transaction. The
notice must state the following or its equivalent: UNDER TEXAS
RACING ACT, §11.04(e), A $1 FEE MUST BE COLLECTED ON
EACH TRANSACTION AT THIS MACHINE FOR DEPOSIT INTO
THE TEXAS STATE TREASURY.
(d) Collection and Payment of Fee.
(1) The association or vendor, if applicable, shall collect
the statutory fee periodically and pay the total amount of the statutory
fees collected during the preceding month to the commission not later
than a date set by the executive secretary. Payment of the statutory
fee must be made in accordance with procedures established by the
executive secretary.
(2) Failure to collect and pay the proper amounts for the
statutory fee may result in disciplinary action against the association
or vendor.
(e) Records and Audit.
(1) The association or vendor, if applicable, shall main-
tain complete records regarding all transactions conducted at each
machine placed by the association or vendor on association grounds.
The records must be maintained for at least three years after the date
of the transaction.
(2) The commission may audit the records at any time to
ensure the proper collection and payment of the statutory fees.
(f) Compliance with Other Laws. A machine placed on
association grounds under this section must comply with all other
applicable state and federal statutes and regulations. This section
may not be construed to supersede any other state or federal statutes
or regulations applicable to automatic banking machines.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.





Effective date: January 1, 1998
Proposal publication date: October 10, 1997
For further information, please call: (512) 833–6699
♦ ♦ ♦
Chapter 313. Officials and Rules of Horse Racing
Subchapter D. Running of the Race
Jockeys
16 TAC §313.408
The Texas Racing Commission adopts an amendment to
§313.408, concerning jockey agents. This amendment is
adopted without changes to the proposed text as published in
22 TexReg 12048 December 5, 1997 Texas Register
the October 10, 1997, issue of the Texas Register (22 TexReg
10102). This amendment allows jockey agents at quarter
horse meets to represent the same number of riders as at
thoroughbred or mixed meets.
The amendment clarifies the requirements relating to the use
of jockey agents during quarter horse race meetings.
The amendment is adopted under the Texas Civil Statutes, Arti-
cle 179e, §3.02, which authorize the Commission to adopt rules
for conducting racing with wagering and for administering the
Texas Racing Act; and §6.06, which authorizes the Commis-
sion to adopt rules relating to all aspects of the operation of
pari-mutuel racetracks.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.





Effective date: January 1, 1998
Proposal publication date: October 10, 1997
For further information, please call: (512) 833–6699
♦ ♦ ♦
Chapter 319. Veterinary Practices and Drug Test-
ing
Subchapter A. General Provisions
16 TAC §319.10
The Texas Racing Commission adopts an amendment to
§319.10, concerning prohibited substances and devices. This
amendment is adopted without changes to the proposed text
as published in the October 10, 1997, issue of the Texas
Register (22 TexReg 10102). This amendment is adopted to
ensure that the legislative initiative in Texas Civil Statutes,
Article 179e, §3.16 will be implemented and that pari-mutuel
racing will be safe and humane for the racing animals and
will be of the utmost integrity for the wagering public and the
participants in the racing.
The Texas Racing Act was revised by sunset legislation effective
September 1, 1997, and in that legislation, the Commission’s
authority was clarified and restated with respect to prohibiting
the possession of certain devices and substances at pari-mutuel
racetracks. The amendment clarifies the types of substances
and devices, such as hypodermic syringes, which are prohib-
ited at a pari-mutuel racetrack and limits the prohibition for pos-
session of such substances and devices to the restricted and
secure areas of pari-mutuel racetracks.
No comments were received regarding the adoption of the
proposal.
The amendment is adopted under the Texas Civil Statutes, Arti-
cle 179e, §3.02, which authorize the Commission to adopt rules
for conducting racing with wagering and for administering the
Texas Racing Act; and §3.16, which authorizes the Commis-
sion to adopt rules prohibiting the unlawful influence of racing,
including rules relating to the use of a prohibited device or pro-
hibited substance at a racetrack.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.





Effective date: January 1, 1998
Proposal publication date: October 10, 1997
For further information, please call: (512) 833–6699
♦ ♦ ♦
Subchapter D. Drug Testing
Testing Procedures
16 TAC §319.336
The Texas Racing Commission adopts an amendment to
§319.336, concerning the payment of drug testing costs. This
amendment is adopted without changes to the proposed text
as published in the October 10, 1997, issue of the Texas
Register (22 TexReg 10103). This amendment is adopted to
ensure that the legislative initiative in Texas Civil Statutes,
Article 179e, §3.07(e) will be implemented and the costs of
drug testing for race animals will be equitably borne by all
pari-mutuel racetracks in the state.
The Texas Racing Act was revised by sunset legislation ef-
fective September 1, 1997, and in that legislation, pari-mutuel
racetracks are authorized to use the revenue from wagering
vouchers to pay the costs of drug testing. The amendment im-
plements that change and codifies a procedure by which the
uncashed mutuel ticket revenue from all pari-mutuel racetracks
may be pooled to pay the total cost of drug testing for all pari-
mutuel racetracks.
No comments were received regarding the adoption of the
proposal.
The amendment is adopted under the Texas Civil Statutes,
Article 179e, §3.02, which authorize the Commission to adopt
rules for conducting racing with wagering and for administering
the Texas Racing Act; §3.02(e), which authorizes pari-mutuel
racetracks to use revenue from pari-mutuel vouchers to pay
drug testing costs; and §6.06, which authorizes the Commission
to adopt rules on all matters relating to the operation of pari-
mutuel racetracks.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.





Effective date: January 1, 1998
Proposal publication date: October 10, 1997
For further information, please call: (512) 833–6699
♦ ♦ ♦
TITLE 22. EXAMINING BOARDS
ADOPTED RULES December 5, 1997 22 TexReg 12049
Part III. Texas Board of Chiropractic Ex-
aminers
Chapter 73. Licenses and Renewals
22 TAC §73.3
The Texas Board of Chiropractic Examiners adopts an amend-
ment to §73.3(1)(B), concerning Continuing Education, with
changes to the proposed text as published in the October
17, 1997, issue of the Texas Register (22 TexReg 10228).
The changes to the proposed text are changes in wording to
state more clearly the intent of the amendment; no substantive
changes are made.
The amendment deletes the current yearly two-hour continuing
education course which is presented by a board representative
and required to be attended by licensees. The board intends
to present a course only when it deems it necessary, such as
when changes in state law or board rules or other circumstances
make such a course desirable as a means of providing timely
information or additional training to licensees. Under the new
amendment, licensees will be required to complete a board
course as part of their annual continuing education hours only
if the board schedules a course for the upcoming calendar
year. Other non-substantive changes in grammar were made
for consistency in format.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted under Texas Civil Statutes, Article
4512b, §4(c), §4a, which authorize the board to adopt rules
necessary for performance of its duties, the regulation of the
practice of chiropractic, and the enforcement of the Act, and
§8b(c), which requires the board to adopt rules relating to
mandatory continuing education.
The following is the statute affected by the adopted amendment:
Texas Civil Statutes, Article 4512b, §§4(c), 4a, 8b(c).
§73.3. Continuing Education.
A licensee is required to attend continuing education courses as a
condition of renewal of a license.
(1) Requirements.
(A) (No change.)
(B) The 16 hours of continuing education may be
completed at any course or seminar elected by the licensee, which
meets the criteria set forth in the Continuing Education guidelines of
the Education Committee of the board. However, in any year in which
the board schedules a course presented by a board representative, a




This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Board of Chiropractic Examiners
Effective date: December 8, 1997
Proposal publication date: October 17, 1997
For further information, please call: (512) 305-6700
♦ ♦ ♦
Chapter 79. Provisional Licensure
22 TAC §79.1
The Texas Board of Chiropractic Examiners adopts an amend-
ment to §79.1(a), concerning Provisional Licensure, without
changes to the proposed text as published in the October 17,
1997, issue of the Texas Register (22 TexReg 10229) and will
not be republished.
Subsection (a)(3) provides that an applicant for a provisional
license must not have failed a licensure exam conducted by
the board. As amended, this restriction would apply only to an
examination which an applicant failed within the last 10 years
prior to application. The intent of this provision is to preclude an
applicant for licensure under the Chiropractic Act, §10 who has
failed a board examination from using the provisional licensure
procedure to circumvent the requirements of §10. A 10-year
prohibition, instead of the currently unlimited time constraint,
reasonably fulfills the intent and purpose of subsection (a)(3).
Other non-substantive changes in grammar were made for
consistency in format.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted under Texas Civil Statutes, Article
4512b, §4(c), §4a, which authorize the board to adopt rules
necessary for performance of its duties, the regulation of the
practice of chiropractic, and the enforcement of the act, and
§9(c), which permits the board to grant a provisional license to
eligible applicants.
The following is the statute affected by the adopted amendment:
Texas Civil Statutes, Article 4512b, §§4(c), 4a, 9(c).
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Board of Chiropractic Examiners
Effective date: December 8, 1997
Proposal publication date: October 17, 1997
For further information, please call: (512) 305-6700
♦ ♦ ♦
Part VIII. Texas Appraiser Licensing and
Certification Board
Chapter 153. Provisions of the Texas Appraiser
Licensing and Certification Act
22 TAC §153.5
The Texas Appraiser Licensing and Certification Board adopts
an amendment to §153.5, concerning Fees, without changes
to the proposed text as published in the September 19, 1997,
22 TexReg 12050 December 5, 1997 Texas Register
issue of the Texas Register (22 TexReg 9424). The text will
not be republished.
The Board adopted an amendment to §153.5(a)(6) relating to
fees for temporary non-resident appraiser registration. The
adopted amendment increases the fee for non-resident ap-
praiser temporary registration from $50 to $75.
No written comments were received regarding the adoption
of the amendment. No oral comments were made at the
October 23, 1997, meeting of the Texas Appraiser Licensing and
Certification Board at which this amendment was considered
and public comments were solicited.
This amendment was adopted under the Texas Appraiser
Licensing and Certification Act (Article 6573a.2, V.T.C.S.),
§5(a)(6) which provides the Texas Appraiser Licensing and
Certification Board with authority to establish reasonable fees
to implement the Act.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Appraiser Licensing and Certification Board
Effective date: January 1, 1998
Proposal publication date: September 19, 1997
For further information, please call: (512) 465-3950
♦ ♦ ♦
22 TAC §153.25
The Texas Appraiser Licensing and Certification Board adopts
an amendment to §153.25, concerning Temporary Certification
and Licensure, without changes to the proposed text as pub-
lished in the September 19, 1997, issue of the Texas Register
(22 TexReg 9425). The text will not be republished.
The Board adopted amendments to the section title of §153.25
from Temporary Certification and Licensure to Temporary Non-
Resident Registration to more accurately reflect the terminology
in use. The Board also adopted new §153.25(d) to provide for
a 150 day extension of temporary non-resident registration for
federally related transactions to comply with Policy Statement 5
from the Appraisal Subcommittee of the Federal Financial Insti-
tutions Examinations Council (FFIEC) as required by (federal)
Title XI, Financial Institutions Reform, Recovery, and Enforce-
ment Act of 1989 (FIRREA, 12 U.S.C. Section 3331, et seq.)
The amendment also provides for an additional fee for the ex-
tension equal to the original temporary non-resident registration
fee.
No written comments were received regarding the adoption
of the amendment. No oral comments were made at the
October 23, 1997, meeting of the Texas Appraiser Licensing and
Certification Board at which this amendment was considered
and public comments were solicited.
The amendment is adopted under the Texas Appraiser Licens-
ing and Certification Act (Article 6573a.2, V.T.C.S.), §5, which
provides the Texas Appraiser Licensing and Certification Board
with authority to adopt rules for the licensing and certification of
real estate appraisers which are consistent with, but no more
stringent than, applicable federal law and to establish reason-
able fees.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Appraiser Licensing and Certification Board
Effective date: January 1, 1998
Proposal publication date: September 19, 1997
For further information, please call: (512) 465-3950
♦ ♦ ♦




The Texas State Board of Podiatric Medical Examiners adopts
an amendment to §379.1, concerning Fees and License Re-
newal, without changes to the proposed text as published in
the October 3, 1997, issue of the Texas Register (22 TexReg
9797). The text will not be republished.
The rule is being amended to include new charges for continuing
medical education printouts and duplicate certificates.
The amendment will add a charge of $5.00 for a copy of the
doctors’ CME printout and a charge of $10.00 for a duplicate
certificate.
No comments were received regarding adoption of the amend-
ments.
The amendment is adopted under Texas Civil Statutes, Article
4568(j), which provides the Texas State Board of Podiatric
Medical Examiners with the authority to adopt all reasonable or
necessary rules, regulations, and by-laws not inconsistent with
the law regulating the practice of podiatric medicine, the laws of
this state, or of the United States; to govern its proceedings and
activities, the regulation of the practice of podiatric medicine,
and the enforcement of the law regulating the practice of
podiatric medicine.
The adopted amendment implements the Podiatric Medical
Practice Act, Articles 4571 and 4574.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on November 18, 1997.
TRD-9715539
Janie Alonzo
Staff Services Officer I
Texas State Board of Podiatric Medical Examiners
Effective date: December 9, 1997
Proposal publication date: October 3, 1997
For further information, please call: (512) 305-7000
♦ ♦ ♦
ADOPTED RULES December 5, 1997 22 TexReg 12051
Chapter 382. Podiatric Medical Technicians
22 TAC §382.1
The Texas State Board of Podiatric Medical Examiners adopts
a repeal of §382.1, concerning Podiatric Medical Technicians,
without changes to the proposed text as published in the August
19, 1997, issue of the Texas Register (22 TexReg 7984).
The rule is being repealed due to changes in the Texas
Department of Health rules for persons performing radiologic
procedures.
The repeal will allow us to adopt new rules that follow the new
Texas Department of Health rules.
No comments were received regarding adoption of the repeal.
The repeal is adopted under Texas Civil Statutes, Article
4568(j), which provides the Texas State Board of Podiatric
Medical Examiners with the authority to adopt all reasonable or
necessary rules, regulations, and by- laws not inconsistent with
the law regulating the practice of podiatric medicine, the laws of
this state, or of the United States; to govern its proceedings and
activities, the regulation of the practice of podiatric medicine,
and the enforcement of the law regulating the practice of
podiatric medicine.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on November 18, 1997.
TRD-9715540
Janie Alonzo
Staff Services Officer I
Texas State Board of Podiatric Medical Examiners
Effective date: December 31, 1997
Proposal publication date: August 19, 1997
For further information, please call: (512) 305-7000
♦ ♦ ♦
22 TAC §§382.1–382.6
The Texas State Board of Podiatric Medical Examiners adopts
new §§382.1-382.6, concerning Podiatric Medical Radiologic
Technicians. Section 382.2 is adopted with changes to the
proposed text as published in the August 19, 1997, issue of
the Texas Register (22 TexReg 7982). The change is a
date correction in §382.2(A), which was listed as January 1,
1988 and should have been January 1, 1998. Sections 382.1
and 382.3–382.6 are adopted without changes and will not be
republished.
The new rules are being adopted to allow for the changes in
the Texas Department of Health rules for persons performing
radiologic procedures.
The new rules set out the guidelines for registering to take x-
rays in a podiatric physicians’ office.
No comments were received regarding adoption of the new
rules.
The new rules are adopted under Texas Civil Statutes, Article
4568(j), which provides the Texas State Board of Podiatric
Medical Examiners with the authority to adopt all reasonable or
necessary rules, regulations, and by-laws not inconsistent with
the law regulating the practice of podiatric medicine, the laws of
this state, or of the United States; to govern its proceedings and
activities, the regulation of the practice of podiatric medicine,
and the enforcement of the law regulating the practice of
podiatric medicine.
§382.2. Definitions.
The following words or terms, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise:
Board - The Texas State Board of Podiatric Medical Examiners.
CME - continuing medical education.
Non-certified podiatric medical technician or registrant - A person
who:
(A) has completed a training program approved by the
Texas Department of Health and the Board by January 1, 1998;
however, if the person is employed after January 1, 1998, the training
program approved by the TDH and the Board shall be completed
prior to the person performing podiatric radiological procedures for
any podiatric medical purpose;
(B) is registered with the Board.
Supervision - Responsibility for the control of quality, radiation safety
and protection, and technical aspects of the application of ionizing
radiation to the foot and ankle for production of standard radiographs
utilized in podiatric medicine for diagnostic purposes.
TDH - The Texas Department of Health.
TRCR - Texas Regulations for Control of Radiation, 25 TAC, Chapter
289. The regulations are available from the Standards Branch, Bureau
of Radiation Control, Texas Department of Health or from the Board
office.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on November 18, 1997.
TRD-9715541
Janie Alonzo
Staff Services Officer I
Texas State Board of Podiatric Medical Examiners
Effective date: January 1, 1998
Proposal publication date: August 19, 1997
For further information, please call: (512) 305-7000
♦ ♦ ♦
Part XXII. Texas State Board of Public
Accountancy
Chapter 501. Professional Conduct
Professional Practices
22 TAC §501.11
The Texas State Board of Public Accountancy adopts an
amendment to §501.11, concerning Independence, with
changes to the proposed text as published in the August
12, 1997, issue of the Texas Register, (22 TexReg 7459).
The change is the deletion of subparagraph (C) because it
duplicates information in subsection (b)(4)(A)(iv)(III).
22 TexReg 12052 December 5, 1997 Texas Register
The amendment allows for a clear understanding by consumers,
CPAs and clients that supervising a CPA applicant under
§511.124 (relating to Acceptable Supervision) may impair the
CPAs independence.
The amendment to §501.11 will function by stating that a
CPA’s independence may be impaired if the CPA is supervising
an individual pursuant to §511.124 (relating to Acceptable
Supervision).
No comments were received concerning adoption of the rule.
The rule is adopted under Texas Civil Statutes, Article 41a-1,
§6, which provides the Texas State Board of Public Accountancy
with the authority to make such rules as may be necessary or
advisable to carry in effect the purposes of the law.
§501.11. Independence.
(a) A certificate or registration holder who is performing an
engagement in which the certificate or registration holder will issue
a report on financial statements of any client (other than a report in
which lack of independence is disclosed) must be independent with
respect to the client in fact and in appearance.
(b) Independence will be considered to be impaired if, for
example, during the period of his professional engagement or at the
time of expressing an opinion, the certificate or registration holder:
(1) had or was committed to acquire any direct or material
indirect financial interest in the client;
(2) was a trustee of any trust or executor or administrator
of any estate if such trust or estate had or was committed to acquire
any direct or material indirect financial interest in the client;
(3) had any joint closely-held business investment with
the client or any officer, director, partner, or principal stockholder
thereof which was material in relation to the net worth of the
certificate or registration holder; or
(4) had any loan to or from the client or any officer,
director, partner, or principal stockholder thereof other than certain
"grandfathered loans" and "other permitted loans" which will not be
considered to impair independence.
(A) Grandfathered loans - Loans from a financial
institution made under that institution’s normal lending procedures,
terms, and requirements, and that meet the other specified conditions
stated herein. Grandfathered loans must, at all times, be current as
to all terms and such terms shall not be renegotiated after the latest
of the dates in clauses (i)-(iv) of this subparagraph. Grandfathered
loans include those which:
(i) existed as of January 1, 1997;
(ii) were obtained from a financial institution prior
to its becoming a client requiring independence;
(iii) were obtained from a financial institution for
which independence was not required and that were later sold to a
client for which independence is required; or
(iv) were obtained from a firm’s financial institu-
tion client requiring independence, by a borrower prior to his or her
becoming a member of the firm or registration holder, such as:
(I) loans obtained by the certificate or registra-
tion holder which are not material to the net worth of the borrower;
(II) home mortgages; and
(III) other secured loans in which the collateral
must equal or exceed the remaining balance of the loan at January 1,
1997, and at all times thereafter.
(B) Other permitted loans - Personal loans obtained
from a financial institution client from which independence is required
which were made under that institution’s normal lending procedures,
terms and requirements. Such loans must, at all times, be kept current
as to all terms. Other permitted loans include:
(i) automobile loans and leases collateralized by
the automobile;
(ii) loans of the surrender value under terms of an
insurance policy;
(iii) loans fully collateralized by cash deposits at
the same financial institution; and
(iv) credit cards and cash advances on checking
accounts with an aggregate balance not paid currently of $5,000 or
less.
(c) Independence also will be considered to be impaired
if, during the period covered by the financial statements, during the
period of the professional engagement, or at the time of issuing his
report, the certificate or registration holder:
(1) was connected with the client as a promoter, under-
writer, or voting trustee, a director or officer, or in any capacity
equivalent to that of a member of management or of any employee;
(2) was a trustee for any pension or profit-sharing trust
of the client;
(3) receives from a third party, or had a commitment
to receive from the client or third party, with respect to services or
products procured or to be procured by the client, other compensation
which was material in relation to the aggregate normally-recurring
fees charged annually to the client for reports on financial statements;
(4) had a commitment from the client for a contingent
fee in violation of §501.15 of this title (relating to Services for Fees);
or
(5) had an engagement to provide for the supervision of
an individual as provided for in §511.124(a)(1) of this title (relating
to Acceptable Supervision).
(d) Independence will be presumed to be impaired if the
certificate or registration holder performs audit services, other than
for charitable organizations, for a fee that is less than the direct labor
cost reasonably expected, at the time the engagement was accepted, to
be incurred in performing such services. For this purpose direct labor
costs means the total compensation of the person or persons expected
to perform the service for the time they are expected to serve on the
audit plus all payroll expenses related to such compensation.
(e) A certificate or registration holder’s independence may
be impaired by a close relative’s association with a client. Close
relatives are defined as spouses and dependent persons, whether or
not related, and defined as dependent and non-dependent children,
grandchildren, stepchildren, brothers, sisters, parents, grandparents,
parents-in-law, and their respective spouses.
(1) Certificate and registration holders must consider
whether the strength of personal and business relationships between
the certificate or registration holder and the close relative would lead
a reasonable person who is aware of all the facts to conclude that the
situation poses an unacceptable threat to the certificate or registration
holder’s objectivity and appearance of independence. In reaching this
ADOPTED RULES December 5, 1997 22 TexReg 12053
conclusion, the certificate or registration holder should consider the
specific association with the client.
(2) A certificate or registration holder’s independence
will be presumed to be impaired with respect to a client if:
(A) during the period of the professional engagement
or at the time of expressing an opinion, the certificate or registration
holder participating in the engagement has knowledge of a close
relative who has a material financial interest in the client;
(B) during the period covered by the financial state-
ments, during the period of the professional engagement, or at the
time of expressing an opinion:
(i) the certificate or registration holder participating
in the engagement has a close relative who could exercise significant
influence over the operative, financial, or accounting policies of the
client or is otherwise employed in a position in which the close
relative’s activities are normally an element of or subject to significant
internal accounting controls;
(ii) a proprietor, shareholder, or individual in a
managerial position in a certificate or registration holder’s office,
has a close relative who could exercise significant influence over the
client’s operating, financial, or accounting policies, if that proprietor,
shareholder or individual participates in a significant portion of the
engagement.
(f) The examples of impaired independence described in
subsections (b) - (e) of this section are not intended to be all-inclusive.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas State Board of Public Accountancy
Effective date: December 11, 1997
Proposal publication date: August 12, 1997




The Texas State Board of Public Accountancy adopts an
amendment to §501.40, concerning Registration Requirements,
without changes to the proposed text as published in the
September 26, 1997, issue of the Texas Register, (22 TexReg
9594).
The amendment allows for the recognition and exemption of
the situation where a CPA who is a full-time employee of a law
firm prepares income tax returns for the law firm’s clients in
connection with the law firm’s practice of law, removes certain
language as may be required by Miller v. Stuart (11 Cir. 1997)
and corrects the spelling of "insured."
The amendment to §501.40 will function by complying with an
appellate court’s opinion, by having a clearer understanding of
the registration exemption for CPA employees of law firms and
by correcting the spelling of "insured."
No comments were received concerning adoption of the rule.
The rule is adopted under Texas Civil Statutes, Article 41a-1,
§6, which provides the Texas State Board of Public Accountancy
with the authority to make such rules as may be necessary or
advisable to carry in effect the purposes of the law and Miller
v. Stuart (11 Cir. 1997).
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas State Board of Public Accountancy
Effective date: December 11, 1997
Proposal publication date: September 26, 1997
For further information, please call: (512) 305-7800
♦ ♦ ♦
22 TAC §501.43
The Texas State Board of Public Accountancy adopts an
amendment to §501.43, concerning Advertising, without
changes to the proposed text as published in the September
26, 1997, issue of the Texas Register (22 TexReg 9594).
The amendment allows for the relocating of the word "improp-
erly" to a more logical location.
The amendment to §501.43 will function by relocating the word
"improperly" to a more logical location.
No comments were received concerning adoption of the rule.
The rule is adopted under Texas Civil Statutes, Article 41a-1, §
6, which provides the Texas State Board of Public Accountancy
with the authority to make such rules as may be necessary or
advisable to carry in effect the purposes of the law.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas State Board of Public Accountancy
Effective date: December 11, 1997
Proposal publication date: September 26, 1997
For further information, please call: (512) 305-7800
♦ ♦ ♦
Chapter 511. Certification as a CPA
General Information
22 TAC §511.57
The Texas State Board of Public Accountancy adopts an
amendment to §511.57, concerning Definition of Accounting
Courses, without changes to the proposed text published in the
October 3, 1997, issue of the Texas Register (22 TexReg 9797).
The amendment allows for the elimination of elementary ac-
counting as an accounting core course, changes the income
tax accounting course semester hours into a total divisible by 3,
22 TexReg 12054 December 5, 1997 Texas Register
consolidates two references to internships into one reference,
explains that the knowledge to be gained should be accounting
knowledge, states what the employer should be providing for
the student in an internship program, and renumbers the sub-
sections due to the elimination of former subsection 1(A).
The amendment to §511.57 will function by more accurately
stating what the board expects its applicants to have received
from their accounting core courses and internships.
No comments were received concerning adoption of the rule.
The rule is adopted under Texas Civil Statutes, Article 41a-1,
§6, which provides the Texas State Board of Public Accountancy
with the authority to make such rules as may be necessary or
advisable to carry in effect the purposes of the law and §12
which authorizes the board to establish by rule the education
and experience requirements for applicants.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas State Board of Public Accountancy
Effective date: December 11, 1997
Proposal publication date: October 3, 1997
For further information, please call: (512) 305-7800
♦ ♦ ♦
Chapter 521. Fee Schedule
22 TAC §521.1
The Texas State Board of Public Accountancy adopts an
amendment to §521.1, concerning License Fees, without
changes to the proposed text as published in the September
26, 1997, issue of the Texas Register (22 TexReg 9595).
The amendment allows practice unit registration fees to be
increased to cover increased expenditures as required by Rider
5 of the Board’s current appropriations.
The amendment to §521.1 will function by increasing the
practice unit registration fee to $40 effective with the 1998
license.
The Board received comments from three CPA firms. All three
opposed the method by which the fee increase would be applied
to practice units. Two commenters said the fee increase was
unfair to small CPA firms because they would pay the same
license fee amount as large CPA firms, and because the fee
increase would not apply to those CPAs who are employed in
industry. The third commenter said the Board was treating CPAs
who are not engaged in public practice as inferior to those CPAs
who are engaged in public practice and wanted to know why the
board was making this distinction.
The board considered all three comments and did not make any
changes to the proposed rule as a result of the comments.
In response to all three commenters: First, it will be more
cost effective for the board to assess and collect a $15 a year
fee increase from approximately 10,200 practice units once a
year, at year end. It would be more expensive for the board to
assess and collect a $5 a year fee increase from approximately
52,400 individual CPAs throughout a year, at their respective
birth month re-licensing.
Secondly, many CPA firms pay the license fees for their CPA
owners and employees. It would be more expensive for any
CPA firm with more than three CPAs on staff to pay $5 for each
individual CPA licensee than it would be for the firm to pay a
flat $15 per year fee increase.
In response to the third commenter: When the Legislature
enacted the $200 professional fee increase, the fee increase
applied to sixty percent of the CPAs who are not engaged in
the public practice of accountancy.
The rule is adopted under Texas Civil Statutes, Article 41a–1,
§6, which provides the Texas State Board of Public Accountancy
with the authority to make such rules as may be necessary or
advisable to carry in effect the purposes of the law and Rider 5
to the board’s current appropriations, HB1, 75th Legislature.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas State Board of Public Accountancy
Effective date: December 11, 1997
Proposal publication date: September 26, 1997
For further information, please call: (512) 305-7800
♦ ♦ ♦
TITLE 25. HEALTH SERVICES
Part I. Texas Department of Health
Chapter 31. Nutrition Services
25 TAC §31.1
The Texas Department of Health (department), by majority vote
of the Texas Board of Health (board) on November 21, 1997,
enters this order finally adopting under federal mandate an
amendment to §31.1, concerning the Special Supplemental
Nutrition Program for Women, Infants, and Children (WIC).
Section 31.1(b) adopts by reference the Fiscal Year 1998 WIC
State Plan of Operations. Section 31.1(c) adopts by reference
the WIC Policy and Procedure Manual.
Federal regulations at 7 CFR, Part 246, require the United
States Department of Agriculture (USDA) to approve an annual
update of the WIC State Plan of Operations. The amendment
to §31.1(b) covers the annual update for the fiscal year 1998,
which was approved by the USDA effective October 1, 1997.
The 1998 update covers the state agency’s goals and objectives
for improving program operations; the affirmative action plan;
and local agency identification - WIC project information. The
amendments to the WIC Policy and Procedure Manual cover
new and revised USDA policies, which became effective when
the federal regulations and federal circulars became effective,
and are incorporated into policies that were approved by USDA.
The latest federal requirements which are being incorporated
into the WIC Policy and Procedure Manual by the amendments
to §31.1(c) cover residency as a certification requirement;
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disposition of "voided" and "destroyed" food vouchers; vendor
abuse; and access to appointments.
The amendment is adopted under federal mandate for the
following reasons. Under federal and state law (the Child
Nutrition Act of 1966, as amended, 42 U.S.C.A. §1786, and
the Omnibus Hunger Act of 1985, Acts 1985, 69th Legislature,
Chapter 150, Title II), the WIC Program is 99% federally funded
and governed by federal regulations. Funds are made available
to the department by a federal grant. The federal statute (42
U.S.C.A. §1786), federal regulations (7 CFR, Part 246), and
the federal grant (Federal-State Special Supplemental Food
Program Agreement) authorize the USDA to make the funds
available to the department to administer the WIC Program in
the State of Texas, provided that the department administers
the program in accordance with the federal regulations.
The amendment is adopted under Health and Safety Code,
§12.001(b), which provides the Texas Board of Health (board)
with authority to adopt rules for the performance of every duty
imposed by law upon the board, the department, and the
commissioner of health.
§31.1. Special Supplemental Food Program for Women, Infants, and
Children (WIC).
(a) (No change.)
(b) WIC State Plan of Operations.
(1) The department adopts by reference the publication
titled "WIC State Plan of Operations", as amended effective October
1, 1997. This plan has been developed by the department’s
WIC Program and approved by the United States Department of
Agriculture.
(2) (No change.)
(c) WIC Policy and Procedure Manual.
(1) The department adopts by reference the publication
titled "WIC Policy and Procedure Manual," which the department
developed, as amended effective October 1, 1997. This policy
and procedure manual has been developed by the department’s
WIC Program and approved by the United States Department of
Agriculture.
(2) (No change.)
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Health
Effective date: October 1, 1997
Proposal publication date: N/A
For further information, please call: (512) 458–7236
♦ ♦ ♦
Chapter 97. Communicable Diseases
Tuberculosis Screening for Jails and Other Correc-
tional Facilities
25 TAC §§97.171, 97.173, 97.177, 97.178, 97.190, 97.191
The Texas Department of Health (department), by majority vote
of the Texas Board of Health (board) on November 21, 1997
enters this order finally adopting amendments to §§97.171,
97.173, 97.177, 97.178, 97.190, and new §97.191 concerning
the screening and treatment for tuberculosis (TB) in jails and
other correctional facilities without changes to the proposed text
as published in the September 26, 1997, issue of the Texas
Register (22 TexReg 9598).
Specifically, these amendments and new section are required by
Chapter 89, Texas Health and Safety Code, which was revised
by Chapter 348 (Senate Bill 939) 75th Legislature, Regular Ses-
sion, and to clarify and improve reporting of treatment of TB in
these facilities. An amendment to §97.171 reflects the enlarged
scope of the law and coverage of additional correctional facili-
ties. An amendment to §97.173 reflects the decreased length
of confinement before the law requires screening. An amend-
ment to §97.177 requires the isolation of symptomatic inmates
in TB respiratory isolation facilities. An amendment to §97.178
reflects the use of a more detailed reporting form for reporting
TB to the department. An amendment to §97.190 reflects the
effective date of the new law. New §97.191 restates the re-
quirement of Texas Health and Safety Code, §89.102, that the
department be notified when an inmate who is receiving treat-
ment for TB is released.
No comments were received regarding adoption of the amend-
ments and new section.
The amendments and new section are proposed under Texas
Health and Safety Code, §89.073 which require the Board of
Health to adopt substantive rules to govern the submission of
facility standards. Rules on communicable disease are also
authorized by the Texas Health and Safety Code, §81.004; and
§12.001, which provides the Texas Board of Health (board)
with the authority to adopt rules for the performance of every
duty imposed by law on the board, the department, and the
commissioner of health.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Health
Effective date: December 15, 1997
Proposal publication date: September 26, 1997
For further information, please call: (512) 458–7236
♦ ♦ ♦
Chapter 143. Medical Radiologic Technologists
25 TAC §143.19
The Texas Department of Health (department), by majority vote
of the Texas Board of Health (board) on November 21, 1997,
enters this order finally adopting an amendment to §143.19,
concerning the regulation of persons performing radiological
procedures, with changes to the proposed text as published
in the September 26, 1997, issue of the Texas Register (22
TexReg 9605), as a result of comments received during the 30-
day comment period.
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The amendment will implement Chapter 613 (House Bill 1200),
74th Legislature, 1995, which amended the Medical Radiologic
Technologists Certification Act, Texas Civil Statutes, Article
4512m.
BACKGROUND. The amendments to Article 4512m created by
House Bill 1200 are relevant in three ways. First, a class of reg-
istrants was created which, though having less training or edu-
cation than "certified" radiologic technologists, are nonetheless
authorized to perform certain radiologic procedures deemed not
dangerous or hazardous. The department was charged with de-
termining the mandatory training a registrant is required to have
to perform a particular radiologic procedure, and it has done so
with the help of a nine-member Medical Radiologic Technologist
Advisory Committee (Advisory Committee).
Second, however, several hardship exemptions were created
by which practitioners, hospitals, and certain qualified health
centers may avoid having to hire trained registrants or certified
technologists. One hardship exemption, for example, exempts
a practitioner, hospital or health center that "reports an inability
to attract and retain medical radiologic technologists." Another
exemption is available if schools of radiologic technology "pro-
duce an insufficient number of graduates in medical radiologic
technology to meet the needs" of the practitioner, hospital or
health center. There is an inherent tension in Article 4512m.
To the extent the amount of training required by the department
is perceived by practitioners, hospitals, or health centers as ex-
cessive, hardship exemptions may be sought. To the extent
hardship exemptions are sought and obtained, persons may
perform radiologic procedures without any training.
Third, the effective date at issue is January 1, 1998. Prior to
January 1, 1998, a person is not required to have the training
approved by the department in order to perform a radiologic
procedure. Conversely, as of January 1, 1998, a person may
not perform a radiologic procedure without having completed
the department approved training for that procedure. The
last scheduled opportunity for action by the department, which
adopts rules through its board, is November 21, 1997.
PROPOSED AMENDMENTS AND MEDICAL RADIOLOGIC
TECHNOLOGIST AD HOC COMMITTEE ON TRAINING (AD
HOC COMMITTEE). In this context, the Advisory Committee
met in August 1997. It appeared that very few of the non-
certified persons currently performing radiologic procedures for
practitioners, hospitals, or health centers had received the
department approved training or were enrolled in approved
training programs. Indeed, one estimate is that only 125 of
approximately 2500 non-certified persons currently performing
radiologic procedures for practitioners, hospitals, or health
centers had received department approved training.
The Advisory Committee took two major actions in August.
First, it recommended a new hardship exemption (as is au-
thorized by Article 4512m, §2.05(j)(5)) by which practitioners,
hospitals, and health centers could employ non-trained persons
to perform radiologic procedures so long as that person was
enrolled in a department approved training program by Decem-
ber 31, 1997, and completed the training program by Decem-
ber 31, 1998. This hardship exemption was approved by the
department for proposal and was published in the Texas Reg-
ister in September. It is necessary to allow the estimated 2500
non-certified and non-trained persons currently performing ra-
diologic procedures for practitioners, hospitals, and health cen-
ters to continue their work while completing their training over
the next year, without the necessity of the practitioner, hospital,
or health center applying for a blanket hardship exemption that
would allow untrained persons to continue performing radiologic
procedures without enrolling in a training program. (In addition,
a training course including four hours of radiation safety and
protection provided by the International Society for Clinical Den-
sitometry (ISCD) was recommended and approved as training
for an existing hardship exemption limited to persons perform-
ing bone densitometry, as were minor rule changes to correct
cross-references and for clarification).
Second, the Ad Hoc Committee, composed of Susan Scott, rep-
resenting the Texas Academy of Physician Assistants; Susan
Jones, representing the Texas Hospital Association; Stephanie
Tabone, representing the Texas Nurses Association, Alfred
Gilchrist representing the Texas Medical Association; Teresa
Rice, representing the Texas Society of Radiologic Technol-
ogists; Marilyn Sackett, representing training programs, Troy
Alexander representing the Texas Academy of Family Physi-
cians, Joe Martin, representing the Texas Podiatric Medi-
cal Association; N. Dombrowsky, representing Chiropractors,
and Marie Racine, representing the Advisory Committee, was
formed. The Ad Hoc Committee met August 16, 1997, Septem-
ber 3, and 30, 1997, and October 13, 1997, to reach consensus
on recommendations to the Advisory Committee regarding the
training approved by the department for non-certified techni-
cians, and to address the approaching January 1, 1998, dead-
line.
COMMENTS. No comments were received concerning the
new hardship exemption by which an applicant may employ a
non-trained person enrolled in a department approved training
program on or before December 31, 1997. This exemption is
necessary for the orderly transition from the current situation
(training not required), to the new situation (training required).
It will avoid undue numbers of "general" hardship exemptions
being filed by practitioners, hospitals, and health centers and
by which untrained persons would be allowed to continue
performing radiologic procedures. Three favorable comments
were received concerning the ISCD approved training relating
to the existing hardship exemption limited to those persons
performing bone densitometry. The training course provided
by the ISCD is sufficient training for the hardship exemption
limited to bone densitometry. In sum, the goal of protecting
Texans from the harmful effects of excessive radiation in medical
procedures is best met by adopting this new exemption and
amending the bone densitometry exemption.
Written and oral comments relating to a new hardship exemption
were submitted by the Ad Hoc Committee to the Rules Subcom-
mittee of the Advisory Committee (Rules Subcommittee), at its
meeting held on October 17, 1997, and to the Advisory Commit-
tee as a whole at its meeting on October 18, 1997. In summary,
the comments were (1) that over 2500 non-certified and non-
trained persons currently perform radiologic procedures under
the direction of practitioners, hospitals, or health centers; (2)
that only approximately 125 persons have completed the de-
partment approved training to date; (3) that such non-certified
and non-trained persons safely and competently perform radio-
logic procedures and have done so for the many years radiologic
procedures have existed without certification or department ap-
proved training; (4) that many states which do require certifi-
cation or training provide a method of registration or approval
to perform radiologic procedures for persons who pass an ex-
amination; and (5) that for a person with one year experience
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and four hours of study in radiation safety, an unscaled score
of 55 on the core section of the limited certification examination
covering radiation protection, radiographic equipment operating
and maintenance, image production and evaluation, and pa-
tient care and management is sufficient to warrant registration
of that person as if having completed the department approved
training. Some commenters believed the passing score should
be set at 60, while some commenters were entirely opposed
to testing as a substitute for training. The Rules Subcommit-
tee and the Advisory Committee agreed with the comments of
the Ad Hoc Committee, and many of the comments made by
those in opposition. On balance, the comments calling for an
additional hardship exemption by which testing substitutes for
training appears warranted, as set forth below.
ADDITIONAL HARDSHIP EXEMPTION. The Ad Hoc Commit-
tee requested that an additional hardship exemption be adopted
to act in conjunction with the hardship exemption originally pro-
posed. This exemption allows a practitioner, hospital, or health
center to file for a hardship exemption by which they may em-
ploy persons who (1) have one year experience performing radi-
ologic procedures between January 1, 1993, and July 1, 1998;
(2) have completed or will complete prior to examination ap-
plication four hours of study in radiation safety; and (3) will, in
lieu of training, pass the core section of the limited certification
examination with an unscaled score of 55, on or before July
22, 1999. A person will be allowed to take the examination no
more than three times. A person passing the examination will
be placed on the registry of the department as if trained. A per-
son failing the examination a third time will no longer be able to
perform radiologic procedures without completing a department
approved training program or coming within another exemption.
RESPONSE. The Rules Subcommittee considered and ap-
proved the recommendation of this exemption on October 17,
1997. The Advisory Committee considered and approved the
recommendation of this exemption at its meeting on October
18, 1997. Given the comments received regarding the experi-
ence of other states with competency tests, it appears that a
competency test is a viable alternative to training. Again, given
the existence of general hardship exemptions, and the prob-
ability that such exemptions may be sought by practitioners,
hospitals, and health centers, adopting this hardship exemp-
tion is warranted. Under this exemption, persons performing
radiologic procedures will have (1) one year experience per-
forming radiologic procedures; (2) will have completed or will
complete prior to examination application four hours of radia-
tion safety; and (3) will be in the process of preparing for and
taking the limited certification examination. Under a general ex-
emption, an unexperienced, non-trained person, unconcerned
about preparing to pass an examination, may continue to per-
form radiologic procedures. The purpose of protecting Texans
from the harmful effects of excessive radiation in medical proce-
dures is served by adoption of the hardship exemption proposed
by the Ad Hoc Committee and recommended by the Advisory
Committee. The department agrees and subparagraph L has
been added to §143.19(c)(4) to include this hardship exemption.
ADDITIONAL COMMENTS AND RESPONSE: Additional com-
ments were received after October 18, 1997, from the Texas
Hospital Association and Texas Medical Association relating to
when the four hour radiation safety course must be completed.
The department agrees that a person may complete the four
hour course of study in radiation safety and protection at any-
time prior to July 31, 1999 and pass the core section of the
limited certificate examination prior to placement on the depart-
ment’s registry of NCTs. Appropriate language has been added
to §143.19(c)(4)(L).
The amendment is adopted under the Medical Radiologic Tech-
nologist Certification Act, Texas Civil Statutes, Article 4512m,
§2.05(e) which provide the Texas Board of Health (board) with
the authority to adopt rules necessary to implement the Act;
§2.05(a)(4) concerning establishment of a registry; §2.05(b)
concerning establishment of different classes of certificates to
include all radiologic procedures, §2.05(j) concerning hardship
criteria determined by department rules; and the Texas Health
and Safety Code §12.001, which provides the board with the au-
thority to adopt rules for the performance of every duty imposed
by law on the board, the department, and the commissioner of
health.
§143.19. Hardship Exemptions.
(a) - (b) (No change.)
(c) Required application materials.
(1) - (3) (No change.)
(4) The application shall be accompanied by one or more
of the following:
(A) - (F) (No change.)
(G) if the equipment operated is a bone densitometry
unit(s) which utilizes x-radiation, a sworn affidavit from the applicant
indicating the name of the person operating the equipment and
proof that the person is a certified densitometry technologist in good
standing with the International Society for Clinical Densitometry
(ISCD) or has completed at least 20 hours of training as follows:
(i) - (ii) (No change.)
(H) (No change.)
(I) if the applicant employs, for the purpose of
performing radiologic procedures, a person registered in accordance
with rules adopted under §2.08 of the Act on or before January
1, 1998, a sworn affidavit indicating the name(s) of the person(s)
and proof that the person(s) was registered on or before January 1,
1998. Such affidavit shall be on a form attesting that the training
under §143.17 of this title (relating to Mandatory Training Programs
for Non-Certified Technicians) or §143.20 of this title (relating to
Alternate Training Requirements) causes a fiscal hardship for the
applicant. The affidavit shall include a statement that the person(s)
performing radiologic procedures is adequately supervised and trained
for the procedures being performed. If the applicant is a practitioner
or FQHC, the person who will perform radiologic procedures must
be registered in accordance with rules adopted under §2.08 of the Act
at the time of application for the hardship exemption. If the person
who will perform radiologic procedures is not an RN, the name of
the practitioner for whom the radiologic procedures are performed,
as named on the current registration permit, shall match the name or
location of the applicant for whom the hardship is granted;
(J) if the applicant is a hospital accredited by the
Joint Commission on the Accreditation of Health Care Organizations
or which participates in the federal Medicare cost reimbursement
program, an original letter on hospital letterhead stating the name(s)
of the person(s) performing radiologic procedures in compliance with
§2.07(d) of the Act on or before January 1, 1998. The letter shall be
accompanied by a sworn affidavit from the applicant attesting that the
training under §143.17 or §143.20 of this title causes a fiscal hardship
for the applicant. The affidavit shall include a statement that the
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person(s) performing radiologic procedures is adequately supervised
and trained for the procedures being performed;
(K) if the applicant employs for the purpose of
performing radiologic procedures, a person enrolled on or before
December 31, 1997, in a training program approved by the department
under §143.17 of this title or §143.20 of this title. Applications
under this hardship postmarked after October 31, 1998, will not be
processed. This subparagraph and all letters of exemption issued
under this subparagraph shall expire on December 31, 1998. The
following items must be submitted:
(i) a sworn affidavit indicating the name(s) of the
person(s) enrolled in training on or before December 31, 1997, and
attending classes at the time of application;
(ii) an original verification statement from a depart-
ment approved training program indicating that the person(s) named
in the hardship application was enrolled on or before December 31,
1997, and was currently attending classes. The enrollment and at-
tendance verification must be dated within 15 days of the date of
application under this section to the department; and
(iii) proof that the person(s) was registered in
accordance with rules adopted under §2.08 of the Act at the time
of enrollment or at the time of application under this section, if the
applicant is a practitioner or FQHC; or
(L) if the applicant employs for the purpose of
performing radiologic procedures, a person who had at least one year
of experience performing radiologic procedures and who, by July
31, 1999, has completed four hours of study in radiation safety and
protection in a program approved by the department under §143.9
of this title, §143.11 of this title (relating to Continuing Education
Requirements), §143.17 of this title, or §143.20 of this title, or
provided by a person who meets the requirements of §143.9(h)(1)-
(2) of this title, excluding the phrase, "the subjects assigned". This
subparagraph shall expire October 1, 1999. The following items must
be submitted:
(i) a sworn affidavit indicating the name(s) of the
person(s) who will perform radiologic procedures pursuant to this
hardship exemption;
(ii) a sworn affidavit or other documentation stating
the person(s) had at least one year of experience performing radio-
logic procedures between January 1, 1993 and July 1, 1998;
(iii) an original verification statement, certificate
of completion or transcript indicating that the person(s) named in the
hardship exemption application has completed or will complete by
July 31, 1999, a four hour course of study in radiation safety and
protection. Documentation of completion of the four hour course of
study in radiation safety and protection shall be submitted prior to
placement on the department’s registry under §143.18 of this title
(relating to the Registry of Non-Certified Technicians);
(iv) if the applicant is a practitioner or FQHC,
proof that the person(s) was registered in accordance with rules
adopted under §2.08 of the Act at the time of application under this
section;
(v) an acknowledgment that the persons performing
radiologic procedures, as an alternative to training, will take and pass
the core section of the limited certificate examination, as described
in §143.8 of this title (relating to Examinations) covering radiation
protection, radiographic equipment operation and maintenance, image
production and evaluation, and patient care and management. An
examination candidate must pass the examination on or before July
1999. A person who passes the examination described in this clause
shall be included on the department’s registry under §143.18 of this
title. A person listed on the registry is not required to complete the
training described in §143.17 of this title or §143.20 of this title. A
person who does not pass the examination by the third attempt will
be notified by the department that the person may no longer perform
radiologic procedures under this hardship exemption. The following
shall apply to this hardship exemption and the special examination
administered under this clause:
(I) the passing score shall be an unscaled 55;
(II) a schedule of examinations indicating the
ates, locations, fees, examination application procedures, and ap-
plication deadlines will be provided to the person(s) named on the
hardship exemption application as person(s) performing radiologic
procedures;
(III) a maximum of three examination attempts
shall be allowed for each person covered by the hardship exemption;
(IV) all examination application fees are non-
refundable and must be paid by the examination application deadlines
established by the department. A person who applied for a specific
xamination and who failed to appear for the examination shall
forfeit the examination fee, even if notification is made prior to the
examination that the person will be unable to take the examination;
(V) applications under this hardship exemption
may be postmarked up to and including October 31, 1998; and
(VI) in no event shall any letters of exemption
issued under this subparagraph extend beyond the expiration date of
October 1, 1999. If the person(s) performing radiologic procedures
does not apply for the examination to be administered on July 1999,
the hardship exemption will expire on the examination application
deadline which is two months prior to that examination.
(5) - (6) (No change.)
(d) - (g) (No change.)
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Health
Effective date: December 11,1997
Proposal publication date: September 26,1997
For further information, please call: (512) 458–7236
♦ ♦ ♦
TITLE 30. ENVIRONMENTAL QUALITY
Part I. Texas Natural Resource Conserva-
tion Commission
Chapter 331. Underground Injection Control
Subchapter D. Standards for Class I Wells Other
than Salt Cavern Solid Waste Disposal Wells
30 TAC §331.63
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The Texas Natural Resource Conservation Commission (com-
mission) adopts amendment to §331.63, concerning operating
requirements, without changes to the proposed text as pub-
lished in the September 12, 1997, issue of the Texas Register
(22 TexReg 9227) and will not be republished.
EXPLANATION OF ADOPTED RULES. The purpose of this
rule amendment is to make the commission’s underground
injection control rules consistent with federal regulations, with
regard to a certain notification requirement. While state
requirements must be at least as stringent as the corresponding
federal requirement, states authorized to implement the federal
Underground Injection Control (UIC) program are not required
to adopt the federal requirements verbatim (see 40 CFR
§145.11(b)(1)). Therefore, this amendment adopts language
that is identical to the federal regulations, but also incorporates
the phrase "in writing," and a reference to another portion of the
state regulations for clarity.
Adopted §331.63 is being amended by adding new subsection
(l), which reflects the federal regulation at 40 CFR 146.71(a)(7).
In addition to the language which is identical to the federal
regulation, language is added under §331.63(l) to require that
the notification be done in writing, and to reference 30 TAC
§305.154(a)(7) concerning notification to the executive director.
Section 305.154(a)(7) includes the requirement for closure of an
injection well that has not operated for two years, unless notice
is provided to the executive director and certain other actions
and procedures are described. Adopted §331.63 requires
the owner or operator of an injection well that has ceased
operations for more than two years and is subject to 30 TAC
§305.154(a)(7) to notify the executive director in writing 30 days
prior to resuming operation of the well.
REGULATORY IMPACT ANALYSIS. The commission has re-
viewed the rulemaking in light of the regulatory analysis re-
quirements of Texas Government Code §2001.0225 and has
determined that the rulemaking is not subject to §2001.0225
because it does not meet the definition of a "major environmen-
tal rule" as defined in the act, and it does not meet any of the
four applicability requirements listed in §2001.0225(a).
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for these rules pursuant
to Texas Government Code Annotated §2007.043. The follow-
ing is a summary of that assessment. The specific purpose of
the rules is to incorporate federal language into current state
regulations so that the UIC Program can maintain compliance
with the federal program. The rules will significantly advance
this specific purpose by allowing the commission to maintain
primacy, and thus state control, for the UIC Program without
making the existing rules any less stringent. Promulgation and
enforcement of this rule amendment will not create a burden on
private real property.
This rule amendment is minor in nature and does not impose
any additional or substantial burden on private real property.
Authorized UIC facilities are already subject to this federal
requirement, and this amendment merely incorporates the
federal requirement into the state UIC program. Also, because
this rulemaking is reasonably taken to fulfill an obligation
mandated by federal law, this rule amendment is excepted
from the Private Real Property Preservation Act pursuant to
§2007.3(b)(4) of the Texas Government Code.
COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW. The commission has determined that this rulemaking
action is not subject to the Texas Coastal Management Pro-
gram (CMP) in accordance with the Coastal Coordination Act of
1991, as amended (Texas Natural Resources Code, §§33.201
et. seq.), the rules of the Coastal Coordination Council (31
TAC Chapters 501-506), and the commission’s rules in 30 TAC
Chapter 281, Subchapter B, concerning Consistency with the
Texas Coastal Management.
HEARING AND COMMENTERS. A public hearing was not held
for this rulemaking. The comment period closed on October 13,
1997. There were no comments submitted.
STATUTORY AUTHORITY. The amended section is proposed
under the authority of Texas Water Code §§5.103, 5.105, and
27.019, which provide the commission with the authority to
adopt rules reasonably required for the performance of its pow-
ers and duties under the Texas Water Code and other laws
of the state; and under the Texas Health and Safety Code,
§361.017 and §361.024, which further authorize the Texas Nat-
ural Resource Conservation Commission to promulgate rules
necessary to manage industrial solid and municipal hazardous
wastes.
These amendments implement Texas Water Code Chapter 27.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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Chapter 335. Industrial Solid Waste and Munici-
pal Hazardous Waste
Subchapter A. Industrial Solid Waste and Mu-
nicipal Hazardous Waste in General
30 TAC §§335.6, 335.9, 335.15
The Texas Natural Resource Conservation Commission (com-
mission) adopts amendments to §335.6, concerning Notification
Requirements, §335.9, concerning Recordkeeping and Annual
Reporting Procedures Applicable to Generators, and §335.15,
concerning Recordkeeping and Reporting Requirements Appli-
cable to Owners or Operators of Storage, Processing, or Dis-
posal Facilities. Section 335.9 is adopted with changes to the
proposed text as published in the July 22, 1997, issue of the
Texas Register (22 TexReg 6839). Sections 335.6 and 335.15
are adopted without changes and will not be republished.
EXPLANATION OF ADOPTED RULES. The adopted changes
mandate that Large Quantity Generators and Receivers use
electronic software provided by the executive director for the
submittal of notification and reporting data, unless the executive
director has granted a written request to use paper forms
or an alternative method. The rule modifications do not
substantively change the notification or reporting requirements
for Large Quantity Generators or Receivers, but streamline
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notification and reporting procedures, increasing the accuracy
and timeliness of the Annual Waste Summary, Monthly Waste
Receipt Summary, and Notice of Registration data through built-
in checks in the electronic software. These changes also result
in savings from data entry outsourcing of the reporting data.
The amendments to §335.6(a)-(c) add language to require that
registered Large Quantity Generators use electronic notification
software provided by the executive director. Subsections (a),
(b), and (g) delete language which requires information to be
submitted to the executive director in duplicate form. The rule
also corrects grammatical errors within this section.
The amendments to §335.6(a) and (h) allow recyclers of
industrial and hazardous waste to commence new recycling
operations as soon as they receive confirmation from the
agency, without having to wait the full 90 days, as it is currently
stated in these subsections. The agency recommends this
change in order to allow the regulated community to benefit
from the agency’s streamlined review process.
The amendments to §335.9(a)(2) add language to mandate
that the Large Quantity Generators submit the Annual Waste
Summary report by using software provided by the executive
director. To help define reporting requirements, §335.9(b) is
amended to add a cross-reference to §335.154, concerning
Reporting Requirements for Owners and Operators. This
amendment also clarifies historical agency interpretation of the
rule and corrects grammatical errors within this section.
The amendments to §335.15(2) also add language to mandate
that Receivers submit the Monthly Waste Receipt Summary
report by using software provided by the executive director.
To conform with federal regulations, §335.15(3) is amended
to change the requirements in this section to pertain only to
unmanifested hazardous waste. The amendment to this section
also corrects grammatical errors.
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for these rules under Texas
Government Code, §2007.043. The following is a summary of
that assessment. The adoption of the rule amendments will
modify reporting procedures for the Large Quantity Generators
and Receivers, will conform unmanifested hazardous waste re-
porting requirements to federal regulations, and will shorten the
waiting period between notification of intent to recycle and com-
mencement of recycling activities. Promulgation and enforce-
ment of the rule amendments will not affect private real property.
COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW. The commission has reviewed this rulemaking for con-
sistency with the Coastal Management Program (CMP) goals
and policies in accordance with the regulations of the Coastal
Coordination Council, and has determined that the rulemaking
will not have direct or significant adverse effect on any Coastal
Natural Resource Areas, nor will the rulemaking have a sub-
stantive effect on commission actions subject to the CMP.
HEARING AND COMMENTERS. A public hearing was not held
for this rulemaking. The comment period closed on August 21,
1997. The following commenters submitted written comments
on the proposed rules: Boeing Defense & Space-Corinth Co.,
Union Carbide Corporation, and Kaspar Wire Works, Inc.
Boeing commented that the current software for this activity is
not compatible with the current standard for operating systems:
Windows 95 and NT. At such time as the electronic reporting
program is shown to be compatible with these operating sys-
tems, then it may be appropriate to require such reporting.
The commission disagrees with this comment. The current
software is compatible with the current standard for operating
Windows 95 and NT. The commission has made no change in
response to this comment.
Union Carbide Corporation commented that it would support
mandatory electronic reporting of such data as required by
these hazardous waste reporting requirements if the proposal
were amended to also allow the option of submitting a report in
a commission-specified magnetic media format.
At one time, the commission allowed facilities to submit their
data on diskette or magnetic media. The program was dis-
continued due to format inconsistencies and virus risk to the
agency with no improvement in reducing errors. This type of
submission did not streamline the notification and reporting pro-
cedures. The commission has made no change in response to
this comment.
Union Carbide Corporation commented that this proposal would
require that it manually reenter data about its wastes into a
proprietary package. The commenter believes that this data
reentry is guaranteed to cause the same kind of data entry
quality concerns that the commission has raised with its own
keyboarding, and will unnecessarily raise Union Carbide’s data
collection and storage costs.
The commission disagrees with this comment. The Windows
95 version of electronic reporting software will allow facilities to
import data from company-wide software as well as from the
DOS version of the electronic reporting software. Very little, if
any, reentry of information will be required. The commission
has made no change in response to this comment.
Kaspar Wire Works, Inc. commented that the electronic re-
porting program selected should not be the current electronic
reporting program unless its shortcomings are corrected. The
utility of the current electronic reporting program and its accu-
racy suffer because the up-to-date Notice of Registration (NOR)
cannot be viewed within the program.
The commission agrees that the DOS version of the electronic
reporting program does not allow an on-screen view of the NOR.
The planned release of the Windows 95 version will feature a
skeleton NOR of basic facility, waste, and waste management
information. Therefore, the commission has made no change
in response to this comment.
Kaspar Wire Works, Inc. mentioned that the proposed rules will
require facilities to maintain extensive logs or paper duplicates
of transactions for future reference, if the current electronic
reporting program is used.
The commission disagrees with this comment. The Windows
95 version of the electronic reporting program uses a file name
method that will not require the facility to keep an extensive log
or paper duplicates of transactions. The commission has made
no change in response to this comment.
Kaspar Wire Works, Inc. also commented that all screens
related to a waste should show both the waste number and
the waste name.
The commission agrees with this comment. The Annual
Waste Summary section of the Windows 95 version of the
electronic reporting program will have the first portion of the
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waste description along with the waste number displayed on
the screen. The commission has made no change in response
to this comment.
Kaspar Wire Works, Inc. commented that requiring the public
to purchase computer equipment and to lease telephone lines
for reporting information to the government may not be consti-
tutional, and may not be within the legislated authority of the
commission.
The commission disagrees with this comment. The commission
recognizes that most large quantity generators have a computer
and telephone line that meet the equipment specifications.
A facility that is not able to obtain adequate equipment to
report electronically may request the use of paper forms or an
alternative method. The commission has made no change in
response to this comment.
Kaspar Wire Works, Inc. commented that the requirement for
electronic reporting should be accompanied by a decrease in
fees charged to the reporter.
The commission believes this comment is beyond the scope
of this rulemaking because the sections being proposed for
adoption are related to recordkeeping and are not associated
with the fees assessed to the Large Quantity Generators and
Receivers.
STATUTORY AUTHORITY. The amendments are adopted un-
der the Texas Health and Safety Code, Solid Waste Disposal
Act (the Act), §361.017 and §361.024, which authorizes the
commission to adopt rules consistent with the general intent
and purposes of the Act, and to establish minimum standards
of operation for all aspects of the management and control of
municipal hazardous waste and industrial solid waste.
§335.9. Recordkeeping and Annual Reporting Procedures Applica-
ble to Generators.
(a) Except with regard to nonhazardous recyclable materials
regulated pursuant to §335.24(h) of this title (relating to Requirements
for Recyclable Materials and Nonhazardous Recyclable Materials),
each generator of hazardous or industrial solid waste shall comply
with the following.
(1) The generator shall keep records of all hazardous and
industrial solid waste activities regarding the quantities generated,
stored, processed, and disposed of on-site or shipped off-site for
storage, processing, or disposal and which, at a minimum, includes
the information described in subparagraphs (A)-(G) of this paragraph.
These records may be maintained in any format, provided they are
retrievable and easy to copy. The required records must be sufficiently
detailed and complete to support any contentions or claims made by
the generator with respect to:
(A)-(G) (No change.)
(2) The generator shall submit to the executive director a
complete and correct Annual Waste Summary detailing the manage-
ment of each hazardous and Class 1 waste generated on-site during
the reporting calendar year. The Annual Waste Summary shall also
include the management of any hazardous or Class 1 waste generated
in a year previous to the reporting year, but managed in the report-
ing calendar year. The Annual Waste Summary shall be submitted
using electronic software or paper forms provided or approved by
the executive director. Any registered generator who generates 1,000
kilograms or more of hazardous waste in any calendar month, must
submit the Annual Waste Summary using software provided by the
executive director unless the executive director has granted a written
request to use paper forms or an alternative reporting method. Gen-
erators shall report as follows.
(A) Generators submitting their Annual Waste Sum-
mary on paper forms must do so on or before January 25 of the year
following the reporting calendar year.
(B) Generators submitting their Annual Waste Sum-
mary electronically for the 1997 reporting year must do so on or
before January 25, 1998.
(C) Generators submitting their Annual Waste Sum-
mary electronically for calendar years after 1997 must do so on or
before March 1 of the year following the reporting calendar year.
Upon written request by the generator, the executive director may
authorize an extension to the report due date.
(3) Generators are not required to submit the information
required in paragraph (1) of this subsection if they certify on the
annual summary that all of the following conditions have been met:
(A)-(B) (No change.)
(C) a total of less than 1,200 kilograms of hazardous
waste, and a total of less than 1,200 kilograms of Class 1 waste (2,400
kilograms or less of hazardous waste plus Class 1 waste combined)
was generated during the year.
(4) (No change.)
(b) A generator who ships his hazardous waste off-site must
also report the information specified in §335.71 of this title (relating
to Biennial Reporting). Any generator who stores, processes, or
disposes of hazardous waste on-site shall also submit an annual report
in accordance with the requirements of §335.114 of this title (relating
to Reporting Requirements), or as provided in §335.154 of this title
(relating to Reporting Requirements for Owners and Operators).
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Natural Resource Conservation Commission
Effective date: December 15, 1997
Proposal publication date: July 22, 1997
For further information, please call: (512) 239-1966
♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION
Part X. Texas Water Development Board
Chapter 356. Groundwater Management Plan
Certification
31 TAC §§356.1-356.9
The Texas Water Development Board (board) adopts new
§§356.1 - 356.9, concerning procedures for board certifica-
tion of the administrative completeness of groundwater man-
agement plans. The board adopts §§356.1-356.7 and §§356.9
with changes to the text as published in the September 5, 1997,
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Texas Register (22 TexReg 8921). Section 356.8 is adopted
without changes and will not be republished.
New Chapter 356, relating to groundwater management plan
certification, is adopted to implement the process by which the
board certifies as administratively complete groundwater man-
agement plans prepared by groundwater conservation districts.
In its enactment of Senate Bill 1, the 75th Texas Legislature
amended the Texas Water Code to require all groundwater con-
servation districts to prepare a management plan, which is cer-
tified as administratively complete by the board. Section 356.1
defines the chapter’s scope as governing the board’s proce-
dures for reviewing and certifying as administratively complete
the groundwater management plans.
Section 356.2 provides definitions of terms in the chapter.
"Amount of groundwater being used" is defined as that quantity
of groundwater being withdrawn or flowing from an aquifer
naturally or artificially on an annual basis. The term reflects
both withdrawals effected by man, and that which might occur
naturally, such as spring flow or uncapped artesian wells,
since the total use is important in understanding how water
withdrawals affect the amount of water in the aquifer.
"Approved regional water plan" is defined as a water plan
developed pursuant to the new regional planning process under
Texas Water Code, §§16.053, and approved by the board under
that section. The term is used to discuss the consistency
requirements between the management plans and the regional
planning process.
"Artificial recharge" is defined as the increased recharge accom-
plished by modifications to the land surface, streams or lakes to
increase seepage or infiltration rates or by the direct injection of
water into the subsurface through wells. Section 356.5(a)(4)(C)
requires the districts, in their management plans, to provide
estimates of the annual amount of recharge to groundwater
and possible methods for increasing the natural and artificial
recharge. The definition sets the parameters on what the dis-
tricts must review in assessing artificial recharge, and in mak-
ing suggestions for future artificial recharge into groundwater
resources within the district. The definition attempts to be inclu-
sive of all known methods of artificial recharge of groundwater
resources, in order that districts provide a comprehensive look
at existing recharge and have the broadest possible latitude in
determining in the management plan which methods of artificial
recharge might be useful.
"Board" is defined as "Texas Water Development Board."
"Conjunctive surface water management issues" is defined as
issues relating to the active use of both surface water and
groundwater to achieve increased water supply or enhanced
water quality. The term is used in §§356.5(a)(1)(D), which
requires district management plans to include management
goals, as applicable, addressing conjunctive surface water
management issues. The definition recognizes the importance
of the interaction of groundwater and surface water in both
water supply and water quality issues, and also recognizes
that groundwater districts may manage in a way that could
enhance or harm supply or quality of both resources. The
definition recognizes the enhanced integration of groundwater
and surface water management planning resulting from Senate
Bill 1 through the coordination of groundwater and surface water
planning in both the local and regional planning processes.
The definition of "district" is taken from the Texas Water Code,
§§36.001 as any district or authority created pursuant to the
Texas Constitution, Article III, §§52, or Article. XVI, §§59
that has authority to regulate the spacing of water wells, the
production from water wells, or both.
"Estimates" is defined to be calculations using best available
data and methodologies specified in the management plan such
that quantifications can be tracked over time. The definition
is used in §§356.5(a)(4), (4)(E), and (b), which require district
management plans to include estimates of various elements
of water supply and demand within the district. Based upon
comments received, the board adopted changes to the section
to remove the term "reasonable" from before "calculations" and
to add elsewhere to the definition the phrase "will be reasonable
for use by the district." This change will make it clear that
the district determines the reasonableness of the calculations,
depending on the district’s use of the estimates. The definition
is further limited by the term "using best available data and
methodologies specified in the management plan," to reflect
that the management plan must itself identify the data and
methodologies to allow the quantifications to be tracked over
time. This will allow those utilizing the plan to better understand
the nature of the data and to make comparisons of trends over
time. It is anticipated that the plan may be used by others
including the regional water planning groups and the board,
since the management plans must be considered in the regional
plans and also will be used by the board in its duties regarding
compilation of data under Texas Water Code, Chapter 16.
"Executive Administrator" refers to the board’s executive admin-
istrator.
"Management goals" is defined as the qualitative and quanti-
tative ends toward which a district directs its efforts. The term
is used in §§356.5(a)(1), (2) and (5). These provisions require
the district’s management plan to contain management goals,
to contain performance standards and management objectives
that will be used to achieve the management goals, and to con-
tain methodologies by which the district will annually track its
progress toward achieving management goals. The definition
recognizes that a district’s goals should be reflected both in
terms of the qualitative such as a better understanding of the
groundwater resources and also quantitative such as the num-
ber of wells that are constructed to proper standards.
"Management objectives" is defined as specific, quantifiable and
time based statements of desired future accomplishments or
outcomes, each linked to a management goal, which set the
individual priority for district strategies. The term is used in
§§356.5(a)(2), and (b), which require the district’s management
plan to list management objectives, and which define the dis-
trict’s discretion in determining these. The definition explains
that the objectives form the individual priority for district strate-
gies. It requires that these objectives be specific, quantifiable
and time based in order that the accomplishment of the objec-
tives can be measured. It requires that the management objec-
tives be linked to management goals, in order that priorities are
set for actions within each management goal, and in order that
the achievement of the goals can be measured.
"Management plan" refers to the groundwater management
plan.
"Most efficient use of groundwater" is defined as those prac-
tices, techniques and technologies that the district determines
will provide the least consumption of groundwater for each type
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of use balanced with the benefits of using groundwater. It is
used in §§356.5(a)(1)(A), which requires district management
plans, if applicable, to contain management goals providing the
most efficient use of groundwater. The definition explains that
the district makes the determination as to which effort to use
to achieve groundwater efficiency. It references practices, tech-
niques and technologies to recognize that actions (such as tim-
ing of irrigation, choosing not to use water, etc) can achieve
efficiency as can techniques (such as surge irrigation) and tech-
nologies (such as soil moisture measuring devices to determine
crops needs for water). The board adopted the definition with
changes in response to comments to clarify that the definition
does not require a comparison between different types of use to
determine efficiency, but measures efficiency within each cat-
egory of use. The term is not meant to be used to determine
what category of use should be ranked as most efficient, but to
determine how water can be used most efficiently for each type
of use.
"Performance standards" is defined as indicators or measures,
each of which is linked to a management objective, used
to evaluate effectiveness and efficiency of district activities
by quantifying the results of actions and the impact of the
results of activities. The definition is used in §§356.5(a)(2)
and §§356.5(b), which require the district management plan
to include performance standards that the district will use to
achieve its management goals, and which provide the district is
to establish these performance standards based on their needs.
"Projected water demand" is defined as the quantity of wa-
ter needed per annum for beneficial use during the period
covered by the management plan. The definition is used in
§§356.5(a)(4)(D) and (E) which requires the management plan
to contain estimates of the projected water supply and demand
within the district. The calculation is required on an annual ba-
sis, as that is an accepted standard for supply and demand
projections since it reflects one complete seasonal climatic pat-
tern and the attendant changes in water usage. Based upon
comments received, the definition is adopted with change, to
require projections of demand be made for categories by use
included in the state water plan. This will promote consistency
and the evaluation of consistency between groundwater man-
agement plans, regional water plans, and the state water plan.
"Projected water supply" is defined as the usable amount of
groundwater available per annum under the district’s manage-
ment plan and the quantity of surface water available per an-
num during the period covered by the management plan. The
definition is used in §§356.5(a)(4)(D)and(E) which require the
management plan to contain estimates of the projected water
supply and demand within the district. The definition requires
the groundwater supply to be usable. The board provides this
limit in order to allow the districts to use their judgement on the
availability of a supply based on reasons of quality, legal limits
on use, economics or other factors. Surface water is included
because it will allow the districts to examine whether ground-
water usage will increase or decrease because of changes in
surface water resources and demands thereon.
"Recharge" is defined as the addition of water from precipitation
or runoff by seepage or infiltration to an aquifer from the land
surface, streams, or lakes directly into a formation or indirectly
by way of leakage from another formation.
"Regional water plan" references the regional water plan devel-
oped by each regional water planning area under Texas Water
Code, §§16.053.
"Surface water management entities" is defined as those po-
litical subdivisions granted authority to store, take, divert or
supply surface water directly or by contract for use within the
boundaries of the groundwater districts. The board has adopted
changes to the definition to make it clear that the districts
may rely on Texas Natural Resource Conservation Commission
records to determine the list of such entities and to clarify that
the coordination is limited to political subdivisions in response
to comments concerning a need to better define such entities.
The term is used in §§356.6 relating to the need to coordinate
on management of surface water, and is not intended to reflect
all water users in the district. Political subdivisions are most
likely to be the major water users and purveyors.
"Usable amount of groundwater" is defined as the quantity of
groundwater of acceptable quality that is contained within the
portion of an aquifer covered by a district’s management plan
and which is economically and legally retrievable for beneficial
use. It is used in §§356.5(a)(4)(A), which requires districts
to provide an estimate of the existing total usable amount
of groundwater. The term reflects that districts need only
list groundwater that is of a usable quantity, and which is
economically retrievable, both within the district’s judgment, as
the term is meant to reflect that water which could be used as
opposed to all groundwater that may occur in the aquifers within
the districts. Changes have been adopted based on comments
received which specify that water must be legally retrievable
also. This reflects the fact that legal limits, such as court order,
may limit the use of groundwater.
Section 356.3 repeats the requirement of the Texas Water Code
that districts submit their management plans to the board within
the deadlines established in the Code. The board has adopted
changes in response to comments received that reflect that the
plan, which may be reviewed annually, must be readopted with
or without revisions at least once every five years, as required
by the Texas Water Code.
Section 356.4 reflects the requirement of Texas Water Code,
§§36.1072(b) that the management plan or amendments
thereto must be consistent with approved regional water plans
for regions in which the district is located. The board has
adopted changes to the section in response to public comments
to reflect that this requirement applies only to groundwater
management plans developed after the board approves a re-
gional water plan. This change is necessary because statutory
deadlines require the groundwater management plans to be
completed for existing districts by September 1, 1998, two
years before the deadline for submission of regional water
plans to the board. Also in response to comments received,
the board adopted changes that specify that the groundwater
management plans need not be revised immediately upon
passage of a regional water plan that is not consistent with
the groundwater management plan. Rather, the groundwater
district may revise its plan at any time within the statutorily
mandated five-year rotation. This will allow the groundwater
districts adequate time to assess the changes without imposing
additional work on the districts. Because regional water plans
are to consider groundwater plans, it is expected that there will
be minimal inconsistency, thereby justifying the time delay.
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Section 356.5 addresses the required content of the manage-
ment plan. The bulk of the subsection (a) is taken directly from
Texas Water Code, §§36.1071(a) and (e). Subsection (a) re-
quires the planning period to cover at least 10 years, a pe-
riod the board considers the smallest possible increment for fu-
ture planning of a comprehensive nature. The section requires,
tracking the statute, that the management plans contain man-
agement goals in five areas specified by statute. The board has
adopted subsection (a) with changes to state more positively
when a plan will be certified, rather than when it will not be
certified. The board has adopted subsection (a) (1)(E), which
requires the plan to include management goals addressing nat-
ural resources, with changes to reflect comments. The changes
specify that the natural resources goals should be those which
impact the use and availability of groundwater, and which are
impacted by the use of groundwater. The limitation is included
because the plans are not comprehensive natural resource
plans, but plans relating to groundwater, and therefore should
only address natural resource issues which impact or which
are impacted by groundwater. An example would be endan-
gered species impacted by springflow. Subsections (a)(2) and
(3) require performance standards and management objectives
the district will use to achieve management goals, and speci-
fied detailed actions, procedures, performance and avoidance,
including specifications and proposed rules, needed to effectu-
ate the management plan, both requirements from Texas Water
Code, §§36.1071(e)(1) and (2). Subsection (a)(3) is adopted
with changes to more closely track statutory language. Sub-
section (a)(4) contains the statutory requirements for making
estimates of existing total usable amount of groundwater, the
amount of groundwater being used, the annual recharge and
potentials for additional recharge, and projected water supply
and demand. The board has adopted subsection (a)(4)(C) on
annual amount of recharge with changes to clarify that the esti-
mates of potential increases to recharge shall be calculated on
an annual basis.
Section 356.5(a)(5) requires the plan to include details of
how the district will manage groundwater supplies in the
district, including a methodology by which a district will tract
its progress on an annual basis in achieving its management
goals. This provides greater explanation on the requirements
of §§356.5(a)(3), including the requirement for annual progress
review. This time frame is chosen because it allows continued
tracking for the districts to utilize for future planning purposes.
The section emphasizes the districts’ responsibilities under
statute to manage surface water supplies.
A new §§356.5(b) has been added based upon comments
received, to indicate that the district customizes the plan to its
own needs: it establishes the goals, objectives, and standards
of subsection (a) based on its needs. Also, the subsection
clarifies that the district may use any information it has available
to it to make estimates, including information from sources
outside the district if it determines the information is sufficient to
make acceptable estimates. In response to comments relating
to the level of detail necessary for aquifers the districts do not
regulate, or which may be of less importance, the subsection
provides the districts with discretion to gather different levels
of data. The board considers that the districts are in the
best position to know what types of data, and what types of
management techniques, are best suited to use by the district
relating to its resource.
Renumbered §§356.5(c) requires the management plan to
address water supply needs in a manner that is not in conflict
with an approved regional plan for each region in which part
of the district is located, consistent with statutory requirements
for Texas Water Code, §§36.1071(e)(4). Based on comments
received, the board has adopted changes to this section to
make the language relating to consistency parallel to that in
§§356.4.
Renumbered §§356.5(d) allows the board to waive the provi-
sions relating to consistency in subsection (c) if the executive
administrator determines that conditions justify such waiver, a
provision found in Texas Water Code, §§36.1072(b). The sub-
section requires the waiver to be requested in writing by the
district, and requires the district to provide evidence of condi-
tions that justify such waiver. This requires districts to assume
the burden of providing information by which the executive ad-
ministrator can make a decisions relating to waiver, since the
districts are the most likely entity to hold such information.
Section 356.6 provides for plan submittal. Subsection (a) pro-
vides a list of items required to be submitted: the plan, a certi-
fied copy of the district’s resolution adopting the plan, evidence
the plan was adopted after notice and hearing, evidence the
district coordinated development of the management plan with
surface water management entities, and evidence of consis-
tency with and any conflict between the management plan and
an approved regional water plan for regions in which the dis-
trict is located in whole or part. The submittal of this informa-
tion will provide the board with the information necessary to
make the certification that the plan is administratively complete:
Texas Water Code, §§36.1072 requires the executive adminis-
trator to make the certification of administrative completeness if
the plan contains the information required to be submitted un-
der Texas Water Code, §§36.1071. The section was adopted
with changes to subsection (a) to reflect the certification is for
administrative completeness, and to (a)(4) to reflect the statu-
tory requirement for the district to provide notice and hearing
for development of the management plan. Changes also were
adopted to subsection (a)(5) to address questions about how
districts provide evidence of the management plans’s consis-
tency and/or conflict with an approved regional plan, and to
answer the questions of who determines this consistency/con-
flict question. The changes indicate that if a regional water plan
has been approved for an area that includes the district, the dis-
trict is required to send to that region’s chair a request that the
regional water planning group review the plan for consistency,
and specify areas of conflict between the two plans. These
comments will then be provided to the executive administrator,
who makes any determination of conflict between the plans.
The executive administrator’s role to determine conflict is de-
rived from the requirement that the executive administrator has
the ability to determine if conditions warrant waiver of the con-
sistency requirement, and because the executive administrator
may certify plans only if they meet the consistency requirement.
Section 356.6(b) provides for a plan to be considered submitted
when it is received in the Austin offices of the board. Receipt
of the plan begins the time within which the board must certify
the administrative completeness of the plan.
Section 356.7 provides the procedure for the executive adminis-
trator to certify whether a plan is administratively complete. The
section is adopted with changes that reflect that the executive
administrator certifies a plan if it is "administratively complete,"
the language used in Texas Water Code §§36.1072(b). The
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section provides for the executive administrator’s review to be
complete within 60 days, as required by statute. The section
provides procedures for the executive administrator to notify the
district in writing within five days of making the certification deci-
sion, and requires such notice to include reasons for any denial
of certification. The section tracks the statute in providing for
the district to submit a revised plan for review and certification
within 180 days of receipt of notice that certification has been
denied, and states the review and certification is made under
the same requirements as the original certification.
Section 356.8 is adopted without change. It provides the
method to appeal a denial of certification of a management
plan to the board. The section provides for a notice of intent to
appeal not later than 60 days after receipt of notice of denial,
and points of appeal to be filed 30 days thereafter. The notice
and points of appeal are received when received in the board’s
Austin office. The section allows the executive administrator
to file responses to the points of appeal. Subsection (b)
provides for the procedure to present the appeal to the board,
limiting the district and executive administrator to 20 minutes of
oral presentation, with five minutes of rebuttal for the district.
The section tracks the statute in providing that the board’s
decision on certification is final and nonappealable. This section
is designed to provide clear notice of time limits and their
calculation in the appeal process, and is designed to allow the
board to receive information for consideration in a form that will
allow full examination of the issues.
Section 356.9 is adopted with change to reflect that the exec-
utive administrator certifies a plan if it is "administratively com-
plete," the language used in Texas Water Code, §§36.1072(b),
and tracks the statute in requiring the districts to submit any
amendments of their management plans to the board for cer-
tification within 60 days of adoption. The section allows the
executive administrator to notify the district if the amendments
do not substantially affect the plan, in which case certification
in not necessary, or to certify or deny certification of the plan
within 60 days. The section incorporates the same standards
and methods for review as for the original plan, as required by
Texas Water Code, §§36.1073.
The board conducted a hearing on the proposed rules Octo-
ber 31, 1997, in Room 118, Stephen F. Austin Building, 1700
N. Congress Ave., Austin, Texas. The following attended the
public hearing and/or made comments at the public hearing, in
writing, or orally to the board staff: Harris Galveston Coastal
Subsidence District expressed some general support for the
rules. McCulloch County Property Owners Association submit-
ted comments against the rule adoption. The following enti-
ties, submitted comments not generally supporting or opposing
adoption, but recommending changes or seeking clarification:
Barton Springs/Edwards Aquifer Conservation District, Central
Power and Light, Fort Bend Subsidence District, El Paso Wa-
ter Utility, Emerald Underground Water Conservation District
(UWCD), Glasscock County UWCD, Gonzales UWCD, Harris
Galveston Coastal Subsidence District, Headwater UWCD, Irion
County Water Conservation District (WCD), Lipan-Kickapoo
WCD, Mesa UWCD, Panhandle Groundwater Conservation Dis-
trict Number 3, Plateau Underground Water Conservation and
Supply District, the Ranch at Blanco, Hickory UWCD Number 1,
Sandy Land UWCD, Sutton County UWCD, Santa Rita UWCD,
Sterling County UWCD, Texas Water Conservation Association,
Texas Alliance of Groundwater Districts, Upper Guadalupe River
Authority, and West Texas Regional Groundwater Alliance.
Emerald UWCD, Hickory UWCD Number 1, Sutton County
UWCD, Santa Rita UWCD, Glasscock County UWCD, Irion
County WCD, Plateau Underground Water Conservation & Sup-
ply District, McCulloch County Property Owners Association,
Panhandle Groundwater Conservation District Number 3, Bar-
ton Springs/Edwards Aquifer Conservation District all filed com-
ments either asserting there are fiscal impacts for local govern-
ment and small businesses, and economic costs to persons
required to comply with the rules, or questioning how the board
made such determination. It is the board’s assessment that
the rules have no fiscal impact beyond that created by Senate
Bill 1, and therefore no fiscal impact was shown in the pre-
amble for the proposed rule. However, the board does agree
that the development of the management plans as required by
statute can have a fiscal impact, and indicated such to the leg-
islative committees which considered Senate Bill 1. It was the
Board’s assessment that the development of plans may cost
the districts collectively up to $712,400 per year through the
year 2002. The board may provide loans for this purpose as
appropriated by the 75th Texas Legislature, and also may pro-
vide technical assistance to district which may reduce the fiscal
impacts. Some commenters expressed opinions of impact on
individuals or business because of the potential for the districts
to have to levy taxes to cover their expenses. The board can
not assess whether the districts will have to impose additional
taxes in order to develop these plans.
Hickory UWCD Number 1 commented that in §§356.2, the
definition of "estimates" does not coincide with any definition
it has been able to locate. The board cannot discern the
commenter’s concern about the definition, and made no change
to the rule as a result of the comment. The definition contains
several elements: (1) calculations, using best available data and
methodologies; (2) which must be specified in the management
plan; (3) such that quantifications will be reasonable for use by
the district; and (4) can be tracked over time. These terms were
used to allow the district to provide estimate that are reasonable,
in the district’s judgement, to be used in the district’s activities
to manage the groundwater resources of the district. New
data are not required when making the estimates if the district
determines that existing data are sufficient for its purposes. The
plan is to specify the method by which the estimates are made to
enhance the ability to monitor the effectiveness of the district’s
management of the groundwater resources as management
plans are reviewed and readopted.
Irion County WCD commented that in §§356.2, the definition of
"estimates" should be clarified to assure districts and the board
interpret it the same. The district noted that many variables may
affect the "reasonable calculations using best available data and
methodologies," including type and amount of vegetation, and
gives as example that mesquite and juniper use an enormous
amount of groundwater and restrict rainfall from reaching ground
and being available for recharge. The district asks where it can
find such data. The Plateau Underground Water Conservation
and Supply District asks what is meant by "reasonable calcula-
tion" in making estimates and what methodologies are accept-
able to the board when making estimates? Panhandle Ground-
water Conservation District Number 3 comments that the term
"estimates" is vague, which is not necessarily bad, and requests
the board to show some examples. The board agrees that the
definition can be clarified, and has made changes by remov-
ing "reasonable" from "reasonable calculations," and adding the
term "will be reasonable for use by the district" into the defini-
tion to clarify that the reasonableness is to be weighed by the
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district based upon its needs. A new §§356.5(b) is also added
to clarify the district’s discretion in determining if data used for
the estimates is sufficient for its use. The definition is designed
to allow a district to calculate the value of the parameters using
procedures that are considered reasonable by persons famil-
iar with hydrology and the importance of the parameter to the
district’s management program. Some parameters for which
values must be provided are not directly measurable, such as
amount of groundwater in the district, and must be calculated.
For this term, for example, it could be calculated by multiplying
the area of the aquifer containing fresh water (the district having
determined that fresh water was necessary for beneficial use)
times the saturated thickness, less 50 feet (the district having
determined that 50 feet of saturated thickness being necessary
for economic recovery of groundwater) times the specific yield
of the aquifer.
Panhandle Groundwater Conservation District Number 3 com-
mented that in §§356.2, the definition of "most efficient use of
groundwater" should reflect efficiency for each water use cat-
egory, and that districts should not be forced to choose one
category of use over another. The board agrees that the rule
should be changed to reflect the comments, and has inserted
into the definition the words "for each type of use." The defi-
nition is not meant to require a comparison between different
categories of use (such as municipal versus irrigation) to de-
termine efficiency, but to require measures of efficiency within
each category of use. The definition explains that the district
makes the determination as to which effort to use to achieve
groundwater efficiency.
Plateau Underground Water Conservation and Supply District
asked for definitions and examples of practices, techniques
and technologies used in the definition in §§356.2 of "most
efficient use of groundwater." The comment does not ask
for rule change. To the extent it is asking for change in
the rule to provide clarity to answer the question, the board
disagrees with the need for the change. As specified in the
definition, the district must make this determination. There are
a wide array of tools that vary by type of water use that could
provide for efficient use. The definition explains that the district
makes the determination as to which effort to use to achieve
groundwater efficiency. The reference to practices, techniques
and technologies recognizes that actions (such as timing of
irrigation, choosing not to use water, etc) can achieve efficiency
as can techniques (such as surge irrigation) and technologies
(such as soil moisture measuring devices to determine crops
needs for water).
Harris Galveston Coastal Subsidence District and Fort Bend
Subsidence District comment that, in §§356.2, they are not sure
what "most efficient use of groundwater" means, and the board
should provide a neutral definition. The board has not adopted
changes as a result of the comment, as it is unclear what is
being requested.
The McCulloch County Property Owners Association requests
that in §§356.2, the definition of "most efficient use of ground-
water," the following be inserted at the end of the definition:
"allowing for the rights of the surface landowner," to recognize
that landowners still have the right of capture for livestock and
domestic purposes. The board does not agree that the change
needs to be made. The districts must always operate within the
parameters of the law. The suggested placement of this lan-
guage does not add to the definition of "most efficient use of
groundwater."
Plateau Underground Water Conservation and Supply District
asks, in the §§356.2 definition of "performance standards," what
the terms "effectiveness" and "efficiency" mean. The board has
made changes to the definition to better define effectiveness
and efficiency. The effectiveness of district activities can be
evaluated by measuring the accomplishments of the district. For
example, if an objective is to measure water levels in a specified
number of wells annually, an effectiveness standard could be
"The number of wells in which water levels were measured
during the last year." The efficiency of district activities can be
evaluated by measuring the amount of resources devoted per
unit of accomplishment. For example, if an objective is to spend
no more than $100 per water level measured, an efficiency
standard could be "Cost per water level measured during the
last year."
Plateau Underground Water Conservation and Supply District
asks whether the §§356.2 definition of "projected water de-
mand" should include demand by user, type or priority? The
board agrees the rule can be improved to provide that the pro-
jection by type of use will be the same as used in the state
water plan. The board routinely provides projections for the fol-
lowing types of use: municipal, manufacturing, irrigation, min-
ing, steam-power generation, and livestock watering. The rule
also is amended to provide that the district may subdivide any
type of use as the district deems appropriate.
Plateau Underground Water Conservation and Supply District
asks if the definition of "recharge" in §§356.2 and its use
in §§356.5(a)(4)(c) requires districts to measure precipitation
events and locations to calculate recharge? Are soil types
and condition to be considered for recharge? What type of
data is required to give a definite answer for recharge? Are
range conditions considered such as amount of turf and what
type of measures need to be implemented? How to evaluate
sinkholes, fissures and playa lakes in recharge equation? How
to account for variation from year to year of precipitation? How
are measurements obtained and what kind of measurements
are needed from leakage of another formation into the aquifer?
It is unclear if the commenter is requesting changes to the
definition. The board does not agree that changes are needed.
The district is given discretion to determine how to make
estimates of the amount of recharge and interformational flow.
It may rely on existing data from the district, the board, or
other entities. The board will provide technical assistance to the
districts if requested to help them determine how best to make
this estimate for the district. The board has made changes by
providing a new §§356.5(b) to explain the district’s discretion.
Plateau Underground Water Conservation and Supply District
asks in relation to §§356.2 what parameters are to be used
in determining the "amount of groundwater being used"? The
rules give the district discretion to determine how to make
estimates of the amount of groundwater being used. Districts
may rely on existing data from the district, the board, or other
entities. The board will provide technical assistance to the
districts if requested to help them determine how best to make
this estimate for the district. The board has made changes by
providing a new §§356.5(b) to explain the district’s discretion.
Plateau Underground Water Conservation and Supply District
asks if, in §§356.2, "artificial recharge" is to be calculated on
an annual basis by assumption of possible future recharge
projects? The board has adopted rule change to clarify
this issue. The district is to include in its plan possible
methods for increasing recharge with estimates of annual
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amounts of recharge, natural and artificial, that could result from
implementation of the methods.
Glasscock County UWCD and Hickory UWCD Number 1 com-
mented that, in §§356.3, the bill’s time frame for information is
unreasonable. Modification of this time frame is beyond the
scope of this rulemaking, since it is established by Senate Bill
1, §§4.49.
Edwards Aquifer Authority requests that the definition of "usable
amount of groundwater" be amended to include the phrase
"and is available under the district’s management plan." The
board understands that the district is seeking to reflect that
there may be limits on the use of water, such as court-
ordered pumping limits. The board proposes other changes
to address the district’s issues, but does not agree that the
language recommended by the district is the best approach.
The definition is used in §§356.5(a)(4)(A), which requires the
district’s management plan to include estimates of the existing
total usable amount of groundwater in the district. The district’s
concerns can be met by adding the phrase "and legally"
between "economically" and "retrievable."
Sterling County UWCD comments that, in relation to §§356.3
and 356.5, the district has a management plan that works well
and questions why it should have to write a new one. The
board agrees with the district’s comments, and has provided
clarity by adopting new §§356.5(b). The sections do not require
districts to discard all or portions of their existing groundwater
management plans that meet the statutory requirements of
Senate Bill 1. However, they must evaluate their plans to assure
they meet all requirements of the new legislation in order to
allow the board to certify the administrative completeness of
the plan.
Emerald UWCD, Sutton County UWCD, Santa Rita UWCD,
Glasscock County UWCD, and Barton Spring/Edwards Aquifer
Conservation District commented that in §356.4 it is not possi-
ble to develop a certified management plan consistent with ap-
proved regional plans by September 1, 1998 when there will not
be a regional plan in effect. McCulloch County Property Own-
ers Association agrees with this comment, and also requests
the rule be amended to provide another year after regions are
formed for groundwater district management plans. Panhan-
dle Groundwater Conservation District Number 3 agrees with
the comments, and requests the addition of the words "if an
approved regional water plan exists" at the end of the section.
The board agrees with the comments, and has amended §356.4
to require this consistency only for groundwater management
plans and amendments to groundwater management plans that
are developed after the board approval of a regional water plan.
Senate Bill 1, §4.49 requires the submittal of plans by Septem-
ber 1, 1998, and cannot be modified. While the board did not
use the exact language requested by Panhandle Groundwater
District Number 3, its amendment should meet the same objec-
tives.
Barton Springs/Edwards Aquifer Conservation District asks
what happens if a later approved regional water plan makes
a groundwater plan noncompliant? Does district revise its plan
immediately, or follow a five-year rotation? What happens if
regional groups say to use surface water when entities in the
district want to stay on groundwater? The board agrees that
the rule should be changed to clarify the issue of timing of
revision of the groundwater plan based on later adoption of a
regional plan that makes the groundwater management plan
noncompliant. The adopted rule specifies that a management
plan developed after a regional water plan is approved is
required to be consistent with the regional water plan within
the normal five-year rotation of amendments.
Sutton County UWCD comments that §§356.4 does not provide
a ground-up plan since groundwater districts must comply with
a regional plan. Gonzales UWCD expressed concern that a
regional water plan could allow greater use of groundwater than
the district plan might. The board disagrees that rule change
is needed based on the comments. The requirement that the
management plans of groundwater districts be consistent with
approved regional water plans is mandated by Texas Water
Code, §36.1071(b). However, the regional plans are required
to consider certified groundwater management plans. Texas
Water Code, §16.053(e)(4)(B). Under the timetable of Senate
Bill 1, the groundwater management plans for existing districts
will be completed September 1, 1998, before the regional water
plans are due to be provided to the board (September 1, 2000).
These will provide a baseline groundwater plan for the regional
water planning groups to consider in their plan development.
The board also expects groundwater districts to be involved in
developing the regional water plans.
Harris/Galveston Coastal Subsidence District stated that it is
better for districts to develop a good management plan because
of its affect on regional plans. No change in rules is necessary
based upon this comment.
Barton Spring/Edwards Aquifer Conservation District asks, in
relation to §356.4, what the process is to resolve conflicts
between regions if district boundaries extend into multiple
regions. The district notes this could result in inconsistency
with one or more regional water plans. It asks: "Will a variance
have to be requested for each area that is separated by the
regional boundary for areas that have marginal direct impact on
the groundwater in the district or areas that otherwise fall into
the service areas of public water supply corporations within the
groundwater district’s jurisdiction?" The board acknowledges
that interregional conflicts could occur in the development
of regional water plans. Texas Water Code, §16.053(h)(6)
provides that it is the responsibility of the board to resolve
disputes between regions. All aspects of adopted regional water
plans that impose conflicting requirements upon a groundwater
management district will be dealt with by the board as a
dispute. The board’s rules on resolution of interregional conflict
in development of regional management plans will be addressed
in another chapter of the board’s rules to be published in the
near future.
Barton Spring/Edwards Aquifer Conservation District comments
regarding §356.5(a) that the board should clarify that goals,
objectives and performance standards are to be established
by each individual district based on the specific management
needs of that district. The board agrees with the comments
and has inserted language into a new §§356.5(b) to reflect the
change.
Sterling UWCD comments regarding §356.5(a)(1)(A), efficient
use of groundwater, that the current management plan of
the district provides management goals for efficient use of
water. The board has adopted a new §§356.5(b) to reflect
that the management goals of a district are to be established
by each district based on the needs of that district. Districts
are not required to abandon elements of their existing water
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management plans that they consider to be acceptable under
the new statutory standards and rules.
McCulloch County Property Owners Association inquires, re-
lating to §356.5(a)(1), who determines the most efficient use
and waste since the landowner, district and board may per-
ceive these differently, creating conflict with the development of
the plan. The board has inserted a new §356.5(b) to reflect that
the management goals of the district are decided by the district.
The statutes and rules governing the district’s operation would
govern any conflict between property owners and the district.
Emerald UWCD, Santa Rita UWCD, Plateau Underground Wa-
ter Conservation and Supply District, and Hickory UWCD Num-
ber 1 question, relating to §§356.5(a)(1)(D), 356.5(a)(4), and
356.2, how management plans can address conjunctive sur-
face water management issues if a district’s enabling legislation
does not provide authority to manage surface water? The board
has not made changes to its rules as a result of the comment.
Districts are not being required to manage or regulate surface
water, but are required by both Senate Bill 1 and these rules to
coordinate their groundwater plans with the surface water en-
tities. Groundwater and surface water may be interconnected
in the hydrologic cycle, therefore, groundwater districts should
be interested in how surface water and its use influence local
groundwater resources. Adequate planning for either resource
is not possible without consideration of the other.
McCulloch County Property Owners Association, comments
on §§356.5(a)(1)(D) by stating that the Hickory UWCD cannot
develop data and plans for management goals that address
conjunctive surface water management issues within the time
frame and within the funds of the Hickory district. The
board disagrees that rule changes are necessary to meet this
comment. The time frame and requirement are set out by
statute. The district will decide how to best accomplish this
requirement within the time frame and resources it has. The
district may identify areas that will need more detailed work in
later revisions of the management plan. The board will be able
to provide technical assistance and loans.
Santa Rita UWCD asks, in relation to §§356.5(a)(1)(E), what
type of natural resource issues the management plans will be
expected to address? The district cites as possible issues the
consumption of groundwater by mesquite trees, land usage in
regard to increasing recharge, rainfall runoff from pesticides,
and endangered species? McCulloch County Property Own-
ers Association generally agreed with the comments, and also
asked who will provide issues that are judged not to be conflict-
ing with local assumptions. Barton Springs/Edwards Aquifer
Conservation District generally agrees with the comments, and
asks if the district makes the determination of which natural
resources warrant specific treatment in the plan. The board
has amended the rules to provide additional guidance on this
matter. The districts will each have to assess what natural re-
sources issues may impact their water planning and which water
uses could be impacted. This will vary by each physical local.
The districts will have the responsibility to review local assump-
tions in this analysis. The board has adopted amendments to
§§356.5(a)(1)(E) to specify that the districts must assess nat-
ural resources issues that could be impacted by groundwater
use and that themselves impact groundwater use. One exam-
ple would be endangered species dependent upon spring flow.
Santa Rita UWCD comments, in relation to §§356.5(a)(2), that
it already has stringent performance standards, and that such
standards are established by each district board of directors,
who answer to voters of the district. The board agrees that
the districts determine what the performance standards and
management objectives must be. The rules do not mandate
the district select any particular standards or objectives, but do
specify certain tests that these must meet. The statutes require
certain management goals be established by the districts, if
applicable, and then management objectives and performance
standards established by the districts under which the district
will operate to achieve the management goals. Management
objectives, under the definitions, are to be specific, quantifiable,
and time based statements of desired future accomplishments
or outcomes, each linked to a management goal, which set
the individual priority for district strategies. The board has
required the objectives to be specific, quantifiable and time-
based so the districts can measure their progress under the
objectives, and so they can be measured as required under
any future audits. The performance standards are also to be
established by the district. The definitions explain that these are
to be established to measure the effectiveness (how much was
accomplished) and efficiency (how much did it cost) of district
actions. The board has adopted a new §§356.5(b) to reflect that
the performance standards of a district are to be established by
each district based on the needs of that district.
McCulloch County Property Owners Association comments that
§§356.5(a)(3) implies enforcement responsibilities not part of
the Hickory District’s authority, and states this casts in doubt the
cooperative spirit of the entire plan in the opinion of groundwater
owners. The board disagrees that rule changes are needed.
The language in the question is from Texas Water Code,
§§36.1071(e)(2). The districts will be able to determine how
to meet this section, acting within the limits of their authority.
The section does not demand that the districts use powers they
do not have.
McCulloch County Property Owners Association comments
that the requirements in §§356.5(a)(4)(A) to estimate total
usable amount of groundwater would be very expensive if not
impossible. The association notes this involves the location
within an aquifer, artesian pressure, drawdown or artesian
pressure with pumpage, amount of pumpage, etc. The board
disagrees that rule change is needed. This is a requirement
set out in Texas Water Code, §§36.1071(e)(3). However, the
districts may use as much existing information as possible,
and may identify gaps in knowledge for future data gathering
efforts if time or expense do not provide data which the districts
consider reliable in the long term.
Hickory UWCD Number 1, asks how, under §§356.5(a)(4)(D),
groundwater districts can be held accountable for providing es-
timates of projected water supply and demand for surface water
when they have no authority over surface water and/or any re-
liable data on its availability or use. These estimates are gen-
erally available for most areas of the state, for example, from
the state water plan. Texas Water Code, §§36.1071(e)(3)(D) re-
quires management plans to project water supply and demand
within the district. The language is not limited to groundwater
projection, unlike other places in the same subsection, therefore
the board has included requirements for making these estimates
for both surface water and groundwater. The provisions of Sen-
ate Bill 1 clearly anticipate a coordination of planning efforts for
both surface water and groundwater. Projections of demands
on groundwater supply would not be feasible without a review
of surface water demands and availability, since groundwater
ADOPTED RULES December 5, 1997 22 TexReg 12069
usage can increase or decrease depending on changes in sur-
face water resources and demands thereon.
Sterling UWCD expresses concern regarding §§356.5(a)(4) that
the projections of supply and demand will conflict with regional
water plan. It is unclear what the commenter is requesting as to
rule change. The board is making changes to §§356.4 language
in the rules relating to the interaction of the regional water
plans with the groundwater management plans. Senate Bill
1 establishes the interaction of the groundwater management
plans with the regional water management plans. The bill
does provide that regional water plans take precedence over
groundwater plans, but groundwater districts would be expected
to be involved in developing the regional plans which must
consider certified groundwater district management plans.
Sterling County UWCD comments, relating to §§356.5(a)(4),
that districts should not have to come up with estimates of
groundwater when the board either has knowledge or can do
this. Emerald UWCD and Sutton County UWCD question why
the board is asking for this information from the districts, when
the board would have a better grasp of the information, and
has such a responsibility. The legislature in Senate Bill 1 has
implemented change to focus planning on the local and regional
areas, including groundwater districts. Districts are not required
to develop new data if existing information is available and is
sufficient for the district’s needs, but may use any available
information, including information available from the board. The
board will provide on request to the districts existing information
it may have and technical assistance. In addition, the board will
continue to perform groundwater surveys within the limits of
its available resources, and will share this information with the
affected districts. The board has adopted changes to §§356.5
by adding a new subsection (b) that makes it clear districts may
use any information available to them to make the estimates
required or to develop the plan required by these rules, including
an existing groundwater management plan of the district or
information available from other sources including the board, if
such information is sufficient in the district’s judgment to make
acceptable estimates.
Central Power and Light Company, Central and South West Cor-
poration and its subsidiaries in Texas, including West Texas Util-
ities and Southwest Electric Power Company request amend-
ment to §§356.5(a)(4) to add a new subparagraph (E) to read:
"Methodology used to develop estimates for projected water
supply and demand within the district as required by subpara-
graphs (A) through (D) of this paragraph." The board disagrees
that changes are necessary because the definition of "esti-
mates" in §§356.2 specifies the methodologies used are to be
included in the management plan.
Sterling County Underground Water Conservation District com-
ments on §§356.5(a)(4), expressing concern over whether a
district will be held responsible in drought once estimates are
in place "if Austin says that our area is pumping too much wa-
ter." Irion County WCD comments that the short time frame for
submitting a management plan could result in districts being
penalized during performance audits if estimates of available
groundwater are not adequate. The board does not agree that
rules changes are necessary as a result of these comments.
The districts should use the best information available to them
to make the estimates. The short time frame that the statute
provides for completion of the first groundwater management
plans may necessitate that districts use information they believe
needs to be improved. Both the statute and the rules require
districts to reevaluate their management plans at least every
five years. Districts should assess, after the first estimates,
any additional information they need to obtain to make these
estimates better predictors for groundwater management. The
districts, under existing state law, are the only entities that have
the ability to engage in any restriction of groundwater pumping.
The rules do not provide for any repercussions for inaccurate
estimates. Senate Bill 1 does provide a mechanism for audit of
district activities, but the scope of such audit and its repercus-
sions is beyond the authority of the board in formulating these
rules.
Sterling UWCD comments regarding §§356.5(a)(4) that esti-
mates of groundwater being used could be extremely abstract
and erroneous given knowledge of existing pumping and given
ability of persons and industry to drill and pump without limit.
Emerald UWCD expressed concern about being able to quan-
tify production from oil and gas and domestic wells. The board
has not adopted rules changes as a result of these comments.
It is difficult to see if the commenter is requesting changes, but
elaboration on the standard in rule would not appear to sat-
isfy the concerns expressed. Texas Water Code, §§36.1071
requires these estimates. While the board realizes that there
can be no assurance that the estimates will reflect a precise
picture of the current usage, the districts can gather the best
information available to make estimates, and continue to refine
them over time. The board will make all information it has avail-
able to the districts, and will provide technical assistance. The
board’s interpretation of statute is that it is not empowered to
dictate standards to be used by the districts.
Sterling UWCD comments relating to §§356.5(a)(4) requirement
to make estimates about annual recharge. The district ex-
pressed concern about the ability to make accurate estimates
and about the impact of estimates during low or high rainfall
periods. The district also expressed concern that projections
of supply and demand will be inaccurate. No rule change has
been made. While it is difficult to see if the commentator is
requesting changes, elaboration on the standard in rule would
not appear to satisfy the concerns expressed. The board re-
alizes that there can be no assurance that the estimates will
reflect a precise picture of the current annual recharge. While
projections of supply and demand are just that – projections –
all entities involved in planning by necessity make these pro-
jection. The districts can gather the best information available
to make estimates, and continue to refine them over time. The
board will make all information it has available to the districts,
and will provide technical assistance. The board’s interpreta-
tion of statute is that it is not empowered to dictate standards to
be used by the districts. The statute requires these estimates
and projections.
Hickory UWCD commented on §§356.5(a)(4) that short of
drilling an expensive field of monitor wells, there probably is
no better way to define the Hickory aquifer than from the data
they have gathered, spending hundreds of thousands of dollars
to develop. The Hickory district does not have any data for the
Ellenburger or the Marble Falls aquifers. How do they get the
data, what kind of methodology is acceptable, can they just use
numbers in TWDB Report 346? The same problem exists with
requirement to define all water consumption from all aquifers
in the district, even ones the district doesn’t control. Is there a
practical way to come up with actual consumptions numbers,
how was this done in Report 346, and are these numbers
reliable? Districts are not required to develop new data
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if existing information is available, but may use any available
information, including information available from the board.
There are various methods of determining withdrawals including
the data from the Board’s annual survey of water users and its
periodic reports on irrigation. Pumpage data for report 346
came from board data. The board has estimates for all aquifer
pumpage by county, but data might have to be reapportioned
for districts. These board figures are the best available in most
cases. Because new inventories and/or calculations would be
expensive, a district would have to determine the feasibility of
collecting additional data.
Sterling UWCD comments regarding §§356.5(a)(4), expressing
concern over inability to pay for data to be collected in one year,
and ability to get information the board has been unable to get.
Irion County Water Conservation District is concerned that the
only way to determine the quantification of groundwater is by
installing meters. McCulloch County Property Owners Associ-
ation expressed concern that requirements in the rules that will
result in the collection of some very expensive data. The board
did not make rule changes based on these comments. The
rules are clear that existing data may be used and the statute
and the rules do not require collection of additional data beyond
what the district believes is necessary to accomplish its man-
agement goals. The board will provide technical assistance,
and has loan money available for preparation of these plans if
needed by the districts.
Hickory UWCD Number 1 comments that §§356.5(a)(4) re-
quires districts to "work up" management plans that cover all
sources of water in districts. Hickory does not have authority
over the Hickory aquifer outside the district’s boundaries, nor
over two other aquifers either inside or outside district bound-
aries. Do they have to include these areas in their plan, if so
how, and do their taxpayers pay for this and if so, what is the
authority. Barton Spring/Edwards Underground Conservation
District commented regarding §§356.5(a)(4)(A)-(D), question-
ing the level of study necessary for each aquifer if a district
has several aquifers within boundaries. It states that such a
requirement would be unrealistic to develop before September
1, 1998. The board has adopted new §§356.5(b) that states
a district may use different levels of data for aquifers or potions
of aquifers over which the district has management authority,
and over which the district has no management authority, and
also may determine different levels of data depending on the im-
portance of the aquifer. The rules follow the statute to require
the districts to consider usable amount of groundwater within
the district, annual amount of recharge to the groundwater re-
sources within the district and possible methods for increasing
the natural or artificial recharge, and projected water supply
and demand within the district. While a district may not have
authority to regulate all groundwater supplies within the district,
the additions to the Texas Water Code in Senate Bill 1 give it the
authority to conduct this planning. The rules do not mandate
the district itself manage all supplies within the district. The dis-
trict may determine the level of detail it will include for required
estimates of groundwater resources that it does not manage.
The board would expect this level of detail to be less than for
the portion the district manages. The district may identify areas
it wishes to obtain additional data for in later plans.
Plateau Underground Conservation and Supply District asks
whether the board can effectively provide all technical assis-
tance required to districts to provide such calculations needed
in management plan, given time schedule. If not, will manage-
ment plans not be certified? If so, how accurate will the calcula-
tions be? The commenter does not ask for rule change. To the
extent it is asking for change in the rule to answer the question,
the board disagrees with the need for the change. The board
will provide technical assistance within its funding limits. At this
time, the board calculates this assistance will be sufficient to
provide some assistance to all districts, but the requirement to
submit the plan rests with the districts without regard to the level
of technical assistance that the board may be able to provide.
The statute does not provide exceptions for submitting plans to
the board for certification by September 1, 1998. In addition,
board loans are available to districts for development of plans.
The districts should determine how accurate the calculations
will be based upon the data available, and note any need to ob-
tain additional data for future management plan development.
Barton Spring/Edwards Aquifer Conservation District questions,
regarding §§356.6(a)(1), how a certified copy of a management
plan be submitted for certification? The board agrees with the
comment and has removed the term "certified."
Central Power and Light Company, Central and South West
Corporation and its subsidiaries in Texas, including West Texas
Utilities and Southwest Electric Power Company request the
addition to §§356.6 of new subparagraphs (a)(3)(A) and (B)
after (a)(3) to read: "(A) Evidence that the district provided
notice of its proposed management plan in writing by certified
mail to current groundwater users within its boundaries based
on information on file at the district or board offices, or on file at
other appropriate state agencies; (B) evidence that the district
provided at least a 30-day comment period following notice
and prior to the adoption of its proposed management plan, in
addition to the public hearing." The board does not agree that
rule change is necessary as a result of these comments at this
time, but that districts should have the ability to address these
issues first in their procedures If problems arise, the board will
address this issue later.
Irion County WCD and Plateau County Underground Wa-
ter Conservation and Supply District commented that
§§356.6(a)(4)and (5) are vague on the requirement to provide
evidence that groundwater districts coordinate with surface
management entities, and on what constitutes evidence of
consistency with approved regional plans. They also ask for
identification of surface water management entities. Edwards
Aquifer Authority asks for a better interpretation of "consistency
with regional plans." Panhandle Groundwater Conservation Dis-
trict No. 3 agrees with these comments and requests examples
of coordinated development with surface water management
entities, and examples of requirements for consistency with
approved regional water management plans. Barton Spring/
Edwards Aquifer Conservation District asks if a soil and water
conservation district is a surface water management entity that
will need to be consulted. It also asks for a listing of all entities
in its area that should be included in review of the plan, notes
that a comprehensive map identifying the boundaries of these
entities would help alleviate some confusion that may surface,
and asks the board to identify entities it should contact on the
map. The board has adopted some changes to address the
concerns raised in these comments. The definition of surface
water management entity is adopted with changes to clarify
that the districts may rely on records of the Texas Natural
Resource Conservation Commission (TNRCC) to obtain the
list of surface water management entities. In §§346.6(a)(4),
the board has clarified that the coordination of development
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of the management plan with surface water management
entities must be done following notice and hearing, as required
by Texas Water Code, §§36.1071(a). The board has not
specified in any greater detail the coordination required, as it
believes the districts are in the best position to determine this
for their particular regions. The board has adopted changes
to §§356.6(a)(5), to clarify that evidence of consistency with
and conflict between the management plan and an approved
regional plan is to be provided by mailing notice of the plan to
the chairman of the regional planning group, and asking such
group to specify any areas of conflict between the plans. A
copy of any comments received shall be provided to the board.
This definition of surface water management entities does
not include soil and water conservation districts, unless they
are granted authority to store, take, divert or supply surface
water. The board will be happy to consult with the district in its
technical capacity to assist in identifying the entities it should
contact.
The Ranch at Blanco asks that §§356.6(a)(5) specify who
makes decisions about whether groundwater management
plans are consistent with approved regional water plans. The
board agrees that changes to the section should be made,
and has specified that the board, with input from the regional
planning group, will make this determination.
Panhandle GWCD Number 3 and Gonzales UWCD commented
on §§356.7 that the board should track the statutory language
about the executive administrator certifying the management
plan if it is administratively complete. The board agrees and
has made this change both in §§356.7 and in §§356.1 and
356.5.
Irion County WCD stated the rules did not provide sufficient
standards on what is approvable. The board disagrees that rule
changes are necessary as a result of the comments. The rules
provide an outline of needed information and provide definitions
to help explain statutory terms. The board considers that the
districts have considerable discretion in what goes into their
plans, and has attempted to preserve that discretion. The board
is directed by statute to certify as administratively complete all
plans that contain the requirements set out by statute. The
rules provide sufficient additional detail to provide the districts
guidance on what will be considered administratively complete.
Sterling County UWCD, Hickory UWCD, Sutton County UWCD,
and Santa Rita UWCD ask how counties without groundwater
districts will be asked to comply with rules and manage ground-
water resources, and how the certification process works.
Plateau Underground Water Conservation and Supply District
made similar comments and asked how these counties will be
consistent with regional water plans? The board has made no
rule changes as a result of these comments. The board has no
authority to require groundwater management plans from en-
tities other than groundwater districts. If districts do not exist,
there is no process to assure groundwater use is consistent
with regional water plans.
Hickory UWCD Number 1 stated that the comment period on the
rules was too short. The board extended the comment period
by holding a public hearing on October 31, 1997.
Hickory UWCD Number 1 stated that each underground water
conservation district should have a representative for prepar-
ing the regional water plan. Sutton County UWCD asked if
groundwater districts will have "equal" representation as pop-
ulation centers in developing regional plans? Lipan-Kickapoo
WCD expressed concern that districts would not be adequately
represented on the regional groups. Barton Springs/Edwards
Aquifer Conservation District wanted to have full participation in
both of the regions in which the district may be located. The
board does not adopt changes to these rules based upon these
comments. These comments relate to other rules drafted but
not yet published for adoption by the board regarding regional
water planning, and the composition of the regional water plan-
ning groups to develop the plans. The board recognizes the
need to have groundwater representation on the regional plan-
ning group, and will consider the need to adjust its rules on
this subject before publication. The board appoints the repre-
sentatives of the initial coordinating body for the regional water
planning groups, and is committed to assure that groundwater
interests are appropriately represented on these bodies. The
local regional planning groups under the provisions of Senate
Bill 1 have the ultimate responsibility to adjust the levels of rep-
resentation.
Irion County WCD said the rules should acknowledge that in
some localities, districts may be doing all that is possible to
preserve and protect water resources. It also stated that the
rules may be interpreted to be top down and not bottom-up
planning. The board has added new §§356.5(b) to acknowledge
that the districts must themselves establish goals etc., a
recognition of the local control and also an understanding that
the districts best understand what can be done in their areas.
Hickory UWCD Number 1 commented that the board has power
to mandate information and actions on districts without just
financial reimbursement, and the right to attach fees and fines,
which is taxation without representation. The requirements
are imposed because of statutory changes, and the ability to
remedy these concerns is beyond the scope of this rulemaking.
Sutton County UWCD commented that eleven groundwater
districts have requested guidance and technical assistance
from the board under two different formats, but the requests
have merited no attention. Rule change is not required from
the comment. The board is not aware of what requests are
referenced, but will work with the district on the issue.
Santa Rita UWCD commented that districts will be unable to
provide data without technical or financial assistance. No rule
changes are adopted as a result of these comments. The
board and TNRCC are directed to provide technical assistance
to the districts pursuant to Texas Water Code, §§36.1071(c).
Senate Bill 1 allows the board to make financial assistance to
districts for the development of the groundwater management
plans and the legislature has appropriated funds to provide this
assistance in the form of loans this biennium. Texas Water
Code, §§36.159.
Hickory UWCD Number 1 comments that the rules put the board
in a position of authority over elected officials in districts. It
states this is neither proper nor authorized and that citizens
should vote on this type of procedural change. No rule changes
are adopted as a result of these comments. The rules do
not mandate the decisions the districts must make in their
management plans nor in their management of resources. They
require, consistent with statute, that the districts consider certain
things in their planning and address certain items in their plans.
Sterling County UWCD commented that citizens, not the
TNRCC, should have the power to dissolve district boards,
remove their taxing authority or dissolve the districts for failure
to submit a plan. Hickory UWCD Number 1 questions whether
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TNRCC can dissolve a board elected by citizens, and how
will arbitrary and punitive actions be prevented. Santa Rita
UWCD stated it was unconstitutional for the board to dissolve
elected boards of directors of groundwater district. McCulloch
County Property Owner’s Association questions authority of
an appointed board to dissolve an elected district’s board.
The board has made no rule changes as a result of these
comments. The board is given no authority to adopt rules that
address these issues. The rules do not address the issue of
actions against the districts for failure to submit a plan, or to
otherwise take actions to dissolve the district boards, dissolve
the districts, or remove their taxing authority. The Texas Water
Code does provide for TNRCC to take certain actions against
a district for failure to adopt a plan or to actively follow its plan.
The issue of the constitutionality of such provision is beyond
the scope of this rulemaking proceeding.
Irion County Water Conservation District requested the board
remove language in the rules relating to audits. The board
has made no change as a result of the comments. The board
has not included a section relating to audits, as the board has
no authority over the audits of the districts’ compliance with
management plans.
Irion County Water Conservation District requested the board
specify the rules are not intended to regulate wells not in the
management process. The board disagrees that rule change
is necessary as a result of this comment. The rules do not
require regulation, and specifically leave management goals to
the districts.
Mesa County UWCD stated that there should be local control,
and the rules proposed by the board are how the district’s
management plan has been addressed in the past. Barton
Springs/Edwards Aquifer Conservation District asks that the
rules be clarified to explain the districts decide how much detail
to include in plans and where to put the emphasis. The
board disagrees that rule change is necessary as a result of
this comment. The rules clearly specify the local control of the
districts, and acknowledge that the districts may use existing
data, estimates and plans they may have developed if they meet
the requirements of statute and the rules. New §§356.5(b) was
added to address this issue.
Hickory UWCD Number 1 and McCulloch County Property
Owners Association commented that Senate Bill 1 and the rules
will infringe on the right of capture. The board disagrees that
changes are needed to the rules based on these comments.
Districts historically have been established under constitutional
and statutory authority to best manage groundwater as they
see fit for their particular unique problems. Neither these rules
nor Senate Bill 1 require additional regulation of groundwater,
but rather allow the districts to establish a better understanding
of the resource in order to enhance their management under
existing law. Districts still set their own goals, and determine
the level of management they wish to accomplish.
McCulloch County Property Owners Association commented
that the rules put strong demands on districts and make them try
to please the board while continuing to get along with owners of
groundwater. Abuse of landowners rights while trying to please
board will result in legal complaints. The board does not
agree that any changes are needed to the rules as a result of
the comments. The rules do not require additional regulation
of groundwater, but rather allow the districts to establish a
better understanding of the resource in order to enhance their
management under existing law. Districts still set their own
goals, and determine the level of management they wish to
accomplish.
El Paso Water Utilities commented that water users need input
into groundwater management plans. The board has not
adopted changes based on this comment. The statutes and
rules require notice and hearing on development of the plans,
but the board will allow districts to develop the methodology for
public input.
The new sections are adopted under the authority of the
Texas Water Code, §§6.101 which provides the Texas Water
Development Board with the authority to adopt rules necessary
to carry out the powers and duties in the Texas Water Code and
other laws of the state, including the requirement in Texas Water
Code, §§36.1072 for the Board to certify the administrative
completeness of groundwater management plans.
§356.1. Scope of Chapter.
This chapter shall govern the board’s procedures for reviewing and
certifying management plans as administratively complete.
§356.2. Definitions of Terms.
The following words and terms, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise. Words defined in Texas Water Code, Chapter 36 and not
defined here shall have the meanings provided in Chapter 36.
Amount of groundwater being used - The quantity of groundwater
withdrawn or flowing from an aquifer naturally or artificially on an
annual basis.
Approved regional water plan - A water plan developed pursuant to
Texas Water Code, §16.053 and which has been approved by the
board.
Artificial recharge - Increased recharge accomplished by the modifi-
cation of the land surface, streams, or lakes to increase seepage or
infiltration rates or by the direct injection of water into the subsurface
through wells.
Board - Texas Water Development Board.
Conjunctive surface water management issues - Issues relating to the
active use of both surface water and groundwater to achieve increased
water supply or enhanced water quality.
District - Any district or authority created under Texas Constitution,
Article III, §§52 or Article XVI, §§59 that has the authority to regulate
the spacing of water wells, the production from water wells, or both.
Estimates - Calculations using best available data and methodologies
specified in the management plan such that the quantifications will
be reasonable for use by the district and can be tracked over time.
Executive administrator - The executive administrator of the board.
Management goals - The qualitative and quantitative ends toward
which a district directs its efforts.
Management objectives - Specific, quantifiable, and time-based
statements of desired future accomplishments or outcomes, each
linked to a management goal, which set the individual priority for
district strategies.
Management plan - The groundwater management plan required
pursuant to Texas Water Code, §36.1071.
Most efficient use of groundwater - Those practices, techniques
and technologies that the district determines will provide the least
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consumption of groundwater for each type of use balanced with the
benefits of using groundwater.
Performance standards - Indicators or measures, each of which is
linked to a management objective, used to evaluate effectiveness and
efficiency of district activities by quantifying the results of actions and
the impact of the results of activities. Evaluation of the effectiveness
of district activities measures the accomplishments of the district.
Evaluation of the efficiency of district activities measures how well
resources are used to produce an output, such as the amount of
resources devoted per unit of accomplishment.
Projected water demand - The quantity of water needed per annum
for beneficial use during the period covered by the management plan.
The demands shall be projected for the types of use that are included
in the state water plan. Each type of use may be subdivided into
sub-types by the district.
Projected water supply - The usable amount of groundwater available
per annum under the district’s management plan and the quantity of
surface water available per annum during the period covered by the
management plan.
Recharge - The addition of water from precipitation or runoff by
seepage or infiltration to an aquifer from the land surface, streams, or
lakes directly into a formation or indirectly by way of leakage from
another formation.
Regional water plan - Regional water plan developed by a regional
water planning group in each regional water planning area as provided
by Texas Water Code, §16.053.
Surface water management entities - Political subdivisions as defined
by Texas Water Code, Chapter 15, and identified from Texas Nat-
ural Resource Conservation Commission records which are granted
authority to store, take, divert, or supply surface water either directly
or by contract under Texas Water Code, Chapter 11, for use within
the boundaries of a district.
Usable amount of groundwater - The quantity of groundwater of
acceptable quality that is contained within the portion of an aquifer
covered by a district’s management plan and which is economically
and legally retrievable for beneficial use.
§356.3. Required Management Plan.
As required by Texas Water Code, §36.1071 and §36.1072, a district
shall submit to the executive administrator a management plan that
meets the requirements of §356.5 of this title (relating to Required
Content of Management Plan). The management plan shall be
submitted by existing districts not later than September 1, 1998. For
districts created after or which require a confirmation election after
September 1, 1997, the management plan shall be submitted not later
than two years after the creation of the district or, if the district
requires confirmation, not later than two years after the election
confirming the district. The district may review the plan annually,
and shall readopt the plan with or without revisions at least once
every five years.
§356.4. Consistency with Regional Water Plans.
Management plans developed after the board approval of a regional
water plan, or amendments to management plans developed after the
approval of a regional water plan must be consistent with the approved
regional water plan for each region in which any part of the district is
located. If approval of a regional water plan makes the management
plan inconsistent, the district shall revise its management plan within
the five-year rotation specified in §356.3 of this title (relating to
Required Management Plan).
§356.5. Required Content of Management Plan.
(a) The executive administrator shall certify a management
plan as administratively complete if it uses a planning period of at
least ten years and contains the following:
(1) management goals, as applicable:
(A) providing the most efficient use of groundwater;
(B) controlling and preventing waste of groundwater;
(C) controlling and preventing subsidence;
(D) addressing conjunctive surface water management
issues; and
(E) addressing natural resource issues which impact
the use and availability of groundwater, and which are impacted by
the use of groundwater;
(2) performance standards and management objectives
that the district will use to achieve the management goals in paragraph
(1) of this subsection;
(3) actions, procedures, performance, and avoidance,
necessary to effectuate the management plan, including specifications
and proposed rules, all specified in as much detail as possible; and
(4) estimates of:
(A) the existing total usable amount of groundwater
in the district;
(B) the amount of groundwater being used within the
district on an annual basis;
(C) the annual amount of recharge to the groundwater
resources within the district and annual amount of additional natural
or artificial recharge that could result from implementation of feasible
methods for increasing the natural or artificial recharge; and
(D) the projected water supply and demand within the
district;
(5) details of how the district will manage groundwater
supplies in the district, including a methodology by which a district
will track its progress on an annual basis in achieving its management
goals.
(b) The management goals, performance standards and
management objectives required in subsection (a)(1) and (2) of this
section and the actions, procedures, performance and avoidance
specified in subsection (a)(3) of this section are to be established by
each district based on specific needs of that district. Each district may
use any information available to it, including an existing groundwater
management plan of the district, to make the estimates required in
subsection (a) of this section and to develop the plan required by these
rules. The district may use information available from other sources,
including the board, if such information is sufficient in the district’s
judgment to make acceptable estimates. The district determines the
level of data that is sufficient to satisfy these requirements. The
district may require different levels of data for aquifers or for portions
of aquifers over which that the district has management authority,
compared with aquifers over which the district has no management
authority, and also may determine the levels of data necessary based
on the level of importance of the aquifer.
(c) In addition to the requirements of subsection (a) of this
section, the management plan shall address water supply needs in a
manner that does not conflict with an approved regional water plan
for each region in which any part of the district is located.
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(d) The requirement of subsection (c) of this section may
be waived if the executive administrator determines that conditions
justify such waiver. Waiver will only be granted upon the written
request of the district accompanied by evidence acceptable to the
executive administrator in form and substance of conditions justifying
such waiver.
§356.6. Plan Submittal.
(a) A district requesting review and certification of the
administrative completeness of its management plan shall submit to
the executive administrator the following:
(1) a copy of the adopted management plan;
(2) a certified copy of the district’s resolution adopting
the plan;
(3) evidence that the plan was adopted after notice and
hearing;
(4) evidence that, following notice and hearing, the
district coordinated in the development of its management plan with
surface water management entities; and
(5) evidence of consistency with and any conflict between
the proposed management plan and an approved regional water plan
for each region in which any part of the district is located, if such
regional water management plan has been approved by the board. To
meet the requirements of this paragraph, the district shall send, by
certified mail, return receipt requested, to the chair of each regional
water planning group formed under Texas Water Code, §16.053(c) for
each region in which any part of the district is located, a letter asking
the regional water planning group to review the management plan
for consistency with the regional water plan, and asking the regional
water planning group to specify any areas of conflict between the
management plan and the regional water plan. The district shall
provide to the board a copy of any comments on the management
plan provided by the regional water planning group. The executive
administrator, with input from the regional water planning groups,
will determine if there are any conflicts between the management
plan and the regional water plans.
(b) The plan or revised plan under §§356.7 of this title (relat-
ing to Certification) shall be considered submitted to the board when
it is received in the Austin offices of the board.
§356.7. Certification.
Within 60 days of receipt of a management plan, the executive
administrator shall certify the plan as administratively complete if
it complies with the requirements of §356.5 of this title (relating to
Required Content of Management Plan) or shall deny certification
of the plan if it does not comply with such requirements. Within
five days of making a certification determination, the executive
administrator shall notify the district in writing of the determination.
If certification is denied, the executive administrator shall include
written reasons for the denial with the notice of denial. If the
executive administrator denies certification, the district may submit
a revised management plan for review and certification within 180
days from receipt of notice that the executive administrator has denied
certification. The review and certification of a revised management
plan must comply with all the requirements of this chapter pertaining
to the review and certification of originally submitted management
plans.
§356.9. Certification of Amendments.
A district shall submit all amendments to the management plan to
the board within 60 days of adoption. Within 60 days of receipt
of amendments to the management plan, the executive administrator
either shall notify the district that the amendments do not substantially
affect the management plan, or shall provide the district with written
notification of certification or denial of certification of the plan as
amended as administratively complete. The requirements of this
chapter apply to any amendment to a district’s management plan that
substantially affects the management plan.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Water Development Board
Effective date: December 11, 1997
Proposal publication date: September 5, 1997
For further information, please call: (512) 463-7981
♦ ♦ ♦
Chapter 365. Investment Rules
The Texas Water Development Board (the board) adopts
amendments to §§365.2, 365.5, 365.9-365.12, 365.15, and
365.21, concerning Investment Rules, without changes to the
proposed text as published in the October 3, 1997, Texas
Register (22 TexReg 9860) and will not be republished.
The rule is amended to comply with changes made to the
Public Funds Investment Act (PFIA) Chapter 2256 of the
Government Code by H.B. 2799 effective September 1, 1997.
The amendments provide new definitions, note that the board’s
portfolio will be invested in compliance with federal law, change
the investment officer’s training requirement, provide for annual
review and adoption of the list of authorized dealers, clarify the
selection process of authorized dealers, and limit the payment
and delivery of securities to a delivery versus payment method.
No comments were received on the proposed amendments.
General Provisions
31 TAC §§365.2, 365.5, 365.9, 365.10
The amendments are adopted under the authority of the
Texas Water Code, §6.101 which provides the Texas Water
Development Board with the authority to adopt rules necessary
to carry out the powers and duties in the Water Code and other
laws of the State, and the Texas Government Code, Chapter
2256 which requires each State agency to adopt rules regarding
the investment of its funds.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Water Development Board
Effective date: December 11, 1997
Proposal publication date: October 3, 1997
For further information, please call: (512) 463-7981
♦ ♦ ♦
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Selection of Authorized Dealers
31 TAC §§365.11, 365.12, 365.15
The amendments are adopted under the authority of the
Texas Water Code, §6.101 which provides the Texas Water
Development Board with the authority to adopt rules necessary
to carry out the powers and duties in the Water Code and other
laws of the State, and the Texas Government Code, Chapter
2256 which requires each State agency to adopt rules regarding
the investment of its funds.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Water Development Board
Effective date: December 11, 1997
Proposal publication date: October 3, 1997




The amendment is adopted under the authority of the Texas
Water Code, §6.101 which provides the Texas Water Develop-
ment Board with the authority to adopt rules necessary to carry
out the powers and duties in the Water Code and other laws
of the State, and the Texas Government Code, Chapter 2256
which requires each State agency to adopt rules regarding the
investment of its funds.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Water Development Board
Effective date: December 11, 1997
Proposal publication date: October 3, 1997
For further information, please call: (512) 463-7981
♦ ♦ ♦
Part XVI. Coastal Coordination Council
Chapter 501. Coastal Management Program
Subchapter A. General Provisions
31 TAC §501.3
The Coastal Coordination Council (Council) adopts an amend-
ment to §501.3(b)(5) of the Texas Coastal Management Pro-
gram (CMP) rules, relating to the definition of "coastal wet-
lands," without changes to the proposed text as published in
the August 26, 1997, issue of the Texas Register (22 TexReg
8532). This amendment is necessitated by the Legislature’s
change in the statutory definition of "coastal wetlands" under
the Coastal Coordination Act. Tex. Nat. Res. Code Ann.,
Chapter 33, Subchapter F, §33.205(7), as amended by Act of
May 28, 1997, S.B. 1922, §1, 75th Leg., R.S (Senate Bill 1922).
The Legislature amended the definition of "coastal wetlands" to
exclude all lands within Liberty County from the CMP boundary.
Senate Bill 1922 went into effect May 28, 1997, removing Lib-
erty County from the CMP boundary. This amendment aligns
the CMP rules with the Coastal Coordination Act, as amended
by Senate Bill 1922. The text of the rule will not be republished.
The amendment to the definition of "coastal wetland" and
the resulting amendment of the CMP boundary constitute
amendments of the CMP which require approval by the National
Oceanic and Atmospheric Administration’s Office of Ocean and
Coastal Resource Management. The amendments comply with
the federal regulations governing program approval.
No comments were received on the proposed amendment.
The Council has prepared a takings impact assessment for
the adoption of this amendment and determined that adoption
of this amendment will not result in a taking of private real
property. To receive a copy of the takings impact assessment for
this amendment, please send a written request to Ms. Sylvia
Sissom, Texas General Land Office, Legal Services Division,
1700 North Congress Avenue, Room 626, Austin, Texas 78701-
1495, facsimile number (512) 463-6311.
This amendment is adopted under Texas Natural Resources
Code §33.054, which provides for amendment of the CMP.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.





Effective date: December 15, 1997
Proposal publication date: August 26, 1997
For further information, please call: (512) 305-9129
♦ ♦ ♦
Chapter 503. Coastal Management Program
Boundary
31 TAC §503.1
The Coastal Coordination Council (Council) adopts an amend-
ment to §503.1 of the Texas Coastal Management Program
(CMP) rules, relating to the CMP boundary, without changes to
the proposed text as published in the August 26, 1997, issue of
the Texas Register (22 TexReg 8533). This amendment is ne-
cessitated by the Legislature’s change in the statutory definition
of "coastal wetlands" under the Coastal Coordination Act. Tex.
Nat. Res. Code Ann., Chapter 33, Subchapter F, §33.205(7),
as amended by Act of May 28, 1997, S.B. 1922, §1, 75th Leg.,
R.S (Senate Bill 1922). Section 33.2053(k) of the Coastal Coor-
dination Act specifies that the CMP boundary is the coastal fa-
cility designation line as defined by Appendix 1 to 31 TAC §19.2
as modified by the definition of "coastal wetlands." The Legisla-
ture amended the definition of "coastal wetlands" to exclude all
lands and water within Liberty County from the CMP boundary.
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Senate Bill 1922 went into effect May 28, 1997, removing Lib-
erty County from the CMP boundary. This amendment aligns
the CMP rules with the Coastal Coordination Act, as amended
by Senate Bill 1922. The text will not be re-published.
The amendment to the definition of "coastal wetland" and
the resulting amendment of the CMP boundary constitute
amendments of the CMP which require approval by the National
Oceanic and Atmospheric Administration’s Office of Ocean and
Coastal Resource Management. The amendments comply with
the federal regulations governing program approval.
No comments were received on the proposed amendment.
The Council has prepared a takings impact assessment for
the adoption of this amendment and determined that adoption
of this amendment will not result in a taking of private real
property. To receive a copy of the takings impact assessment for
this amendment, please send a written request to Ms. Sylvia
Sissom, Texas General Land Office, Legal Services Division,
1700 North Congress Avenue, Room 626, Austin, Texas 78701-
1495, facsimile number (512) 463-6311.
This amendment is adopted under Texas Natural Resources
Code §33.054, which provides for amendment of the CMP.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.





Effective date: December 15, 1997
Proposal publication date: August 26, 1997
For further information, please call: (512) 305-9129
♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND COR-
RECTIONS
Part VI. Texas Department of Criminal
Justice
Chapter 152. Institutional Division
Subchapter B. Maximum System Capacity of the
Institutional Division
37 TAC §152.12
The Texas Department of Criminal Justice provisionally adopts
an amendment to §152.12, concerning the maximum capacity
of certain units of the Institutional Division, with one change to
the proposed text as published in the October 3, 1997, issue of
the Texas Register (22 TexReg 9863).
The new subsection is provisionally adopted to comply with the
orderly process under state law, Government Code, §§499.101
et seq., for increasing prison capacity, a process that requires
multiple levels of review and recommendation to ensure that
capacity increases will not impede the provision of enumerated
services, function, and staffing. Provisional adoption reflects
several issues: the lack, to date, of a cost analysis by the
Legislative Budget Board under §499.102(b); the requirement of
review and approval by Governor George W. Bush and Attorney
General Dan Morales under §499.106 and §499.107; and the
addition of possible trusty camps at the Hilltop and Luther units
as part of the proposal. Those additions trigger, for those units
only, the staff review, official review and recommendations, and
inmate comment solicitation, as have already occurred for the
rest of the units affected by the addition of trusty camps.
The effect of the entire amendment adding subsection (j), is to
allow the Institutional Division to increase trusty camp capacities
by constructing a 214-bed permanent addition to the trusty
camp at the Ellis Unit, and 107-bed permanent additions to the
trusty camps at 18 of the following 21 prison units (the exact
list to be determined at a later date): Beto, Central, Clemens,
Coffield, Darrington, Eastham, Ferguson, Gatesville, Goree,
Hilltop, Jester III, Luther, Michael, Pack, Powledge, Ramsey I,
Ramsey II, Ramsey III, Retrieve, Texas City Women’s Shelter,
and Wynne.
No public comments were received on the proposal. Notice to
inmates and opportunity for comment under Government Code,
§499.103, was initiated on September 9, 1997, and 12 letters by
11 inmates were received from the following prison units: Pack,
Ramsey I, Darrington, Ferguson, Powledge, Ellis and Michaels.
Some letters did not actually express concerns or make rele-
vant comments, but most of the letters did raise relevant issues.
TDCJ functional area staff evaluated the inmates’ concerns,
which related primarily to staffing, space and supply shortages
that the inmates’ either already claimed to experience, or felt
would be caused by the additions. The following functional
area staff noted that the shortage issues have already been
accounted for in the proposed expansion, and that they are
prepared to effectively administer their areas of oversight: Ac-
cess to Courts, Chaplaincy, Classification, Commissary, Coun-
sel Substitutes, Disciplinary, Education/Programs, Food Ser-
vice, Grievance, Internal Affairs, Laundry/Necessities, Main-
tenance, Recreation, Risk Management, and Staffing. Some
complaints in the areas of Food Services, Internal Affairs, and
Maintenance, though unrelated to the proposed additions, were
also investigated to staff’s satisfaction. One functional area,
Health Services, indicated that some of the inmates’ concerns
could have merit, such as lengthy sick call procedures and
understaffing. Appropriate medical staff and managed care
providers have been tasked with submitting solutions to the con-
cerns. In addition to functional area staff, the wardens of the
Darrington, Ellis, Pack, and Ramsey I units responded that the
proposed additions would not adversely affect operations or de-
livery of services at their respective units. Finally, legal counsel
considered and rejected complaints that the proposed additions
violate the Ruiz Final Judgment and that the agency has failed
to comply with the Americans with Disabilities Act.
The amendment is adopted under Chapter 499, Subchapter
E, Government Code. In conformity with that statute, the
amendment cannot take ultimate effect without the acceptance
of the recommendations by the governor and the governor and
the attorney general, under §499.106 and §499.107.
§152.12. Methodology for Changing the Maximum System Popula-
tion.
(a) -(i) (No change.)
(j) In this subsection, "trusty camp addition" refers to a
107-bed dormitory facility added to an existing trusty camp at an
existing prison unit, except that, in the case of the Ellis Unit, the
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addition is a 214-bed dormitory facility. The institutional division
may increase system capacity by constructing and operating a 214-bed
substantially self-contained trusty camp addition to the trusty camp
at the Ellis Unit, and by constructing and operating a substantially
self-contained trusty camp addition to the trusty camps at 18 of the
following 21 units: Beto, Central, Clemens, Coffield, Darrington,
Eastham, Ferguson, Gatesville, Goree, Hilltop, Jester III, Luther,
Michael, Pack, Powledge, Ramsey I, Ramsey II, Ramsey III, Retrieve,
Texas City Women’s Shelter, and Wynne.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Criminal Justice
Effective date: December 15, 1997
Proposal publication date: October 3,1997
For further information, please call: (512) 463–9693
♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND AS-
SISTANCE
Part XX. Texas Workforce Commission
Chapter 800. General Administration
Subchapter C. Charges for Copies of Public
Records
40 TAC §§800.71–800.75
The Texas Workforce Commission (Commission) adopts new
§§800.71-800.75 concerning Charges for Copies of Public
Records, without changes to the proposed text published in the
September 12, 1997 issue of the Texas Register (22 TexReg
9233).
The new rules result in the relocation of the rules repealed
concurrently into 40 TAC Chapter 800 regarding General Ad-
ministration. The new rules include all of the language from
the rules repealed in §§821.1-821.5, with the exception of the
technical changes of the agency title from "Texas Employment
Commission" to "Texas Workforce Commission," and updated
references to the applicable statutes governing public records.
The rules adopt by reference the definitions, methods, proce-
dures, and charges for copies of public records as set out in
General services Commission Rules , as contemplated by the
Texas Public Information Act. The new rules provide no sub-
stantive changes.
No comments were received regarding adoption of new
§§800.71-800.75.
The new rules are adopted under Texas Labor Code, Title 4 §
301.061, which provides the Texas Workforce Commission with
the authority to adopt, amend, or rescind such rules as it deems
necessary for the effective administration of the Act.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on November 21, 1997.
TRD-9715698
J. Randel (Jerry) Hill
General Counsel
Texas Workforce Commission
Effective date: December 11, 1997
Proposal publication date: September 12, 1997
For further information, please call: (512) 463–8812
♦ ♦ ♦
Chapter 821. Charges for Copies of Public
Records
Subchapter C. Charges for Copies of Public
Records
40 TAC §§821.1–821.5
The Texas Workforce Commission (Commission) adopts the
repeal of §§821.1-821.5 concerning Charges for Copies of
Public Records, without changes to the proposed text published
in the September 12, 1997 issue of the Texas Register (22
TexReg 9233).
The repeals and new rules adopted concurrently with the
repeals result in the relocation of the rules into 40 TAC Chapter
800 regarding General Administration. New rules adopted
concurrently with this repeal include all of the language from
the rules repealed with the exception of the technical changes
of the agency title from "Texas Employment Commission" to
"Texas Workforce Commission," and updated references to the
applicable statutes governing public records.
No comments were received regarding repeal of §§821.1-821.5.
The repeals are adopted under Texas Labor Code, Title 4 §
301.061, which provides the Texas Workforce Commission with
the authority to adopt, amend, or rescind such rules as it deems
necessary for the effective administration of the Act.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on November 21, 1997.
TRD-97015699
J. Randel (Jerry) Hill
General Counsel
Texas Workforce Commission
Effective date: December 11, 1997
Proposal publication date: September 12, 1997
For further information, please call: (512) 463–8812
♦ ♦ ♦
Chapter 835. Self-Sufficiency Fund
The Texas Workforce Commission adopts new §§835.1-835.3,
§§835.11-835.15, and §§ 835.31-835.33 concerning the es-
tablishment and operation of the Self-Sufficiency Fund. Sec-
tions 835.1-835.3, §§835.11-835.15, and §§ 835.31-835.33 are
adopted without changes to the proposed text as published in
22 TexReg 12078 December 5, 1997 Texas Register
the October 3, 1997, issue of the Texas Register (22 TexReg
9882) and will not be republished.
One of the primary goals of the Texas Workforce Commission
is to prepare, place and retain individuals in employment. The
Commission is also required by Texas Labor Code, §301.001(b)
to meet the needs of the businesses of this state for the
development of a highly skilled and productive workforce as
well as meeting the needs of the workers of this state for
education and skills. Texas Labor Code, §302.021(a) placed
under the authority of the Commission employment programs
under Texas Human Resources Code, Chapter 31 and the Job
Opportunities and Basic Skills program under Social Security
Act Part F Subchapter IV (42 U.S.C. §682). The Commission is
specifically directed to assist individuals in making the transition
into the workforce from public assistance. The 75th Legislature
in House Bill 1 (1997) directed the Commission to develop
a Self-Sufficiency Fund to work with employers and training
organizations to provide training for targeted employment for
Temporary Assistance for Needy Families (TANF) recipients
as a strategy to increase long term success in retention of
employment by those TANF recipients.
The adopted rules describe the operation of the Self-Sufficiency
Fund. The purpose and goal of the Self-Sufficiency Fund is
to aid in the transition of TANF recipients to the workforce
through the development of customized training plans and
necessary support services. The fund will provide training
for TANF recipients through programs throughout the state in
order to meet required TANF participation rates. The rules
describe the procedure to be used in making an application
for a Self-Sufficiency Fund award and the procedure to be used
by the Commission in evaluating the proposals submitted. The
responsibilities of a grant recipient of a Self-Sufficiency Fund
award are enumerated and the requirements which must be met
in order to obtain payment on a Self-Sufficiency Fund contract
are listed.
No comments were received concerning the proposed rules.
Subchapter A. General Provisions Regarding the
Self-Sufficiency Fund
40 TAC §§835.1–835.3
The new sections are adopted under Texas Labor Code
§301.061 which provides the Texas Workforce Commission
with the authority to adopt, amend, or rescind such rules as it
deems necessary for the effective administration of this Act.
The proposed rule affects Chapter 302, Texas Labor Code,
particularly §302.002 and §302.021.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on November 21, 1997.
TRD-9715695
J. Randel (Jerry) Hill
General Counsel
Texas Workforce Commission
Effective date: December 11, 1997
Proposal publication date: October 3, 1997
For further information, please call: (512) 463–8812
♦ ♦ ♦
Subchapter B. Project Administration
40 TAC §§835.11–835.15
The new sections are adopted under Texas Labor Code
§301.061 which provides the Texas Workforce Commission
with the authority to adopt, amend, or rescind such rules as it
deems necessary for the effective administration of this Act.
The proposed rule affects Chapter 302, Texas Labor Code,
particularly §302.002 and §302.021.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on November 21, 1997.
TRD-9715696
J. Randel (Jerry) Hill
General Counsel
Texas Workforce Commission
Effective date: December 11, 1997
Proposal publication date: October 3, 1997
For further information, please call: (512) 463–8812
♦ ♦ ♦
Subchapter C. Project Administration After
Award of Contract
40 TAC §§835.31–835.33
The new sections are adopted under Texas Labor Code
§301.061 which provides the Texas Workforce Commission
with the authority to adopt, amend, or rescind such rules as it
deems necessary for the effective administration of this Act.
The proposed rule affects Chapter 302, Texas Labor Code,
particularly §302.002 and §302.021.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on November 21, 1997.
TRD-9715697
J. Randel (Jerry) Hill
General Counsel
Texas Workforce Commission
Effective date: December 11, 1997
Proposal publication date: October 3, 1997
For further information, please call: (512) 463–8812
♦ ♦ ♦
TITLE 43. TRANSPORTATION
Part I. Texas Department of Transporta-
tion
Chapter 4. Employment Practices
Subchapter F. Employee Training and Education
43 TAC §§4.62-4.64
The Texas Department of Transportation adopts amendments
to §§4.62-4.64, concerning the department’s employee training
ADOPTED RULES December 5, 1997 22 TexReg 12079
and education program without changes to the proposed text
as published in the September 19, 1997, issue of the Texas
Register (22 TexReg 9454).
Government Code, §656.048 requires state agencies to adopt
rules relating to the eligibility of the department’s administrators
and employees for training and education supported by the state
agencies and the obligations assumed by the administrators and
employees on receiving the training and education.
Section 4.62 is amended to allow an employee to receive
training in order to perform prospective job duties as approved
by the management team member which will allow management
the ability to provide training for future requirements or career
development. The amendments also allow training that provides
a safe work environment. This provides additional emphasis in
an essential aspect of department life.
Section 4.63 is amended to define the Education Programs
as consisting of three programs, the Education Assistance
Program, a full-time Master’s Program, and a Non-Degree
Program. This is important because of the differences in
assistance provided, eligibility requirements, and obligations for
each of the three component programs.
The amendments also create a procedure to determine if the
desired degree program is outside of the employee’s current
job field. Since there is a difference in obligations based
on this determination, this is needed to ensure that this
determination is performed similarly throughout the department.
The amendments set a time limit of four semesters for the full-
time Master’s Program unless the time is extended based on
the employee’s approved degree plan requirements, or based
on hardship as approved by the Assistant Executive Director for
Human Resources Management. This was needed to clearly
define the limits of the program while providing a point at which
repayment provisions begin.
Amendments require that employees applying for the Master’s
Program in engineering programs possess a professional engi-
neering license from the State of Texas. This provision creates
a more professional employee whose increased knowledge and
experience will produce a research project to meet the demands
of emerging trends and requirements of the transportation in-
dustry.
A service requirement of five years with the department is re-
quired for the Master’s Program for disciplines other than engi-
neering. This provision is required to establish an experiential
base for a selected employee that will assist in making the re-
search project more beneficial for the department.
An employee in the Education Assistance Program is required to
be enrolled at least two of the three semesters during the annual
school year. This replaces a provision that required continuous
enrollment. This change keeps the employee committed to
a degree plan while providing a more reasonable standard
for attendance. Employees are required to obtain a passing
grade in each course in order to maintain eligibility in all of the
programs, instead of an overall passing grade. This requirement
enforces a higher standard of employee performance and
endures the overall cost of assistance provided.
The senior management team member may deny an em-
ployee’s participation during a particular semester in the Ed-
ucation Assistance Program based on extraordinary work re-
quirements. This is needed to ensure that management has
the ability to meet unexpected functions in work while keeping
the employee from entering into a repayment situation. An em-
ployee who meets one of the requirements to attend a private
institution, may only attend a private institution in Texas. An
employee attending a private institution in Texas is required to
earn as many credits as possible at an available public insti-
tution to keep the overall costs as low as possible. A student
may take an out-of-state correspondence course if there is no
in-state course available.
Relocation assistance is permitted for full-time Master’s Pro-
gram employees. This is necessary to provide the department
with the ability to relocate selected employees in order for them
to obtain a designated degree and create an approved research
project available on at location apart from the employee’s cur-
rent domicile.
Section 4.64 is amended to require that an employee in the full-
time Master’s Program who fails to complete the program must
repay at least two months of service for each month of study
paid for by the department. The rule previously required service
only if the employee obtained a master’s degree. The amend-
ments establish a service commitment for employees obtaining
a degree in their job field under the Education Assistance Pro-
gram. This revision continues to require service in payment for
the education assistance provided to an employee. This rec-
ognizes that the employee’s continued service is a valid means
of repayment. The amendments establish a service obligation
for those employees pursuing a field of study outside their cur-
rent areas of responsibility. This service obligation is two years
for a bachelor’s degree and three years for a master’s degree.
This requirement recognizes that the skills and knowledge ob-
tained in getting this degree cannot be used in the current job.
Therefore, repayment can only begin after the skills have been
obtained, after the degree has been earned.
An employee is liable to the department for any reasonable
expense incurred in obtaining payment. This provision serves
as an added incentive for an employee to avoid repayment
obligations. The amendments require an employee in any of
the three programs to repay the costs of a failed course.
The amendments provide for notification of credit bureaus if an
employee fails to repay the department or fails to adhere to the
terms of the Education Assistance Agreement. This provision
further encourages repayment of state funds provided for
education assistance. The amendments permit the executive
director to reduce or cancel the debt or service requirement of
any employee who departs the department and begins work for
another state agency. This recognizes that the expenditure of
state employee skill and capability can be repaired in another
state of Texas agency.
No comments were received regarding adoption of the amend-
ments.
The amendments are adopted under Transportation Code,
§201.101, which provides the Texas Transportation Commission
with the authority to establish rules for the conduct of the work
of the Texas Department of Transportation and Government
Code, §656.048 which requires state agencies to adopt rules
relating to the eligibility of the department’s administrators
and employees for training and education and the obligations
assumed by the administrators and employees on receiving the
training and education.
22 TexReg 12080 December 5, 1997 Texas Register
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Transportation
Effective date: December 11, 1997
Proposal publication date: September 19, 1997
For further information, please call: (512) 463–8630
♦ ♦ ♦
Chapter 9. Contract Management
Subchapter B. Highway Improvement Contracts
43 TAC §9.19
The Texas Department of Transportation adopts an amendment
to §9.19, concerning emergency contract procedures for high-
way improvement projects without changes to the proposed text
as published in the September 19, 1997, issue of the Texas
Register (22 TexReg 9459).
Transportation Code, Chapter 223, Subchapter C authorizes
the department to award a highway improvement contract on
an emergency basis, in accordance with rules adopted by the
commission, when a determination of a highway emergency is
made. A highway emergency is defined in that subchapter as
including a situation or condition of a designated state highway
that poses an imminent threat to life or property of travelers.
The commission, on July 28, 1994, proposed the adoption of
new §§9.10-9.19, concerning Highway Improvement Contracts
and, on October 27, 1994, adopted those sections with changes
to the proposed text. Electronic filing of the final rules with the
Texas Register inadvertently omitted a portion of §9.19 and, as
a result, did not accurately reflect the provisions of that section
as adopted by the commission.
The amendments to §9.19 provide that after an emergency is
certified, the district engineer will review the department’s file
of available bidders and, if there is a sufficient number of firms,
notify at least three of the proposed emergency contractors of
the emergency. The district engineer will also inform each
prospective bidder of the nature of the emergency and will
furnish specifications for remedying the emergency, including
any information needed to prepare a work plan and calculate
the cost.
The amendments to §9.19 also specify the bidding requirements
for an emergency contract, including specifying the price for
performing the work and a response to each bid item, and the
procedures for letting the contract, including a requirement that
the contract be awarded to the best bidder. The amendments
define the best bidder as the firm best able to respond to the
emergency in a timely manner and able to fulfill the state’s
priority needs.
The amendments to §9.19 finally specify required terms and
conditions of an emergency contract, including requirements
that the contracts be made in the name of the State of Texas
and contain a certification of emergency, and provide exceptions
to contract, bond, and insurance requirements.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted under Transportation Code,
§201.101, which provides the Texas Transportation Commis-
sion with the authority to establish rules for the conduct of the
work of the Texas Department of Transportation and Trans-
portation Code, Chapter 223, Subchapter C, which authorizes
the Texas Department of Transportation to award a highway
improvement contract on an emergency basis in accordance
with rules adopted by the Texas Transportation Commission.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Transportation
Effective date: December 11, 1997
Proposal publication date: September 19, 1997
For further information, please call: (512) 463–8630
♦ ♦ ♦
Chapter 15. Transportation Planning and Pro-
gramming
Subchapter A. Transportation Planning
43 TAC §§15.1, 15.2, 15.4
The Texas Department of Transportation adopts the repeal
of §§15.1, 15.2 and 15.4, concerning transportation planning
without changes to the proposed text as published in the August
12, 1997, issue of the Texas Register (22 TexReg 7467).
These sections are no long necessary due to the simultaneously
adoption of the re-enacted subject matter in new §§15.1–15.8,
concerning this same subject.
No comments were received regarding adoption of the repeals.
The repeals are adopted under Transportation Code, §201.101,
which provides the Texas Transportation Commission with the
authority to establish rules for the conduct of the work of
the Texas Department of Transportation, Transportation Code,
§201.103, which requires the Texas Transportation Commission
to plan and make policies for the location, construction and
maintenance of a comprehensive system of state highways
and public roads, and Transportation Code, §201.601, which
requires the Texas Department of Transportation to develop, in
cooperation with other agencies and political subdivisions that
have responsibility for transportation, a state transportation plan
that contains all modes of transportation.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Transportation
ADOPTED RULES December 5, 1997 22 TexReg 12081
Effective date: January 1, 1998
Proposal publication date: August 12, 1997
For further information, please call: (512) 463–8630
♦ ♦ ♦
43 TAC §§15.1–15.8
The Texas Department of Transportation adopts new §§15.1-
15.8, concerning transportation planning. Sections 15.2, 15.4,
15.5, 15.7, and 15.8 are adopted with changes to the proposed
text as published in the August 12, 1997 issue of the Texas
Register (22 TexReg 7468). Sections 15.1, 15.3, and 15.6 are
adopted without changes and will not be republished.
The Intermodal Surface Transportation Efficiency Act of 1991
(ISTEA) established new requirements related to transporta-
tion planning, particularly in regards to metropolitan transporta-
tion planning. Title 23, United States Code, §134, and Ti-
tle 49, United States Code, §§5303-5306, incorporate the IS-
TEA’s planning requirements and require the designation of a
metropolitan planning organization (MPO) in each urbanized
area as defined by the U.S. Bureau of the Census. These
sections also require that each metropolitan area have a con-
tinuing, cooperative, and comprehensive planning process that
results in transportation plans and programs that consider all
transportation modes.
Adoption of the new sections is necessary in order to be consis-
tent with the transportation planning requirements promulgated
by the ISTEA, as contained in Titles 23 and 49, United States
Code, and 23 C.F.R. Part 450, and to prescribe the policies
and procedures governing the creation of MPOs and metropoli-
tan planning area boundaries and the responsibilities of MPOs
and the state related to the development of transportation plan-
ning processes, plans, and programs. Adoption of the new sec-
tions is also necessary to replace the existing §15.1, §15.2, and
§15.4, concerning transportation planning, which are being con-
temporaneously repealed.
Section 15.1 describes the purpose and scope of the new sec-
tions and describes the authority for establishing policies and
procedures governing the development of transportation plan-
ning processes, plans, and programs in Texas.
Section 15.2 defines words and terms used in the subchapter.
Section 15.3 prescribes the organization, structure, and re-
sponsibilities of metropolitan planning organizations (MPOs), in-
cluding identifying procedures to designate and redesignate an
MPO, prescribes how metropolitan planning area boundaries
are determined and amended, describes the membership of
MPOs, describes the nature and scope of agreements between
MPOs and other agencies, and describes the responsibilities for
cooperation and coordination between MPOs and other entities
relating to transportation planning.
Section 15.4 prescribes a unified planning work program
(UPWP), discusses the requirements and roles of MPOs
and other organizations in the development and approval of
the UPWP, describes how the department will monitor work
programs, and describes limitations on the use, expenditure,
and distribution of federal planning funds for planning work.
Section 15.5 prescribes responsibilities relating to the metropoli-
tan planning process, including identifying the minimum re-
quired elements of the planning process, describing how the
public will be involved in the planning process, identifying re-
quirements when major metropolitan transportation investments
are being considered, and describes how the metropolitan
transportation planning process and management systems are
related.
Section 15.6 prescribes the requirements of the metropolitan
transportation plan, including development of the plan and re-
view and updating requirements, public involvement require-
ments, and conformity requirements in transportation manage-
ment areas.
Section 15.7 prescribes the requirements of the transportation
improvement program (TIP), including how the program should
be developed, identifying what types of projects are included
in the TIP and which projects may be excluded, identifies the
requirements for consistency and conformity of the TIP with
the metropolitan transportation plan, prescribes the format of
the TIP, the required financial plan, and how the TIP may
be updated and modified, prescribes the approval procedures
and requirements for the TIP, prescribes a public involvement
process, prescribes procedures for selecting projects identified
in the TIP, and describes the relationship of the TIP to the
statewide transportation improvement program.
Section 15.8 prescribes the requirements of the statewide trans-
portation improvement program (STIP), including how the pro-
gram should be developed, identifying what types of projects are
included in the STIP, identifies funding for the STIP, prescribes
the financial plan required for a STIP and how the STIP may
be updated and modified, prescribes the approval procedures
for the STIP, prescribes a public involvement process, and pre-
scribes procedures for selecting projects identified in the STIP.
On August 26, 1997, a public hearing was held to receive com-
ments, views, or testimony concerning the proposed adoption of
§§15.1-15.8. No comments were received, however, the depart-
ment received written comments from the Austin Transportation
Study (ATS).
Regarding §15.4(a), ATS stated that since the planning process
is a cooperative process between the metropolitan planning
organizations (MPOs) and the department, the department
should "review, comment and make suggestions" regarding
MPO staff performance of activities and expenditure of funds
under a Unified Planning Work Program (UPWP) as opposed
to "monitoring" an MPO’s activities and expenditures.
In response, the department agrees with ATS’ assertion that the
planning process is a cooperative process. However, Title 23,
Code of Federal Regulations, §420.117 requires the department
to ". . . monitor all activities . . . supported by FHWA
planning and research funds to assure that the work is being
managed and performed satisfactorily and that time schedules
are being met." Accordingly, while planning activities using
federal planning funds are required to be monitored by the
department, there is no such requirement for planning activities
using other funds. Therefore, this subsection has been revised
to state that the department will monitor an MPO’s activities
and expenditures when required by federal law or regulation.
In other instances, the department will review, comment, and
make suggestions regarding MPO staff performance of activities
and expenditure of funds under a UPWP.
Regarding §15.4(b)(2), ATS stated that federal guidelines do
not limit MPOs from working on studies of transportation across
metropolitan planning area boundaries. ATS contends that the
department should not further restrict an MPO’s planning ac-
tivities beyond what federal guidelines require. ATS states that
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the department should not, for example, prohibit ATS’ work on
regional studies involving the transport of vehicles, passenger
rail, freight, or air pollution, even though that work crosses the
boundaries of its planning area. They further state that ATS’
participation in regional projects reflects its commitment to pro-
viding regional solutions to its area’s transportation problems.
In response, the department recognizes the need, in limited
circumstances, for an MPO to have the latitude to collect
and analyze data outside of the metropolitan area boundary
(MAB). The department recognizes, however, that the terms
"regional projects" and "regional solutions" begin to affect the
department’s statutory responsibilities in statewide and regional
transportation issues. Accordingly, paragraph (2) has been
revised to allow federal planning funds to be spent for collecting
and analyzing data outside the MAB if the data relate to land
use, demographics, or traffic or travel information, and directly
affect the transportation system within the MAB, provided those
activities are individually identified in an approved UPWP.
Regarding §15.4(b)(5), ATS states that the proposed language
would prevent an MPO from working on task forces that address
issues in the project development stage. Furthermore, ATS
contends that it is appropriate for an MPO to track and comment
on the implementation of projects adopted in its long range plan.
In response, the department has conferred with the Federal
Highway Administration and the Federal Transit Administration
on this issue. Both of the federal agencies agree that the use of
planning funds is limited to planning at the subarea and corridor
levels or for multimodal or systemwide transit planning studies.
Both agencies also agree that this would include the work
necessary for environmental studies. As a result, paragraph
(5) has been revised to clarify that multimodal or systemwide
transit planning studies are also eligible for funding from federal
transportation planning funds.
Regarding §15.7(h), ATS stated that the wording should not
be so stringent as to require projects to comply with all of
the requirements listed. ATS suggests that a project comply
with at least one of the criteria specified by the department in
that section. ATS also stated that the criteria are good, but
that projects such as ATS’s Commuter Solutions Program and
Ozone Action Day Program, as well as enhancement projects,
may not be considered as meeting the mobility needs of the
state.
In response, the department notes that this subsection ad-
dresses the approval of an MPO’s entire Transportation Im-
provement Program (TIP) and not with the approval of specific
projects within a TIP. The department’s administrative rules re-
quire the executive director to approve metropolitan and rural
TIPs if they meet the requirements of this section. The rules do
not require each project in a TIP to meet all of the requirements.
When determining whether to approve a TIP, the executive di-
rector is not required to make a determination on each project
in a TIP, but instead determines whether the TIP as a whole
meets the requirements of this section. Therefore, the section
has not been revised.
Regarding §15.7(k), ATS stated that it had no objection to the
rules relating to when an amendment to a TIP is not required,
as long as its May 9, 1994 resolution, which addresses minor
project cost overruns for STP 4C projects, remains in place.
This resolution prescribes when the department is required to
obtain approval from ATS to incur cost overruns in projects
involving MPO suballocated STP funds. After projects are under
contract, field changes may be necessary which will result in
cost overruns for the project. ATS wishes to have the ability
to approve cost overruns above certain monetary levels. Any
approval would require ATS to amend the TIP.
In response, the department notes that a policy adopted by an
MPO policy board, that imposes more stringent requirements
that are not in conflict with the department’s administrative rules,
would not be affected by this section. The section has not been
changed.
The department has also made several modifications to the
proposed new sections in order to clarify the intent of those
sections, to correct typographical errors, and to include the
correct citation or federal requirement.
Regarding §15.2, the definition of a metropolitan planning
organization policy board has been revised to reflect the
current citation for the federal transit program. Additionally, the
definition of a mobility project has been changed to clarify that
the department is interested in the addition of mainlanes, as
opposed to auxiliary lanes.
Regarding §15.4(b), the department has amended this subsec-
tion to clarify that the annual work program must be acceptable
to the Federal Transit Administration as well as the Federal High-
way Administration.
Regarding §15.5(a), the department has revised the subsection
to clarify that the factors themselves, not any particular number
of factors, must be explicitly considered by an MPO during the
planning process. The department anticipates that the pending
federal transportation reauthorization legislation will consolidate
the number of planning factors.
Regarding §15.7(k)(1), the department has changed this para-
graph to clarify that there are differences in planning processes
in nonattainment areas, as compared to attainment areas, and
to clarify that federal law requires an amendment to the TIP
when certain federal funding is involved.
Regarding §15.8(b)(1)(B), the department has revised the sub-
paragraph to clarify that elderly and disabled projects are
projects that would not require individual identification in the
STIP. The Federal Transit Administration does not require indi-
vidual identification of those projects.
Regarding §15.8(e)(2), the department has corrected a typo-
graphical error and clarified that a partial STIP may be approved
if difficulties are encountered in cooperatively developing the
TIP portion for a particular metropolitan or rural area of the
state. The department has also specified that the commission,
rather than the executive director, must approve a partial STIP.
The new sections are adopted under Transportation Code,
§201.101, which provides the Texas Transportation Commission
with the authority to establish rules for the conduct of work of
the Texas Department of Transportation, Transportation Code,
§201.103, which requires the Texas Transportation Commission
to plan and make policies for the location, construction, and
maintenance of a comprehensive system of state highways
and public roads, and Transportation Code, §201.601, which
requires the Texas Department of Transportation to develop, in
cooperation with other agencies and political subdivisions that
have responsibility for transportation, a statewide transportation
plan that contains all modes of transportation.
§15.2. Definitions.
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The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise.
Clean Air Act Amendments of 1990 (CAAA) - Amendments to
the Clean Air Act of 1970 (CAA) (42 U.S.C. §§7410 et seq.),
including procedures that apply to all transportation plans, programs,
and projects as they relate to air quality.
Commission- The Texas Transportation Commission.
Conformity- Clean Air Act requirements that transportation plans
and transportation improvement programs in nonattainment or main-
tenance areas meet the intent of the Texas State Implementation Plan
(SIP) and the U.S. Environmental Protection Agency (EPA) confor-
mity regulations contained in 40 C.F.R. Part 51. Emissions caused
by transportation plans and programs in these areas must not exceed
the level of motor vehicle emissions allowed in Texas’ SIP and the
EPA regulations.
Corridor- A broad geographical band with no predefined size or
scale that follows a general directional flow connecting major sources
of trips. It involves a nominally linear transportation service area
that may contain a number of streets, highways, and transit route
alignments.
Department - The Texas Department of Transportation.
District- One of the 25 geographical areas, managed by a district en-
gineer, in which the department conducts its primary work activities.
Environmental Protection Agency (EPA) - The federal agency pri-
marily responsible for environmental protection, including air quality
as it relates to this subchapter.
Executive Director- The executive director of the Texas Department
of Transportation or his or her designee.
Federal discretionary program- Special set-aside funds to be included
as line item discretionary projects designated by the United States
Congress.
Federal Highway Administration (FHWA) - The federal agency pri-
marily responsible for highway transportation.
Federal Transit Administration (FTA) - The federal agency primarily
responsible for public mass transportation.
Intermodal Surface Transportation Efficiency Act of 1991 (ISTEA)-
The transportation act passed by Congress that provides six year au-
thorizations for development of a National Intermodal Transportation
System which consists of all forms of transportation in a unified in-
terconnected manner.
Major revision - An amendment to the Statewide Transportation
Improvement Program involving a reallocation of funds between two
or more districts or two or more metropolitan planning organizations
or a metropolitan planning organization and a district.
Metropolitan planning organization (MPO) - The forum for cooper-
ative transportation decision making for the metropolitan planning
area. The MPO is also the organization that is responsible for carry-
ing out the transportation planning process for the metropolitan area.
Metropolitan planning organization policy board - The forum and
committee structure (e.g., Regional Transportation Council, Steering
Committee, Policy Advisory Committee) established under Section
134 of Title 23, U.S. Code, Section 5303 of Title 49, U.S. Code, and
the Governor’s Designation Agreement as the group responsible for
giving an MPO overall transportation policy guidance.
Minimum allocation funds- Funds allocated by the U.S. Secretary of
Transportation among the states under 23 U.S.C. §157(a).
Mobility projects - Transportation projects that add additional main-
lanes to an existing facility and which have a length of at least one
mile.
Rural transportation improvement program- A staged, multiyear,
intermodal program of transportation projects which is developed by
the department, in consultation with local officials, for areas of the
state outside of the metropolitan planning area boundaries. The rural
TIP includes a financially constrained plan that demonstrates how the
program can be implemented.
Subarea - An area with no predefined size or scale that focuses on a
non-linear part of a metropolitan area, such as an activity center or
other geographic portion of a region.
Surface Transportation Program (STP) - The block grant type program
established by 23 U.S.C. §133.
Texas Natural Resource Conservation Commission (TNRCC) - The
state agency responsible for coordination of natural resources and air
quality for the state, including development of the State Implemen-
tation Plan.
Transportation control measure (TCM) - Any measure used for the
purpose of reducing emissions or concentrations of air pollutants from
transportation sources by reducing vehicle use or changing traffic flow
or congestion conditions.
Unified Planning Work Program (UPWP) - The governing planning
document, prepared by an MPO on an annual basis, which iden-
tifies the transportation planning work to be undertaken within the
metropolitan planning area.
§15.4. Unified Planning Work Program (UPWP).
(a) Planning activities. Under 23 C.F.R. §450.314, an MPO
is required to document planning activities in a UPWP to indicate
who will perform the work, the schedule for completing it, and all
products that will be produced. The department is responsible for
assisting in the development of the UPWP, approving the format
of work programs submitted by MPOs, and, where required by
federal law or regulation, monitoring an MPO’s performance of
activities and expenditure of funds under a UPWP. Where monitoring
is not required, the department is responsible for reviewing an
MPO’s activities and expenditure of funds, and will comment on
and make suggestions relating to those activities and expenditures.
The department will design a uniform format for UPWPs and reports
to be submitted by MPOs. This subsection describes how a UPWP
is developed, the contents of a UPWP, how it is approved, and how
the department will monitor work programs.
(1) Requirements. An MPO in cooperation with the
department and operators of publicly owned transit systems must
annually develop a unified planning work program that meets the
requirements of 23 C.F.R. Part 420, Subpart A and 23 C.F.R.
§450.314.
(2) Prospectus allowed. The metropolitan transportation
planning process may include the development of a prospectus
that establishes a multiyear framework within which the UPWP is
accomplished.
(3) UPWP development. The department will develop a
time line for development of the UPWP by the MPOs. Failure to
adhere to the time line may result in a delay in the authorization to
the MPOs to proceed in incurring costs.
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(4) UPWP format. The department, in consultation with
the MPOs, shall develop a standard UPWP format to be used by all
MPOs. UPWPs submitted in a different format will not be approved.
(5) UPWP approval and revisions. The MPO policy
board shall not delegate approval authority of, or subsequent revisions
to, the UPWP.
(6) Annual performance and expenditure report. To allow
the department to monitor work programs, the MPOs shall prepare
and submit an annual performance and expenditure report of progress
no later than December 31 of each year. A uniform format for the
annual report will be established by the department, in consultation
with the MPOs.
(b) Funding. Federal transportation planning funds are
available to MPOs to develop the metropolitan transportation plans
and transportation improvement programs required by this subchapter.
Under 23 C.F.R. §420.111, the use of federal planning funds must be
documented by the MPO in a work program acceptable to the FHWA
setting out proposed work undertaken with federal planning funds and
the estimated cost of this work. A work program acceptable to the
FTA is required for planning activities involving mass transportation
plans and programs. This subsection describes the requirements
for a UPWP related to funding, limitations on the use of federal
planning funds for planning work, when the travel costs of persons
participating in the metropolitan planning process may be authorized
and reimbursed, limitations on the expenditure of funds for planning
work outlined in a UPWP, and how federal transportation planning
funds will be distributed to MPOs.
(1) Requirements. The UPWP shall reflect transportation
planning work tasks to be funded by federal, state, or local
transportation, or transportation related (e.g. air quality), planning
funds.
(2) Planning work eligibility. The use of federal
metropolitan transportation planning funds shall be limited to
transportation planning activities affecting the transportation system
within the Metropolitan Area Boundary (MAB). If an MPO deter-
mines that data collection and analysis activities relating to land use,
demographics, or traffic or travel information, conducted outside the
MAB, affect the transportation system within the MAB, then those
activities may be undertaken using federal planning funds, provided
that the activities are specifically identified in an approved UPWP.
Any other costs incurred for transportation planning activities outside
the MAB will not be eligible for reimbursement.
(3) Authorization for travel outside the MAB. Travel
outside the Metropolitan Area Boundary by MPO staff and other
agencies participating in the MPO planning process shall be approved
by the department if funded with federal transportation planning
funds. Approval must be received prior to incurring any costs
associated with the actual travel (e.g., registration fee). This provision
will not apply if the travel was at the request of the department.
(4) Reimbursement of travel costs of elected officials.
The cost of travel incurred by elected officials will not be eligible for
reimbursement with federal transportation planning funds.
(5) Funding limitations. The use of federal transportation
planning funds shall be limited to corridor/subarea level planning or
multimodal or systemwide transit planning studies. Major investment
studies and environmental studies are considered corridor level
planning. The use of such funds beyond environmental document
preparation or for specific project level planning and engineering
(efforts directly related to a specific project instead of a corridor)
is not allowed.
(6) Department approval of costs. The MPO shall not
incur any costs for work outlined in the UPWP or any subsequent
amendments (i.e., adding new work tasks or changing the scope of
existing work tasks) prior to receiving approval from the department.
Any costs incurred prior to receiving department approval shall not
be eligible for reimbursement from federal transportation planning
funds.
(7) Expenditure limitations. Costs incurred by the MPO
shall not exceed the total budgeted amount of the UPWP without
prior approval of the MPO policy board and the department. Costs
incurred on individual work tasks shall not exceed that task budget
by 25% without prior approval of the MPO policy board and the
department. If the costs exceed 25% of the task budget, the UPWP
shall be revised, approved by the MPO policy board, and submitted
to the department for approval.
(8) Distribution of funds. Federal transportation planning
funds will be distributed to the MPOs based on a formula mutually
agreed to by the department and FHWA/FTA.
§15.5. Metropolitan Planning Process.
(a) Responsibilities. The MPO, in cooperation with the de-
partment and operators of publicly owned transit services, is responsi-
ble for carrying out the metropolitan planning process. These entities
are also responsible for cooperatively determining their mutual re-
sponsibilities in the conduct of the planning process. The process
includes the cooperative development of a metropolitan transporta-
tion plan containing a long range forecast of proposed transportation
projects and a transportation improvement program containing a list of
projects which have been approved for development in the near term.
The department will cooperatively participate in the development of
the metropolitan transportation plan, metropolitan transportation im-
provement program, and any required management and monitoring
systems, and will approve, along with the MPO, the metropolitan
transportation improvement program. Under 23 U.S.C. §134 and 49
U.S.C. §5303, and implementing regulations contained in 23 C.F.R.
Part 450, Subpart C, all transportation plans and programs developed
by MPOs as part of the planning process must explicitly consider
the factors specified in those provisions, must provide for public in-
volvement in developing transportation plans and transportation im-
provement programs, and must be documented in accordance with
those provisions. This section describes how the metropolitan plan-
ning process will be carried out and how the public will be involved
in the process.
(b) Elements. Elements required to be explicitly considered,
analyzed as appropriate, and reflected in the planning process
products are identified in 23 C.F.R. §450.316(a).
(c) Public involvement process. The metropolitan transporta-
tion planning process shall also include a public involvement process
which, at a minimum, is in compliance with the requirements of 23
C.F.R. §450.316(b).
(d) Simplified procedures allowed. In attainment areas not
designated as transportation management areas, simplified procedures
for the development of plans and programs, if considered appropriate,
may be proposed by the MPO in cooperation with the department and
transit operators, in accordance with 23 C.F.R. §450.316(c). These
procedures will be submitted by the department for approval by the
FHWA and the FTA. At a minimum, all areas employing a simplified
planning process must develop a metropolitan transportation plan and
a transportation improvement program.
(e) Technical and other reports. The metropolitan transporta-
tion planning process shall include preparation of technical and other
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reports to assure documentation of the development, refinement, and
update of the transportation plan. The reports shall be available for
review by interested parties.
(f) Major investment studies. Major investment studies in
accordance with 23 C.F.R. §450.318 will be conducted if there is
an identified need for a major metropolitan transportation investment
and federal funds may be involved.
(g) Management and monitoring systems. The metropolitan
transportation planning process will also be conducted in compliance
with 23 C.F.R. Parts 450 and 500, and 49 C.F.R. Parts 613
and 614 (relating to requirements for management and monitoring
systems). Management systems shall be developed cooperatively by
the department, MPOs, and transit operators for each metropolitan
planning area. In transportation management areas, the congestion
management system will be developed as part of the metropolitan
transportation planning process.
(h) Certification.
(1) The department and the MPO shall annually certify
to the FHWA and the FTA that the planning process is addressing
the major transportation management issues facing the area and is
being conducted in accordance with all applicable requirements of
23 C.F.R. §450.334.
(2) The FHWA and the FTA jointly will review and
evaluate the transportation planning process for each TMA (as
appropriate but no less than once every three years) to determine
if the process meets the requirements of 23 C.F.R. Part 450, Subpart
C and this subchapter.
(3) In transportation management areas that are nonat-
tainment or maintenance areas for transportation related pollutants,
the FHWA and the FTA will also review and evaluate the transporta-
tion planning process to assure that the MPO has an adequate process
to ensure conformity of plans and programs in accordance with the
EPA’s conformity regulations contained in 40 C.F.R. Part 51.
(4) Upon the review and evaluation conducted under
paragraphs (2) and (3) of this subsection, the FHWA and the FTA
will jointly make the determinations and certifications provided for
in 23 C.F.R. §450.334.
§15.7. Transportation Improvement Program (TIP).
(a) Requirements. Title 23, Code of Federal Regulations,
§450.324, requires the metropolitan transportation planning process
to include the development of a transportation improvement program
for the metropolitan planning area, containing a list of projects
which have been approved for development in the near term. The
transportation improvement program is required to be developed
in cooperation with the department and public transit operators,
and must be approved by the MPO and the department. After
approval and any needed conformity findings, a TIP is included
without modification in the statewide transportation improvement
program. After inclusion, the MPO and the department will select
projects for implementation in accordance with 23 C.F.R. §450.332.
This section describes how a transportation improvement program
and its financial plan will be developed, projects required to be
included in a TIP, consistency and conformity requirements, the
format of a TIP, the TIP approval process, how a TIP is updated
and modified, public involvement in TIP development, and project
selection procedures. This section also describes the development of
rural TIPs by the department. Development of rural TIPs is part of
the STIP development process described in §15.8 of this title (relating
to the Statewide Transportation Improvement Program).
(b) Development.
(1) Metropolitan TIP. The MPO designated for a
metropolitan planning area, in cooperation with the department
and publicly owned transit operators, shall develop a transportation
improvement program and financial plan in accordance with the
requirements of 23 C.F.R. §450.324. The department shall provide
an MPO estimates of available federal and state funds to be used in
developing the financial plan. The TIP shall cover the metropolitan
planning area and shall be updated and approved at least every two
years by the MPO and the department. The TIP shall include all
projects, except those described in subsection (d) of this section, to
be funded under Titles 23 and 49 of the U.S. Code, including those
projects required to be included by 23 C.F.R. §450.324(f).
(2) Rural TIP. The department shall develop transporta-
tion improvement programs for all areas of the state outside of
metropolitan planning areas. These rural TIPs will be developed in
accordance with the requirements of 23 C.F.R. §450.216 and §15.8
of this title (relating to Statewide Transportation Improvement Pro-
grams), will exclude the projects required to be excluded by those
sections, and will become part of the STIP after approval by the ex-
ecutive director.
(c) Grouping of projects. Projects that are not considered
by the department and the MPO to be of appropriate scale for
individual identification in a given program year may be grouped
by function, geographic area, or work type (e.g., rehabilitation, seal
coating). In nonattainment and maintenance areas, classification must
be consistent with the exempt project classifications contained in the
EPA conformity regulations.
(d) Projects excluded. The following projects may be
excluded from the metropolitan TIP by agreement between the
department and the MPO:
(1) safety projects funded under 23 U.S.C. §402 (high-
way safety programs), and emergency relief projects, except those
involving substantial functional, location, and capacity changes;
(2) planning and research activities, except those activ-
ities funded with National Highway System, Surface Transportation
Program, or Minimum Allocation funds other than those used for
major investment studies; and
(3) projects under 23 U.S.C. §104(b)(1), 23 U.S.C.
§104(b)(5)(A)-(B), and 23 U.S.C. §144 that are for resurfacing,
restoration, rehabilitation, reconstruction, or highway safety improve-
ment, and which will not alter the functional traffic capacity or capa-
bility of the facility being improved.
(e) Consistency and conformity.
(1) Metropolitan transportation plan. A project in
the metropolitan TIP must be consistent with the metropolitan
transportation plan. The unique project identification number for each
project that was included in the metropolitan transportation plan will
be the same number and will be referenced for each project in the
TIP.
(2) Statewide transportation plan. A project in the
rural TIP must be consistent with the statewide transportation plan
developed under 23 C.F.R. §450.214.
(3) Clean Air Act Amendments and State Implementation
Plan. In nonattainment and maintenance areas, a project selected for
the TIP must conform with the Clean Air Act Amendments and state
implementation plan.
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(4) Conformity requirements. The MPO in each ur-
banized nonattainment and maintenance area will be responsible for
preparation of the conformity finding requirements of the CAAA and
the EPA conformity regulations. The department will be responsible
for preparation of the conformity finding requirements in nonattain-
ment and maintenance areas outside of metropolitan planning areas.
(f) Format. The department, in consultation with the MPOs,
will develop a uniform TIP format to produce a uniform STIP. The
department in consultation with the MPOs may make modifications
to the format. The MPOs shall submit their TIP to the department in
this format.
(g) Financial plan. A financial plan that demonstrates
consistency with funding reasonably expected to be available during
the relevant period shall be developed for metropolitan TIPs by the
MPO in cooperation with the department and transit operators. A
financial plan does not need to include a project funded under a
federal discretionary program.
(h) TIP approval. Under 23 U.S.C. §134 and 49 U.S.C.
§5304, the MPO and the executive director shall approve the
metropolitan TIP and any amendments found to be in accordance
with this section. The executive director will approve metropolitan
and rural TIPs if he or she finds the TIP has met all the requirements
of this section, §15.8 of this title (relating to Statewide Transportation
Improvement Programs), 23 U.S.C. §134 and §135, 49 U.S.C. §5304,
and that the TIP:
(1) develops, operates, and maintains efficient and effec-
tive transportation systems and services;
(2) improves public safety and security on transportation
systems;
(3) facilitates economic and social prosperity through the
efficient movement of people and goods;
(4) protects, where feasible, and enhances the environ-
ment, where practicable, in transportation activities;
(5) improves and promotes the connectivity of transporta-
tion services and systems; and
(6) optimizes transportation funding to meet the mobil-
ity needs of the state.
(i) Management. As a management tool for monitoring
progress in implementation of the metropolitan transportation plan,
the metropolitan TIP shall identify the criteria and process for prior-
itizing implementation of transportation plan elements for inclusion
in the TIP and any changes in priorities from previous TIPs in accor-
dance with the factors specified in 23 C.F.R. §450.324(n).
(j) Updating. The frequency and cycle for updating the TIP
must be compatible with the STIP development process established
by the department and described in §15.8(b) of this title (relating to
Statewide Transportation Improvement Programs).
(k) Modification.
(1) Amendments. The TIP may be amended consistent
with the procedures established in this section for its development
and approval with the following stipulations.
(A) An amendment to the TIP is required in attain-
ment areas if there is a change:
(i) adding or deleting a federally funded project in
the TIP;
(ii) in the scope of work of a federally funded
p oject;
(iii) in the phase of work (such as the addition of
preliminary engineering, construction, or right-of-way) of a federally
funded project;
(iv) in the TIP year if the MPO’s project selection
procedure does not provide for selecting projects from the second or
third year; or
(v) in funding sources that forces the addition or
deletion of federally funded projects.
(B) An amendment to the TIP is required in nonat-
tainment areas if there is a change:
(i) adding or deleting a project in the TIP;
(ii) in a project’s scope of work;
(iii) in the phase of work (such as the addition of
preliminary engineering, construction, or right-of-way) of a project;
(iv) in the TIP year if the MPO’s project selection
procedure does not provide for selecting projects from the second or
third year;
(v) adding Congestion Mitigation and Air Quality
funding to a previously approved project; or
(vi) in funding from non-federal funding to any
combination of federal funding or federal and state funding, or
where the change in funding sources forces the addition or deletion
of federally funded projects or regionally significant state funded
projects.
(C) An amendment to the TIP is not required if there
is a change:
(i) in funding sources, except as provided in this
subsection;
(ii) in the cost estimate which is not caused by a
change in the project work scope or limits; or
(iii) in the letting date unless, in nonattainment
areas, the change affects conformity.
(2) Conformity requirements. In nonattainment and
maintenance areas for transportation related pollutants, a conformity
determination must be made on any new or amended TIPs (unless
the amendment consists entirely of projects exempt under subsection
(c) of this section) in accordance with CAAA requirements and the
EPA conformity regulations.
(l) TIP relationship to STIP.
(1) Metropolitan TIP. After approval by the MPO and
the executive director, the TIP will be included without modification
in the STIP except that in nonattainment and maintenance areas, the
FHWA and the FTA must make a conformity finding before inclusion.
The department will notify the MPO and appropriate federal agencies
when a TIP has been included in the STIP.
(2) Rural TIP. After approval by the executive director,
rural TIPs will be included in the STIP, except in nonattainment and
maintenance areas outside metropolitan planning areas, where federal
findings of conformity must be made prior to placing projects in the
STIP.
(m) TIP public involvement.
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(1) Metropolitan public involvement process. Each MPO
will develop a public involvement process covering the development
of a metropolitan TIP in accordance with 23 C.F.R. §450.324(c) and
§15.5(c) of this title (relating to the metropolitan planning process).
The MPOs shall also use adopted public involvement procedures in
amending the TIP.
(2) Rural public involvement process.
(A) Initial adoption. Each department district will
develop and implement a public involvement process covering the
development of a rural TIP that, at a minimum, consists of the
following:
(i) publication, in a newspaper with general circu-
lation in each county within the district, of a notice informing the
public of the availability of the proposed rural TIP and of a 10 day
public comment period;
(ii) a request, in the published notice, for public
comments concerning the proposed rural TIP, to be submitted in
writing to the district; and
(iii) notification, in the published notice, that a
public hearing will be held in order to receive comments on the
initial adoption, along with a public comment period of at least 10
days subsequent to the hearing. The notice of public hearing will be
published a minimum of 10 days prior to the hearing.
(B) Revisions involving mobility projects. Each
district will, at a minimum, publish, in a local newspaper of general
circulation, a notice informing the public of the availability of these
revisions and of a 10 day public comment period. The notice will also
request public comments to be submitted, in writing, to the district,
and will also notify the public that a public hearing will be conducted
to receive comments on the proposed revision.
(n) Project selection procedures. Under 23 C.F.R. §450.332,
project selection from an approved metropolitan transportation im-
provement program varies depending on whether a project selected
for implementation is located in a transportation management area
and what type of federal funding is involved. The purpose of this
subsection is to prescribe project selection procedures and specify
which entity may select a project for implementation.
(1) General. Project selection procedures must be
developed for each metropolitan area and for state projects that lie
outside of metropolitan planning areas. The department will develop
and reevaluate annual project selection procedures for state projects
which lie outside of metropolitan planning areas in accordance
with §15.8(g) of this title (relating to Statewide Transportation
Improvement Programs).
(A) Project agreement. The first year of both the
TIP and the STIP constitute an agreed to list of projects for
project selection purposes. Project selection may be revised if the
apportioned funds, including the highway obligation ceiling and
transit appropriations, are significantly less than the authorized funds.
In such cases, if requested by the MPO, the department, or the transit
operator, a revised agreed to list of projects for project selection
purposes may be developed.
(B) Eligibility. Only projects included in the federally
approved STIP will be eligible for funding with Title 23, U.S. Code,
or Federal Transit Act (49 U.S.C. §5301 et seq.) funds.
(2) Project selection in non-transportation management
areas. In an area not designated as a TMA, the department or the
transit operator, in cooperation with the MPO, will select projects to
be implemented using federal funds from the approved metropolitan
TIP. Federal lands highways program projects shall be selected in
accordance with 23 U.S.C. §204.
(3) Project selection in TMAs.
(A) Selection by MPO. In an area designated as a
TMA, all Title 23, U.S. Code and Federal Transit Act funded projects,
except projects on the National Highway System and projects funded
under the bridge, interstate maintenance, safety, enhancement, and
Federal lands highways programs, shall be selected by the MPO
in consultation with the department and transit operators from the
approved metropolitan TIP and in accordance with the priorities of
the approved metropolitan TIP.
(B) Selection by the department. In an area desig-
nated as a TMA, the department, in cooperation with the MPO, will
select projects on the National Highway System and projects funded
under the bridge, interstate maintenance, safety, and enhancement
programs from the approved metropolitan TIP. Federal lands high-
ways program projects shall be selected in accordance with 23 U.S.C.
§204.
§15.8. Statewide Transportation Improvement Program (STIP).
(a) Purpose. Title 23, U.S. Code, §135, as implemented by
23 C.F.R. Part 450, Subpart B, requires each state to carry out a con-
tinuing, comprehensive, and intermodal statewide transportation plan-
ning process, including the development of a statewide transportation
plan and transportation improvement program, that facilitates the ef-
ficient, economic movement of people and goods in all areas of the
state, including those areas subject to the metropolitan planning re-
quirements of 23 U.S.C. §134 and 23 C.F.R. Part 450, Subpart C. This
section describes the STIP development process, funding for projects
included in the STIP, public involvement in STIP development, the
STIP approval process, the STIP revision process, and project selec-
tion procedures.
(b) STIP development. The department will develop a STIP
for all areas of the state in cooperation with the MPOs designated for
metropolitan areas.
(1) Projects included.
(A) A highway or transit project funded under Title
23, U.S. Code or the Federal Transit Act (49 U.S.C. §5301 et seq.)
will be included in a federally approved STIP. A project in the STIP
will be consistent with the statewide long-range transportation plan
and metropolitan TIPs, and the program will reflect expected funding
and priorities for programming.
(B) Projects that are not considered by the department
and MPO to be of appropriate scale for individual identification in
a given program year (e.g., rehabilitation, seal coating, elderly or
disabled transit projects) may be grouped by function, geographic
area, or work type.
(C) In a nonattainment area, only those projects which
have been determined to conform with the requirements of the
CAAA and which comply with the state implementation plan may be
included in the STIP.
(D) Regionally significant projects to be funded
with non-federal funds will be included in the STIP for planning,
coordination, and public disclosure purposes.
(2) STIP funding. The federal funding level for each
year of the STIP is the annual authorization as outlined in 23 U.S.C.
§101 et seq. and funds appropriated under 49 U.S.C. §5301 et seq.,
in addition to the appropriate state and local match.
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(c) STIP financial plan. The STIP will reflect the priorities
for programming and expenditure of funds and will:
(1) include a financial plan that demonstrates how
the transportation improvements can be funded and reasonably
implemented;
(2) be consistent with funding reasonably expected to be
available during the relevant period; and
(3) be financially constrained by year.
(d) STIP public involvement process. Under 23 U.S.C. §135,
the governor is responsible for providing for public involvement in
the STIP development process. The governor has delegated this
responsibility to the commission, which in turn has delegated the
responsibility to the executive director.
(1) Initial adoption. In developing the STIP, the depart-
ment will hold at least one statewide public hearing regarding the
adoption of the proposed STIP with an available comment period of
at least 10 days subsequent to the hearing.
(A) The department will publish a notice of the
hearing in the Texas Register a minimum of 10 days prior to it being
held.
(B) A copy of the proposed STIP will be available for
review, at the time the notice of hearing is published, at each of the
department’s district offices and at the department’s Transportation
Planning and Programming Division offices in Austin.
(C) The approved STIP will also be made available
at each of the department’s district offices and at the Transportation
Planning and Programming Division offices in Austin.
(2) STIP amendments.
(A) General. The executive director will approve
amendments according to a published schedule developed in accor-
dance with subsection (f) of this section, which the department will
make available at the department’s district offices and to the MPOs
on an annual basis.
(B) Amendments to the STIP involving a major
revision.
(i) The department will publish in the Texas
Register notification of the availability of copies of proposed STIP
amendments involving a major revision. Copies of these amendments
will be made available at each of the department’s district offices and
at the Transportation Planning and Programming Division offices in
Austin.
(ii) The published notice will initiate a 10 day
public comment period and will inform the public where to send
any written comments.
(iii) The department will accept written comments
on the proposed STIP amendments during the 10 day public comment
period.
(e) STIP approval.
(1) The commission will approve the STIP if it finds the
STIP has met all the requirements of this section and that the STIP:
(A) develops, operates, and maintains efficient and
effective transportation systems and services;
(B) improves public safety and security on transporta-
tion systems;
(C) facilitates economic and social prosperity through
the efficient movement of people and goods;
(D) protects, when feasible, and enhances, when
practicable, the environment in transportation activities;
(E) improves and promotes the connectivity of trans-
portation services and systems; and
(F) optimizes transportation funding to meet the
mobile needs of the state.
(2) The commission may approve a partial STIP if
difficulties are encountered in cooperatively developing the TIP
portion for a particular metropolitan or rural area.
(f) STIP revisions.
(1) Schedule of revisions. The department and the MPOs
will be required to adhere to a quarterly STIP revision cycle, except
as provided in paragraph (2) of this subsection. Project information
and MPO approval documentation for the quarterly revisions must be
received by the department’s Transportation Planning and Program-
ming Division by the close of business on the first working day of
the revision month.
(2) Exceptions. The executive director may approve an
exception to this requirement if:
(A) additional funding becomes available; or
(B) the revision involves a project which is expected
to have a significant effect on capacity, connectivity, or public safety
and security on transportation systems.
(g) Project selection procedures. Under 23 C.F.R. §450.222,
project selection from an approved STIP varies depending on whether
a project selected for implementation is located in a metropolitan
planning area and on what type of federal funding is involved. The
purpose of this subsection is to prescribe project selection procedures
and specify which entity may select a project for implementation.
(1) General. Project selection procedures must be
developed for each metropolitan area and for state projects that lie
outside of metropolitan planning areas. The department will develop
and reevaluate annual project selection procedures for state projects
which lie outside of metropolitan planning areas.
(A) Project agreement. The first year of both the
TIP and the STIP constitute an agreed to list of projects for
project selection purposes. Project selection may be revised if the
apportioned funds, including the highway obligation ceiling and
transit appropriations, are significantly less than the authorized funds.
In such cases, if requested by the MPO, the department or the transit
operator, a revised agreed-to list of projects for project selection
purposes may be developed.
(B) Eligibility. Except as provided in 23 C.F.R.
§450.322(a), only those projects included in the federally approved
STIP will be eligible for funding with Title 23, U.S.C., or Federal
Transit Act (49 U.S.C. §5301 et seq.) funds.
(2) Project selection in metropolitan planning areas. In
metropolitan planning areas, transportation projects shall be selected
in accordance with the project selection procedures established
in §15.7(n) of this title (relating to Transportation Improvement
Programs).
(3) Project selection outside metropolitan planning areas.
Outside metropolitan planning areas, transportation projects under-
taken on the National Highway System with Title 23 funds and un-
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der the bridge and interstate maintenance programs shall be selected
by the department in consultation with affected local officials. Fed-
eral lands highways projects shall be selected in accordance with 23
U.S.C. §204. Other transportation projects undertaken with funds
administered by the FHWA shall be selected by the department in
cooperation with the affected local officials, and projects undertaken
with Federal Transit Act funds shall be selected by the department in
cooperation with the affected local officials and transit operators.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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♦ ♦ ♦
Subchapter E. Federal, State, and Local Partici-
pation
43 TAC §§15.51–15.55
The Texas Department of Transportation adopts amendments
to §§15.51-15.55, concerning federal, state, and local cost
participation in highway improvement projects. Section 15.55 is
adopted with changes to the proposed text as published in the
September 19, 1997, issue of the Texas Register (22 TexReg
9460). Sections 15.51-15.54 are adopted without changes and
will not be republished.
Senate Bill 370, §1.18, 75th Legislature, 1997, amended
the Transportation Code by adding §222.053, which requires
the commission, when evaluating a proposal for a highway
improvement project in a local government that consists of all
or a portion of an economically disadvantaged county, to adjust
the minimum local matching funds requirement after evaluating
the local government’s effort and ability to meet the requirement.
Section 222.053 defines an economically disadvantaged county
to mean a county that has, in comparison to other counties
in the state, below average per capita property value, below
average per capita income, and above average unemployment.
Section 15.51 is amended to provide a definition for economi-
cally disadvantaged county, and to specify that whether a county
is considered economically disadvantaged will be determined
from data provided to the department by the Texas Comptroller
of Public Accounts at the beginning of each fiscal year.
Section 15.52 is amended to specify that the funding share
arrangement agreed upon by the department and a local
government in a cost participation agreement will include any
adjustments required by §15.55. Section 15.52 also specifies
that, in approving a request for incremental payments, the
department will consider whether the project is located in a local
government that consists of all or a portion of an economically
disadvantaged county.
Section 15.53 is amended to specify that any required local
participation in preliminary and construction engineering ex-
penses associated with the development of highway improve-
ment projects is subject to adjustment under §15.55.
Section 15.54 is amended to specify that in the construction
of certain additional frontage roads and in the installation,
maintenance, and operation of continuous and safety lighting
systems, the required local matching funds are subject to being
adjusted under §15.55.
Section 15.55 is amended to clarify that the commission
may require, request, or accept from a local government
matching or other funds, rights-of-way, utility adjustments,
additional participation, planning, documents, or any other local
incentives. Section 15.55 also specifies that, in evaluating
a proposal for a highway improvement project in a local
government that consists of all or a portion of an economically
disadvantaged county, the commission shall, for those projects
in which the commission is authorized by law to provide state
cost participation, adjust the minimum local matching funds
requirement after evaluating a local government’s effort and
ability to meet the requirement. The amendments require the
governing body of such a local government to submit a request
for adjustment to the local district office of the department,
and provides that, in evaluating a request for adjustment
and a local government’s effort and ability to meet the local
matching funds requirement, the commission will consider
a local government’s population level, bonded indebtedness,
tax base, tax rate, extent of in-kind resources available, and
economic development sales tax.
On September 30, 1997, a public hearing was held for the pur-
pose of receiving comments relating to the proposed amended
sections. No oral comments were received at the hearing. How-
ever, on October 20, 1997, the department received written
comments from Senator Eliot Shapleigh of the Texas Senate.
Senator Shapleigh stated that, in general, he supports the pro-
posed rules and was pleased that they give the Texas Trans-
portation Commission (the "commission") the flexibility needed
to adjust local cost participation on a case-by-case basis. How-
ever, Senator Shapleigh also stated that although they address
projects with required local matches, the proposed rules fail to
address adjustments to "local incentives" or other benefits re-
ceived by the state in projects that do not involve a required
match. In that regard, Senator Shapleigh referred the depart-
ment to Transportation Code, §222.053(c)(1), which states that
the commission, in evaluating a proposal for a highway project
in a political subdivision that consists of all or a portion of an
economically disadvantaged county, may not consider the ab-
sence or value of local incentives beyond the minimum required
local matching funds. Senator Shapleigh stated that he trusted
that the proposed rules will be further amended during the cur-
rent rulemaking process, or in a separate rulemaking in the very
near future in light of these concerns.
In response, the department considers its project selection pro-
cedures and its requirement for local cost participation to be
separate concepts. The requirement to provide local match-
ing funds is not considered by the commission when ranking
projects. A project may not require local matching funds. Addi-
tionally, the amended sections address local participation, and
do not contain any provisions relating to project selection proce-
dures or local incentives. Accordingly, as Senator Shapleigh’s
comments address project selection procedures and not local
participation, they are outside of the purview of the current rule-
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making. The department is unable to revise the amended sec-
tions.
Senator Shapleigh also stated that the procedures for the pro-
posed rules must address the relationship between the request
for federal funding through the local transportation improvement
program (TIP) process and the request for an adjustment in
the local required share by the commission. Senator Shap-
leigh contends that, in certain parts of the state, the proposed
rules will affect the metropolitan planning organization (MPO)
TIP process in a transportation management area (TMA). Sen-
ator Shapleigh notes that in a TMA, the MPO has lead program-
ming responsibility for certain federal fund allocations. As a TIP
is required by federal law to be financially constrained, in order
to rank projects and to select projects for implementation, the
MPO must know the local share requirement for a project and
whether the local sponsor can meet that requirement. Sena-
tor Shapleigh finally states that a time frame for submitting a
request for an adjustment to the local matching funds require-
ment must be established so that the commission can make a
decision prior to or at the early stages of the MPO TIP process,
when programming and project implementation decisions are
made.
In response, the department has not established a time frame
for requesting an adjustment in the amended sections, as Trans-
portation Code, §222.053(c), which requires the commission to
evaluate requests for adjustment to the local matching funds re-
quirement, does not establish a time frame. Section 222.053(c)
requires the commission to evaluate a request for adjustment
when evaluating a proposal for a project. A project may be iden-
tified prior to an MPO selecting a project for implementation in
the TIP, and a request for adjustment may be submitted anytime
prior to a local government entering into an advance funding
agreement with the department. Accordingly, the department
has determined that the amended sections do not need to be
revised.
Senator Shapleigh also stated that the procedures implement-
ing the proposed rules should specify the level of project infor-
mation to be submitted by a local government. In addition, Sen-
ator Shapleigh commented that §15.55 of the proposed rules
does not specify how the factors set out in subsection (b)(2) will
be considered by the commission. Senator Shapleigh notes that
the reporting requirements contained in Transportation Code,
§222.053(e) will provide the Texas Legislature with the informa-
tion needed to evaluate local government applications and the
effectiveness of the adjustment process. He also states that
the proposed rules do not specify what information a local gov-
ernment should submit to the department with an application
for adjustment. Senator Shapleigh contends that there is no in-
formation in the proposed rules that specifies what information
a local government should submit to the department when ap-
plying for an adjustment. Senator Shapleigh finally stated that
since the proposed rules provide an opportunity for local gov-
ernments which have not previously participated in the project
selection process to seek funding for eligible projects, it is im-
portant that the department provide training and guidance to
the local governments to ensure the rules are understood and
that the procedures will work for these local governments.
In response, the department respectfully disagrees with the
characterization of the information required to be submitted with
a request for an adjustment, and how the factors set out in
§15.55(b)(2) will be considered by the commission. The de-
partment notes that §15.55(b)(1) identifies the information that
is required to be submitted by a local government requesting an
adjustment to the local matching funds requirement. That sec-
tion requires information relating to the proposed project scope
and the estimated total project cost. The department also notes
that §15.55(b)(1) specifies the minimum amount of information
required to be submitted with a request for an adjustment to
the local matching funds requirement. However, to enable local
governments to submit other project information they consider
pertinent in supporting a request, §15.55(b)(1) has been revised
to allow local governments to submit any information considered
necessary to support a request for adjustment. The department
will also establish training for department personnel to enable
those personnel to assist local governments in requesting ad-
justments to the local matching funds requirement. The depart-
ment finally notes that the factors set out in §15.55(b)(2) will be
considered by the commission in determining the financial re-
sources available to a local government as part of evaluating a
local government’s effort and ability to meet the local matching
funds requirement.
Senator Shapleigh stated that the procedures implementing the
rules should allow a local government to discuss and explain
its current and future financial situation in conjunction with its
request for an adjustment. Senator Shapleigh commented that
the evaluation factors set out in the rules may not address local
financial planning and the local decision making process, and
may not fully present a local government’s financial condition.
Senator Shapleigh contends that the procedures should allow
local governments to submit other pertinent financial or related
information to support their requests and to assist the commis-
sion in evaluating a request.
In response, for the aforementioned reasons, the department
has revised §15.55(b)(1) to allow local governments to submit
any other information considered necessary to support a re-
quest and to assist the commission in evaluating a request.
The amendments are adopted under Transportation Code,
§201.101, which provides the Texas Transportation Commission
with the authority to establish rules for the conduct of the work
of the Texas Department of Transportation, and Transportation
Code, §222.053, which requires the Texas Transportation Com-
mission to adjust the minimum local matching funds requirement
after evaluating a local government’s effort and ability to meet
the requirement.
§15.55. Construction Cost Participation.
(a) Required cost participation. The commission may
require, request, or accept from a local government matching or other
funds, rights-of-way, utility adjustments, additional participation,
planning, documents, or any other local incentives.
(b) Exception. In evaluating a proposal for a highway
improvement project in a local government that consists of all or
a portion of an economically disadvantaged county, the commission
shall, for those projects in which the commission is authorized by law
to provide state cost participation, adjust the minimum local matching
funds requirement after evaluating a local government’s effort and
ability to meet the requirement.
(1) Request for adjustment. The city council, county
commissioners court, district board, or similar governing body of a
local government that consists of all or a portion of an economically
disadvantaged county shall submit a request for adjustment to the
local district office of the department. The request will include, at a
minimum:
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(A) the proposed project scope;
(B) the estimated total project cost;
(C) a breakdown of the anticipated total cost by
category (e.g., right-of-way, utility adjustment, plan preparation,
construction);
(D) the proposed participation rate;
(E) the nature of any in-kind resources to be provided
by the local government;
(F) the rationale for adjusting the minimum local
matching funds requirement; and
(G) any other information considered necessary to
support a request.
(2) Evaluation. In evaluating a request for an adjustment
to the local matching funds requirement, and a local government’s
effort and ability to meet the requirement, the commission will





(E) extent of in-kind resources available; and
(F) economic development sales tax.
(c) The following Appendix A to this section establishes fed-
eral, state, and local cost participation ratios for highway improve-
ment projects, subject to the availability of funds to the department.
Figure 1: 43 TAC §15.55(c).
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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Chapter 31. Public Transportation
Subchapter C. Federal Programs
43 TAC §31.36
The Texas Department of Transportation adopts an amendment
to §31.36, concerning Section 18 Grant Program with changes
to the proposed text as published in the September 12, 1997,
issue of the Texas Register (22 TexReg 9237).
Title 49, United States Code, §5311, provides funding for nonur-
banized public transportation systems. This program is admin-
istered by the Texas Transportation Commission, which has
adopted administrative rules in Title 43, Texas Administrative
Code, §31.36.
Section 31.36, subsection (g), is amended to reflect the latest
edition of federal program guidance and to change the effective
date for the allocation of funds to accommodate the other
proposed amendments. Paragraph (2) is revised to add the
strategic program priorities category as eligible to receive funds
under this paragraph. The commission is given the discretion to
waive all or part of the discretionary awards and to apply those
funds instead to the formula program described in paragraph
(3).
The current expansion program is described in amended sub-
section (g)(2)(A). A new stipulation would remove capital expan-
sion awards from future calculations for formula funding. New
subparagraph (B) outlines the parameters for strategic priorities
to be determined by the commission. Strategic priority awards
would not be credited in future formula calculations under ex-
isting §31.36(g)(3).
A comment deadline of October 14, 1997, was published in the
Texas Register and comments were received from the Public
Transportation Advisory Committee, Texas Transit Association,
and Gulf Coast Center of Galveston Association.
Comment: One commenter suggested changes regarding the
intercity bus program provisions contained in §31.36(g)(1) by
questioning whether the 15% set-aside is needed.
Response: The text reflects current federal statutes. Any
changes in federal law will be incorporated when such changes
are made.
Comment: All three organizations suggested that the term
"strategic program priorities," as used in §31.36(g)(2), be
modified or deleted. One commenter suggested a better
definition was needed. The others recommended that the term
be eliminated.
Response: The concept of strategic program priorities was
added to give the department greater flexibility in addressing
funding needs. Currently funding is only available for system
expansion. However, there is a need to fund existing systems in
other ways in order to maintain and improve their efficiency and
effectiveness. Because of the range of requests received and
recognition that future funding situations cannot be predicted
with particularity, it is not possible to provide a comprehensive
list of specific eligible projects. A definition of strategic priorities
has been added to §31.36(g)(2)(B) to clarify the types of
strategic priorities which will be eligible in order to provide
the maximum benefit of these funds. The clarification defines
strategic priorities as a project the commission has determined
will: stabilize funding levels; increase transit operating efficiency
or effectiveness as demonstrated by significant cost savings or
substantial enhancements to service delivery; or advance the
level of coordination among transportation service providers,
and among transportation service providers and health and
human services agencies. Changes have also been made to
§31.36(g)(2) to clarify that funds may be distributed for strategic
priorities.
Comment: Two commenters suggested that §31.36(g)(2)(B)
should limit awards to stabilizing funding resources available to
rural transit systems. One commenter recommended language
that would link these awards to state appropriations. It was
also suggested that since the department intends to review
the formula provisions in §31.36(g) that any broadening of the
language in subparagraph (B), other than funding stabilization,
be deferred until that time.
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Response: Although funding stabilization is a compelling prior-
ity, there are other funding needs expressed by individual tran-
sit systems that cannot be considered without these amend-
ments. The public will have the ability to provide comment on
staff recommendations when the awards are proposed to the
Texas Transportation Commission at its public meetings.
The proposal to include language referring to the state appro-
priations process would further constrain the funding, which the
same commenter recognized as the primary factor that neces-
sitated the proposed revisions to address funding stabilization.
The Texas Transportation Commission will use its discretion to
consider the best interests of public transportation and give all
parties a public opportunity to comment on proposed awards.
Regarding the proposed review of the formula provisions in
§31.36(g), the commenter is correct in noting that this task is
underway. However, the timetable for the completion of that re-
view, and any rulemaking activities that may result, cannot be
predicted with certainty. As noted by the commenters, the de-
partment needs to move quickly on funding stabilization ques-
tions. The need for flexibility is expected to continue regardless
of the formula provisions in this subsection. Therefore, the de-
partment is not deferring action on all or part of these revisions.
The amendment is adopted under Transportation Code,
§201.101, which provides the Texas Transportation Commis-
sion with the authority to establish rules for the conduct of the
work of the Texas Department of Transportation, and more
specifically Transportation Code, §455.001 which requires the
commission to encourage, foster, and assist in developing
intracity and intercity public mass transportation.
§31.36. Section 18 Grant Program.
(a) Purpose. The Federal Transit Act of 1964, Section 18
as amended (49 United States Code §5311, authorizes the Secretary
of the United States Department of Transportation to make grants for
public transportation projects in nonurbanized areas. The department
has been designated by the governor to administer the Section 18
program.
(b) Goal and objectives. The Department’s goal in admin-
istering the Section 18 program is to promote the availability of pro-
fessional, cost-effective, efficient, and coordinated passenger trans-
portation services to the general public in nonurbanized areas using
the most efficient combination of financial and other resources. To
achieve this goal, the objectives of the department are to:
(1) promote the development and maintenance of a
network of general public transportation services in nonurbanized
areas throughout the state, in partnership with local officials;
(2) fully integrate the Section 18 program with other fed-
eral, state, and local resources that are designed to serve nonurbanized
populations;
(3) improve the efficiency, effectiveness, and safety of
Section 18 systems through the provision of technical assistance and
the establishment of performance goals and management objectives;
and
(4) include private sector operators in the overall plan to
provide public transportation services.
(c) Department role. The department acts as the designated
recipient for all Section 18 funds appropriated to the state and has an
oversight responsibility for all nonurbanized transit services within the
state. The department, however, recognizes the contractors as partners
who shall retain control of daily operations. As the administering
agency, the department will:
(1) develop application materials and disseminate infor-
mation to prospective applicants and other interested parties;
(2) allocate the available program funds in a fair and
equitable manner as described in subsection (g) of this section (the
department will not provide Section 18 funds to more than one transit
system in a geographical area);
(3) develop evaluation criteria and select projects for
funding;
(4) prepare the state’s annual program of projects and
funding application and submit that material to the Federal Transit
Administration for approval;
(5) negotiate and execute contracts with local Section 18
recipients;
(6) prepare requests for federal reimbursement, and
process payment requests from Section 18 recipients;
(7) monitor and evaluate the progress of ongoing trans-
portation operations, including compliance with federal regulations;
and
(8) provide technical assistance to Section 18 recipients
to aid them in improving transit services.
(d) Eligible recipients. State agencies, local public bodies,
private nonprofit organizations, Indian tribes and groups, and opera-
tors of public transportation services are eligible to receive Section
18 funds through the department. Private for-profit operators of pub-
lic transportation services may participate in the program through
contracts with eligible recipients. An entity must be a rural transit
district as defined in §31.3 of this title (relating to Definitions) to
receive Section 18 funds.
(e) Eligible assistance categories. The following categories
of expenses are eligible for federal reimbursement under the Section
18 program.
(1) State administrative expenses. The department will
use up to 15% of the annual federal apportionment to defray its ex-
penses incurred for the administration of Section 18 program. Such
funds may also be used to provide technical assistance to contrac-
tors. Technical assistance may include project planning, program
development, management development, coordination of public trans-
portation projects, and related research. Projects are solicited from
contractors and other interested parties. State administrative and tech-
nical assistance expenses do not require a non-federal match.
(2) Capital expenses.
(A) Eligible items include, but are not limited to:
(i) buses;
(ii) vans or other paratransit vehicles;
(iii) radios and communications equipment;
(iv) passenger shelters, bus stop signs, and similar
passenger amenities;
(v) wheelchair lifts and restraints;
(vi) vehicle rehabilitation;
(vii) operational support such as computer hard-
ware/software;
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(viii) other durable goods such as spare compo-
nents or parts with a unit cost over $300 and a useful life of more
than one year;
(ix) installation costs;
(x) vehicle procurement, testing, inspection, and
acceptance costs;
(xi) construction or rehabilitation of transit facili-
ties including design, engineering, and land acquisition;
(xii) facilities to provide access for bicycles to mass
transit facilities or equipment for transporting bicycles on mass transit
vehicles;
(xiii) the lease of equipment or facilities, provided
the local recipient, with the concurrence of the department, deter-
mines a lease is more cost effective than the purchase of equipment
or facilities after considering management efficiency, availability of
equipment, staffing capabilities and guidelines on capital leases as
contained in 49 CFR Part 639; and
(xiv) the capital cost of contracting as defined in
FTA Circular 7010.1.
(B) Based on funding availability, federal funds may
be used to reimburse up to 80% of eligible capital expenditures. The
federal share may increase to up to 90% for bicycle facilities projects
or for incremental costs related to compliance with the Clean Air Act
or the Americans with Disabilities Act of 1990. Eligibility standards
for the higher federal share are defined in FTA Circular 9040.1C. The
local contractor must provide a 20% or 10% cash match at the time
the equipment is delivered or the services are received.
(3) Project administrative expenses. Costs not directly
tied, but essential, to the operations of passenger transportation
systems may be reimbursed at up to 80% with federal funds. The
local contractor must provide a 20% match, either in cash or with
in-kind donations.
(4) Operating expenses. Those costs directly tied to
systems operations, such as fuel, oil, drivers’, mechanics’ and
dispatchers’ salaries, and replacement parts may be reimbursed at
50% of net operating costs. The local contractor must provide a 50%
match, either in cash or with in-kind donations.
(f) Local share requirements. Federal Transit Administration
program funds cannot be used as the local share required for Section
18 grants. Eligible match sources include local or state programs,
or unrestricted federal funds. At least half of the local share for
both net operating and non-operating expenses must be cash or cash
equivalent from sources other than unrestricted federal funds. In-kind
contributions, volunteer services, and donations are eligible as local
share if the value is documented.
(g) Allocation of funds. As part of its administration of the
Section 18 program, the department is charged with ensuring that
there is a fair and equitable distribution of program funds within
the state (FTA Circular 9040.1D, Chapter 1, Section 4). Effective
January 1, 1998, the department will allocate Section 18 funds to
local contractors in the following manner.
(1) Unless the governor certifies to the Secretary of the
United States Department of Transportation that the intercity bus
service needs of the state are being adequately met, the department
will reserve not less than 5% of the fiscal year 1992 Section 18
federal apportionment for the development and support of intercity
bus transportation. The percentage to be reserved for intercity bus
transportation will rise to 10% in fiscal year 1993 and 15% in
fiscal year 1994 and beyond unless the governor certifies that such
expenditures are not necessary. If it is determined that all or a portion
of the set-aside monies are not required for intercity bus service, those
funds shall be applied to the formula apportionment process described
in paragraph (3) of this subsection. Procedures for determining if a
certification of adequacy is warranted are as follows.
(A) The department will review all data on intercity
bus service availability, including outstanding requests from intercity
operators, and levels of service.
(B) The department will consult with other state
agencies that have jurisdiction with respect to intercity bus regulation
and seek their recommendations as to the adequacy of current service.
(C) Based on the findings of subparagraphs (A) and
(B) of this paragraph, the commission will recommend that the
governor certify to the adequacy of intercity bus service.
(2) An amount not to exceed 10% of the balance
of the annual Section 18 federal apportionment, after the set-
aside for intercity bus service described in paragraph (1) of this
subsection and department administrative expenses are deducted,
and 10% of the remaining balance of previous Section 18 federal
apportionments shall be reserved for the expansion of nonurbanized
public transportation services or other strategic program priorities
established by the commission. If the commission determines that
state program needs and priorities would be better served by awarding
these funds to existing nonurbanized systems for ongoing public
transportation services as provided in paragraph (3) of this subsection,
then all or a portion of the funds made available under this paragraph,
as determined by the commission, shall be distributed in accordance
with the provisions of paragraph (3) of this subsection.
(A) No later than January 15 of each year, all
applicants requesting funding for service expansions shall file a notice
of their intentions to expand services. All service expansions shall
be initiated on September 1 following the filing of the notice of
intent unless otherwise authorized by the department. The amounts
to be awarded for each service expansion shall be determined by
the commission. After receiving an award under this subparagraph,
service expansions, with the exception of capital awards, shall become
subject to the funding allocation process described in paragraph (3)
of this subsection in succeeding fiscal years.
(B) The commission may also elect to use all or
a portion of the funds made available under this paragraph to
address strategic priorities for the nonurbanized public transportation
program. The amounts to be awarded for each strategic priority
shall be determined by the commission and awards made under
this subparagraph are not subject to the funding allocation process
described in paragraph (3) in succeeding fiscal years. For the
purposes of this subparagraph, strategic program priorities are defined
as projects which the commission has determined will:
(i) stabilize funding levels;
(ii) increase transit operating efficiency or effec-
tiveness as demonstrated by significant cost savings or substantial
enhancements to service delivery; or
(iii) advance the level of coordination among
transportation service providers, and among transportation service
providers and health and human services agencies.
(3) Except as provided in paragraphs (1) and (2) of this
subsection, the balance of the annual Section 18 federal apportion-
ment, plus the remaining balance of previous Section 18 federal ap-
portionments, and any state funds appropriated specifically for the
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purpose of funding nonurbanized public transportation services will
be allocated to existing RPT contractors as described in this para-
graph. No later than June 1 of each calendar year, the department
will announce the allocations for the fiscal year beginning on Septem-
ber 1 of the same year.
(A) Subject to the following limitations and adjust-
ments, each RPT contractor shall receive the same percentage of
funds as were awarded to that contractor by the commission for fis-
cal year 1994.
(i) The percentage awards to each RPT contractor
will be adjusted annually to include any projects funded under
paragraph (2) of this subsection during the previous fiscal year.
(ii) If a portion of an RPT contractor’s service area
is declared an urbanized area by the United States Census Bureau
or the service area is otherwise reduced, the department and that
contractor shall negotiate an appropriate adjustment in the award of
nonurbanized public transportation funding to that contractor.
(iii) If a previously designated urbanized area is
declared nonurbanized by the United States Census Bureau, a public
transportation contractor serving that area shall apply for funds in
accordance with paragraph (2) of this subsection.
(B) Prior to receiving funds a contractor must com-
plete and comply with all application requirements, rules and regu-
lations applicable to the Section 18 program, and must negotiate a
contract with the department pursuant to paragraph (4) of this sub-
section.
(4) A contract for the allocation of funds pursuant to
paragraph (3) of this subsection shall have an effective date of
September 1, shall be for a 12-month period unless otherwise
authorized by the department, and shall provide for performance goals
and management objectives for the RPT contractor that are acceptable
to the commission.
(A) Performance goals for each fiscal year shall at a
minimum include at least one measure deemed appropriate by that
RPT contractor and the department after consultation with the affected
RPT contractor from each of the categories listed in clauses (i)-(iii) of
this subparagraph and may include at least one measure as provided
in clause (iv) of this subparagraph.
(i) Cost efficiency. Examples include, but are not
limited to, specific performance targets related to revenue recovery
ratio, cost per vehicle mile, or cost per service hour.
(ii) Cost effectiveness. Examples include, but
are not limited to, specific performance targets related to cost per
passenger trip or cost per passenger mile.
(iii) Service utilization. Examples include, but are
not limited to, specific performance targets related to passenger trips
per capita, passenger trips per mile, or passenger trips per hour.
(iv) Other measures. The department and the
RPT contractor may also adopt other performance goals that are
deemed appropriate by the department and that RPT contractor
to address particular operational issues. For example, if an RPT
contractor has experienced a number of vehicular accidents during
the preceding year, the department and that RPT contractor might
agree to institution of a safety program with the goal of reducing the
number of accidents by a specified percentage.
(B) Management objectives for each fiscal year shall
at a minimum include at least one measure deemed appropriate by
that RPT contractor and the department after consultation with the
affected RPT contractor from each of the following categories.
(i) Training. Examples include, but are not limited
to, a target for hours of training to be provided to drivers, renewal
of first aid and related certifications for all drivers and management
employees, or completion of a total quality management course by a
specified number of supervisory staff members.
(ii) Marketing and public involvement. Examples
include, but are not limited to, the expenditure of a specified budget
percentage or amount on marketing activities, the completion of a
specified number of public meetings to obtain comments on system
operations, or the administration of a passenger survey on quality of
service.
(iii) Disadvantaged business enterprise participa-
tion. Examples include, but are not limited to, achievement of a
specified percentage increase in the use of disadvantaged business
enterprises, or recruitment and certification of a specified number of
disadvantaged business enterprises.
(iv) General management activities. Examples
include, but are not limited to, the automation of all financial and
personnel records, preparation of a business plan to foster private
sector partnerships, or completion of a staffing plan that identifies
funding resources for anticipated personnel increases.
(C) A contractor’s performance goals and manage-
ment objectives will serve as a basis for the department’s annual
review of the contractor’s efficiency and effectiveness in providing
public transportation services. If the contractor fails to meet those
goals or objectives, and fails to demonstrate a good faith effort for
their accomplishment, the commission may rule the contractor ineligi-
ble to receive nonurbanized public transportation funding. However,
the department will make all possible efforts to ensure continuity of
service in that area to accommodate the needs of public transportation
riders.
(i) The department will notify the contractor of any
deficiencies noted in the annual review, and will allow the contractor
a minimum grace period of one calendar year from the date of
notification to correct those deficiencies. During the grace period, the
department will make every reasonable effort to provide appropriate
technical assistance to the RPT contractor.
(ii) If at the end of the grace period the deficiencies
have not been corrected, the commission may by written order autho-
rize the department to terminate funding to the RPT contractor. The
RPT contractor may request a public hearing before the commission
to present input on why termination is not warranted in accordance
with the provisions of §1.5 of this title (relating to Public Hearing).
(h) Application requirements. A prospective applicant must
submit an application for Section 18 grant funds to the appropriate
department district office, on the forms and at the time specified by
the department. The application shall document the need and demand
for general public passenger transportation services.
(i) Program of projects. All existing projects and proposed
expansion projects for the following fiscal year will be identified in
accordance with the allocation rules included in subsection (g) of
this section no later than February of each year. Upon commission
approval of the allocation, these projects will be submitted to the
Federal Transit Administration as the annual program of projects for
the fiscal year beginning the following September 1.
(j) Intercity bus. If the governor does not certify to the
adequacy of intercity bus transportation within the state, funds will
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be made available in accordance with subsection (g)(1) of this
section. An annual request for proposals will be issued for projects
complying with Federal Transit Administration definitions of intercity
bus transportation.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Transportation
Effective date: December 11, 1997
Proposal publication date: September 12, 1997
For further information, please call: (512) 463–8630
♦ ♦ ♦
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TABLES &
 GRAPHICS
Graphic material from the emergency, proposed, and adopted sections is published separately in
this tables and graphics section. Graphic material is arranged in this section in the following
order: Title Number, Part Number, Chapter Number and Section Number.
Graphic material is indicated in the text of the emergency, proposed, and adopted rules by the fol-
lowing tag: the word “Figure” followed by the TAC citation, rule number, and the appropriate sub-
section, paragraph, subparagraph, and so on. Multiple graphics in a rule are designated as
“Figure 1” followed by the TAC citation, “Figure 2” followed by the TAC citation.
Graphic Material will not be reproduced in the Acrobat
version of this issue of the Texas Register due to the
large volume. To obtain a copy of the material please
contact the Texas Register office at (512) 463-5561 or
(800) 226-7199.
OPEN MEETINGS
Agencies with statewide jurisdiction must give at least seven days notice before an impending meeting.
Institutions of higher education or political subdivisions covering all or part of four or more counties
(regional agencies) must post notice at least 72 hours before a scheduled m eting time. Some notices may be
received too late to be published before the meeting is held, but all notices are published in the Texas
Register.
Emergency meetings and agendas. Any of the governmental entities listed above must have notice of an
emergency meeting, an emergency revision to an agenda, and the reason for such emergency posted for at
least two hours before the meeting is convened. All emergency meeting notices filed by governmental
agencies will be published.
Posting of open meeting notices. All notices are posted on the bulletin board at the main office of the
Secretary of State in lobby of the James Earl Rudder Building, 1019 Brazos, Austin. These notices may
contain a more detailed agenda than what is published in the Texas Register.
Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a disability must have
an equal opportunity for effective communication and participation in public meetings. Upon request,
agencies must provide auxiliary aids and services, such as interpreters for the deaf and hearing impaired,
readers, large print or braille documents. In determining type of auxiliary aid or service, agencies must give
primary consideration to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting summary several days prior to the meeting by mail, telephone, or
RELAY Texas (1-800-735-2989).
State Office of Administrative Hearings
Thursday, December 11, 1997, 10:00 a.m.




A Prehearing Conference is scheduled for the above date and time
in SOAH Docket Number 473–97–2931– Application of TEXAS
UTILITIES ELECTRIC COMPANY to Amend a Certificate of
Convenience and Necessity to Construct a Proposed Transmission
line within Denton County (PUC Docket Number 17686).
Contact: William G. Newchurch, 300 West 15th Street, Suite 502,
Austin, Texas 78701–1649, (512) 936–0728.
Filed: November 26, 1997, 12:26 p.m.
TRD-9715999
♦ ♦ ♦
Monday, December 15, 1997, 10:00 a.m.




A Prehearing Conference is scheduled for the above date and time in
SOAH Docket Number 473–97–2114– Complaint of TEXAS UTIL-
ITIES ELECTRIC COMPANY Against HILL COUNTRY ELEC-
TRIC COOPERATIVE, INC., BRAZOS POWER MARKETING
COOPERATIVE, INC., AND BRAZOS ELECTRIC POSER COOP-
ERATIVE, INC. (PUC Docket Number 17880.)
Contact: William G. Newchurch, 300 West 15th Street, Suite 502,
Austin, Texas 78701–1649, (512) 936–0728.




Monday, December 1, 1997, 9:30 a.m.




Welcome, call to order, and confirmation of a quorum of Commis-
sioners present
Convene Closed Meeting (Government Code, §551.074)
Discussion of candidates for the position of Executive Director of the
Commission
Interviews of finalist candidates selected by the Search Committee
Reconvene Open Meeting
Selection of Executive Director by vote of the Commissioners
Adjournment
Contact: Larry Griffin, P.O. Box 12088, Austin, Texas 78711–2088,
(512) 936–4822.
Filed: November 19, 1997, 1:29 p.m.
TRD-9715589
♦ ♦ ♦
Texas Department of Agriculture
Thursday, December 4, 1997, 10:00 a.m.
Holiday Inn, 2865 West Washington Street
Stephenville
Texas Peanut Producers Board
AGENDA:
Roll call
Minutes of last meeting
Discussion and action: On supplemental budget for educational ma-
terials; National promotion; Alabama Peanut Growers Association
request to USDA on Seg. 3 regrade; Referendum educational activ-
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Contact: Ms. Mary Webb, P.O. Box 398, Gorman, Texas 76454, (817)
734–2853.
Filed: November 24, 1997, 2:26 p.m.
TRD-9715828
♦ ♦ ♦
Wednesday, December 3, 1997, 8:00 a.m.
Ambassador Hotel, 3100 IH40 West
Amarillo
Texas Wheat Producers Board
AGENDA:
Call to order and Opening Remarks
Action: Minutes of August meeting; Swearing in of Board Member;
Quarterly and Year-to-Date Financial Report; Adjourn for Executive
Session
Executive Session: In accordance with Tex.Govt.Code.Ann.,
§551.074, to discuss personnel matters; Adjourn Executive Session
Reconvene Regular Meeting
Action: If necessary, on Executive Session; Setting Date and Time
for February meeting.
Report and Action: NAWG and USW Long Range Planning Meeting;
NAWG Foundation Restructuring Meeting; Hard Red Winter Wheat
Meeting; Farm Credit Update.
Report: Texas A&M Wheat Research Update; Karnal Bunt Meetings;
Wheat Foods Council Meeting; Past Quarter and Futures Activities
Report; USW and NAWG Board of Directors Meeting; Other Board
Members Reports and New Business; Year to Date Collection and
Refund Report.
Adjourn
Contact: Mr. Bill Nelson, 2201 Civic Circle, Amarillo, Texas 79109–
1853, (806) 352–2191.
Filed: November 24, 1997, 11:37 a.m.
TRD-9715801
♦ ♦ ♦
Texas Council on Alzheimer’s Disease and Re-
lated Disorders
Wednesday, December 3, 1997, 2:00 p.m.




The council will discuss and possibly act on: approval of the
minutes of the September 24, 1997, meeting; Texas Commission on
Alcohol and Drug Abuse (TCADA) Memorandum of Understanding;
update on House Bills Number 2509 and 2510; Alzheimer’s annual
conference; budget report on travel; new council appointments via
the Governor’s office; new chairperson; updates on letters (Ms.
Williamson’s Official Title Request to the Department of Human
Services Advisory Committee concerning House Bill 2509; and Ms.
Elliott’s appointment to the Department of Human Service Advisory
Committee concerning House Bill 2509); report on the Consortium
Bill and other business not requiring action.
To request ADA accommodation, please contact Suzzanna C. Currier,
ADA Coordinator in the Office of Civil Rights at (512) 458–7627 or
TDD at (512) 458–7708 at least four days prior to the meeting.
Contact: Veronda L. Durden, 1100 West 49th Street, Austin, Texas
78756, (512) 458–7534.
Filed: November 25, 1997, 10:28 a.m.
TRD-9715867
♦ ♦ ♦
Texs Commission for the Blind
Thursday, December 4, 1997, 8:00 a.m.
9100 Gulf Freeway, Radisson Hotel and Conference Center
Houston
Governing Board Budget Committee Meeting
AGENDA:
1. Discussion: Update on FY 1998 budget
2. Discussion and action: Adjustments for ’98 allocation of federal
funds and capital outlay
Contact: Diane Vivian, P.O. Box 12866, Austin, Texas 78711, (512)
459–2601.
Filed: November 24, 1997, 8:50 a.m.
TRD-9715776
♦ ♦ ♦
Thursday, December 4, 1997, 10:15 a.m.
9100 Gulf Freeway, Radisson Hotel and Conference Center
Houston
Governing Board Planning Committee Meeting
AGENDA:
1. Discussion and action: Key Elements of Strategic Plan
2. Discussion and action: Biennial Operating Plan for Information
Resources
Contact: Diane Vivian, P.O. Box 12866, Austin, Texas 78711, (512)
459–2601.
Filed: November 24, 1997, 8:50 a.m.
TRD-9715777
♦ ♦ ♦
Thursday, December 4, 1997, 1:05 p.m.
9100 Gulf Freeway, Radisson Hotel and Conference Center
Houston
Governing Board Audit Committee Meeting
AGENDA:
1. Status: FY 1998 Audits
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2. Discussion and action: Completion of FY 1997 Audit Plan
3. Discussion and action: Additional activities covered in Audit Plan
Contact: Diane Vivian, P.O. Box 12866, Austin, Texas 78711, (512)
459–2601.
Filed: November 24, 1997, 8:50 a.m.
TRD-9715778
♦ ♦ ♦
Thursday, December 4, 1997, 3:15 p.m.
9100 Gulf Freeway, Radisson Hotel and Conference Center
Houston
Governing Board Legislative Committee Meeting
AGENDA:
1. Discussion and action: Sunset Activities
2. Discussion and action: Commission’s Self-Evaluation Report to
the Sunset Advisory Commission
Contact: Diane Vivian, P.O. Box 12866, Austin, Texas 78711, (512)
459–2601.
Filed: November 24, 1997, 8:50 a.m.
TRD-9715779
♦ ♦ ♦
Friday, December 5, 1997, 9:00 a.m.






3. Approval: Minutes from Board meeting of August 8, 1997
Old Business
4. Discussion and action: Repeal of §§159.21 through 159.24 of
Chapter 159 of the Texas Administrative Code concerning fair hearing
procedures for resolution of consumer dissatisfaction, the repeal of
Chapter 161, Scope of Services, and adoption of new Chapter 161,
Appeals and Hearing Procedures
New Business
5. Presentation: Proclamation — John M. Turner
6. Discussion and action: Proclamation — Wooten Brown
7. Action: Election of Vice Chairman
8. Discussion and action; Executive Director’s report on FFY 1997
fourth quarter and year-end activities
9. Discussion and action: Capital Outlay
10. Discussion and action: Acceptance of Gifts
11. Discussion and action: Key Elements of Strategic Plan
12. Discussion and action: Biennial Operating Plan for Information
Resources
13. Discussion and action: Avenue A Facility
14. Discussion and action: Resolution 9704 from the Elected com-
mittee of Managers concerning probationary periods and eligibility
status
15. Discussion and action: Resolution 9705 from the Elected
Committee of Managers concerning roadside vending locations.
16. Discussion and action: Resolution 9706 from the Elected
Committee of Managers concerning vending machine equipment.
17. Discussion and action: Board Committee Reports — Audit
Committee: Dr. James L. Caldwell, Chair; Planning Committee: Dr.
James L. Caldwell, Chair; Legislative Committee: Frank Mullican,
Chair; Budget Committee: Olivia Sandoval, Chair; BEP Liaison
Meeting: C. Robert Keeney, Jr. BEP Liaison;
18. Consideration discussion and action: Self-evaluation of Govern-
ing Board’s performance and evaluations of Board members.
19. Consideration discussion: Commission’s Self-Evaluation Report
to the Sunset Advisory Commission.
20. Discussion: Establishment grant procedures and policies and
update on grant awards
21. Informational Items: — Employment Assistance Specialists-
Why the reorganization? Changes in the service delivery model
at the Criss Cole Rehabilitation Center; Status of vacancies in the
agency; Report on braille skills of employees and proficiency testing
for rehabilitation teachers
22. Executive Session pursuant to Chapter 551 of the Government
Code to discuss personnel and pending or contemplated litigation
with attorney, and annual appointment of Executive Director.
23. Action, if any required on matters discussed in executive session.
Contact: Diane Vivian, P.O. Box 12866, Austin, Texas 78711, (512)
459–2601.
Filed: November 24, 1997, 8:50 a.m.
TRD-9715780
♦ ♦ ♦
Children’s Trust Fund of Texas Council
Thursday, December 4, 1997, 1:00 p.m.
401 West 15th Street
Austin
AGENDA:
Call to Order, Approve August 5, 1997 Minutes
The Children’s Trust Fund of Texas: The Lead State Agency
for Child Abuse Prevention/Creating Partnerships with Parents and
Communities videotape presentation.
Discuss and take possible action:
Overview of CTF Council Investment Options — Dan A. Sachnowitz,
Investment Officer; Treasury Operations, Texas Comptroller of Public
Accounts
Overview of the Sunset Review Process- Sunset Committee staff
Discuss and take action:
Council review of Present Ruled in their Entirety: This consideration
may include the proposed Repeal of any or all rules contained in
Texas Administrative Code, Title 40. Social Services and Assistance,
Part VIII. Children’s Trust Fund of Texas Council, Chapters 201, 202
and 203.
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Council approval of Biennial Operating Plan
Council approval of Affirmative Action Plan
Council approval of four Percent Increase for Salary for Executive
Director
Council approval for Houston Collaborative Project
Council approval for funding to support the 1998 Annual Conference
of Texas Council on Family Relations and the Sixth Annual Confer-
ence on Parent Education, University of North Texas.
General Discussion:
1998 Request for Proposal Process; Texas Children’s Memorial;
Overview of the Community-Based Family Resource and Support
Grant
Set Next board meeting date
Adjourn.
Contact: Sarah Winkler, 8929 Shoal Creek Boulevard, Suite 200,
Austin, Texas 78757–6854, (512) 458–1281.




Friday, December 5, 1997, 10:00 a.m.
Credit Union Department Building, 914 East Anderson Lane
Austin
Field of Membership Committee for the Credit Union Commission
AGENDA:
To Invite: Public input for future consideration. To Receive:
Minutes of August 29, 1997 meeting; Correspondence Received
from Credit Unions; To Consider: Taking formal action to make
Recommendations to the Commission on Issues Relating to Field
of Membership Expansion including (1) Community of Interest, (2)
Documentation Requirements/Economic Advisability, (3) Overlaps/
Exclusionary Clauses, (4) Corporate Restructuring, (5) Mergers and
Conversions, (6) Consequences of Failing to Serve Entire Community
of Interest; Establishing a tentative date for next Committee Meeting;
To Conduct: Discussion of Mission and Initial Focus of the
Committee; Discussion of the Committee’s Size and the Need
for Public Input; Discussion of Current Procedures and Practices
for Expanding Field of Membership; review of NCUA’s Recent
Initiatives Retarding Field of Membership.
In the event the Commission does not finish deliberation of an item
on the first day for which it was posted, the Committee might recess
the meeting until the following day at the time and place announced
at the time of recess.
Persons with disabilities may request reasonable accommodations
such as interpreters, alternative formats, or assistance with physical
accessibility. Request for special accommodations must be made 72
hours prior to the designated time set for the meeting by contacting
Carol Shaner at (512) 837–9236.
Contact: Carol P. Shaner, 914 East Anderson Lane, Austin, Texas
78752–1699, (512) 837–9236.
Filed: November 21, 1997, 1:16 p.m.
TRD-9715677
♦ ♦ ♦
Texas Department of Criminal Justice
Thursday, December 4, 1997, 10:00 a.m.
Love Field Main Terminal, 8008 Cedar Springs Road, Conference
Room A
Dallas
Correctional Managed Health Care Advisory Committee
AGENDA:
A. Call to Order
B. Approval of Minutes, September 10, 1997, CMHCAC Meeting
C. Recognitions
D. Executive Director’s Report
E. Sunset Overview
F. Medical Director Activity Report
1. University of Texas Medical Branch at Galveston
2. Texas Tech Health Sciences Center
3. Texas Department of Criminal Justice
G. Discussion — TBCJ Subcommittee on Health Care HIV/AIDS
meeting
H. Adoption of HIV Treatment Guidelines
I. Update on MRSA Surveillance
J. Discussion — Physician Compensation Issues
K. Update on Capacity Expansion Plan
L. Update on Employee TB Testing Issue
M. Update — Inmate Co-pay Implementation
N. Overview-Post Trauma Staff Support Program
O. Discussion — Date/location next CMHCAC meeting
Persons with disabilities who plan to attend this meeting and who
need auxiliary aids or services as interpreters for persons who are
eaf or hearing impaired, readers, large print or Braille, are required
to contact the agency prior to the meeting so that appropriate
arrangements can be made.
Contact: Allen Sapp, P.O. Box 99, Huntsville, Texas 77342–0099,
(409) 294–2971.
Filed: November 24, 1997, 8:31 a.m.
TRD-9715749
♦ ♦ ♦
Advisory Commission on State Emergency Com-
munications
Friday, December 12, 1997, 1:00 p.m.
333 Guadalupe Street, Room 1264
Austin
Poison Center Coordinating Committee
AGENDA:
The Committee will call the meeting to order and Recognize Guests;
Hear Public Comment; Hear Reports, Discuss and take Committee
Action, as Necessary: Approval of the September 4, 1997 Meeting
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Minutes; Information Services (IS) Update; Subcommittee Reports:
A. Report of the Subcommittee on Education, Appoint Chairperson,
B. Report of the Medical Directors Subcommittee, Appoint Chair-
person, C. Report of the Research Subcommittee. D. Report of the
Operations Subcommittee, Appoint Chairperson; Election of PCCC
Vice Chairperson; Advisory Committee Sunset Memorandum from
State Comptroller; 1998 TPCN Annual Conference; Outside Funding
for Public Education; Update on SPI certification Study Guide; Sen-
ate Bill 388 Report; Miscellaneous; Set Next Meeting Date. Adjourn.
Contact: Velia Williams, ACSEC, 333 Guadalupe Street, Austin, Texas
78701, (512) 305–6933.
Filed: November 21, 1997, 3:27 p.m.
TRD-9715720
♦ ♦ ♦
Texas Commission on Fire Protection




I. Welcome to new commissioners. II. Commission member train-
ing. III. Election of Commission officers. IV. Travel Reimbursement
procedures. V. Executive session under §551.074, Texas Govern-
ment Code. VI. Open session for further discussion, possible action
on preceding agenda item. VII. Executive session under §551.071,
Texas Government Code. VIII. Open Session for further discussion,
possible action on preceding agenda item. IX. Recognition of for-
mer commissioners. X. Discussion, possible action on designation
of representative IFSAC. XI. Discussion, possible action concern-
ing formation of regarding the budget and strategic plan of agency.
XII. Discussion, possible action on matters from the Executive Di-
rector. XIII. Matters referred from the Funds Allocation Advisory
Committee. XIV. Discussion, possible action relating to the process
for appointments to advisory committees. XV. Discussion, possible
action regarding responsibilities of the Fire Fighter Advisory Com-
mittee. XVI. Discussion, possible action regarding responsibilities
of the Testing Committee. XVII. Reports from Fire Service interest
groups and agencies. XVIII. Discussion, possible action concerning
M.O.U. with the Texas Department of Insurance. XIX. Discussion,
possible action concerning M.O.U. with the Texas Forest Service.
XX. Discussion, possible action concerning reports by the Commis-
sion representative to the Fireman’s Training School Advisory Board
and by the Commission representative of TEEX. XXI. Discussion,
possible action relating to the Donations Program. XXII. Discussion,
possible action concerning co-location of office space with SFMO and
Texas Forest Service. XXIII. Discussion, possible action on changes
to rules or Attorney General opinion requests resulting from Senate
Bill 371, including adoption of a single certification program and
definition of “fire department”. XXIV. Discussion, possible action
concerning NFPA 1976, and municipal fire fighters responding to
bulk flammable liquid and gas fires at industrial facilities such as a
refinery or petrochemical plant. XXVII. Discussion, possible action
on future meeting dates.
Contact: Joyce Spencer, 12675 Research Boulevard, Austin, Texas
78759, (512) 918–7189
Filed: November 21, 1997, 1:57 p.m.
TRD-9715685
♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion Galveston Bay Estuary Program
Wednesday, December 3, 1997, 9:30 a.m.





I. Call to Order
II. Approval of Minutes of September 3, 1997 Meeting
III. Old Business
A. Report of the Chairman
B. Report of the Program Director
1. Progress on Nominations
2. Progress on MOU with GLO
3. Other







D. Funding Task Group Report
IV. New Business
A. Web Site Presentation
B. Determine 1998 Council Meeting Dates
C. Update on Freshwater Inflows
V. Announcements
A. Upcoming Meetings and Events
B. Other
C. Next Meeting Date
Contact: Marilyn Browning, 711 West Bay Area Boulevard, Suite 210,
Webster, Texas 77598, (281) 316–3001.
Filed: November 20, 1997, 11:59 a.m.
TRD-9715621
♦ ♦ ♦
Texas Department of Health
Monday, December 1, 1997– 10:00 a.m.
Exchange Building, Room N-218, Texas Department of Health, 8407
Wall Street
Austin
Birthing Center Ad Hoc Rules Committee
AGENDA:
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The committee will introduce members and guests, and discuss
and possibly act on: approval of the minutes of the February 7,
1997 meeting; proposed birthing center licensing rules (25 Texas
Administrative Code (TAC), Chapter 137) published in the July 22,
1997 issue of the Texas Register (22 TexReg 6820); draft final rules
(25 TAC, Chapter 137) for recommendation to the Texas Board of
Health; and public comments (may be limited to three minutes per
comment).
To request an accommodation under the ADA, please contact
Suzzanna C. Currier, ADA Coordinator in the Office of Civil Rights
at (512) 458–7627 or TDD at (512) 458–7708 at least four days prior
to the meeting.
Contact: Mark Jeffers, 1100 West 49th Street, Austin, Texas 78756,
(512) 834–6646.
Filed: November 21, 1997, 12:30 p.m.
TRD-9715671
♦ ♦ ♦
Wednesday, December 3, 1997– 9:00 a.m.
Joe C. Thompson Conference Center, Room 2.110, University of
Texas Campus, 2405 East Campus Drive, 26th and Red River Streets
Austin
Abortion Facility Ad Hoc Rules Task Force
AGENDA:
The task force will introduce members and guests, and discuss and
possibly act on: review and approval of draft rules for Texas Abortion
Facility Reporting and Licensing (25 Texas Administrative Code,
Chapter 139); setting future committee meeting dates; and public
comments (may be limited to three minutes per comment).
To request an accommodation under the ADA, please contact
Suzzanna C. Currier, ADA Coordinator in the Office of Civil Rights
at (512) 458–7627 or TDD at (512) 458–7708 at least four days prior
to the meeting.
Contact: Mark Jeffers, 1100 West 49th Street, Austin, Texas 78756,
(512) 834–6646.
Filed: November 21, 1997, 2:26 p.m.
TRD-9715708
♦ ♦ ♦
Friday, December 5, 1997– 8:30 a.m.





The committee will discuss and possibly act on: selection of officers;
proposed Texas asbestos health protection rule changes to 25 Texas
Administrative Code, Chapter 295; and current vacancies of the
Asbestos Advisory Committee.
To request an accommodation under the ADA, please contact
Suzzanna C. Currier, ADA Coordinator in the Office of Civil Rights
at (512) 458–7627 or TDD at (512) 458–7708 at least four days prior
to the meeting.
Contact: Todd Wingler or Ms. Lindal Page, 1100 West 49th Street,
Austin, Texas 78756, (512) 834–6600.
Filed: November 21, 1997, 2:26 p.m.
TRD-9715707
♦ ♦ ♦
Saturday, December 6, 1997, 8:15 a.m.
Tower Building, Room T-607, Texas Department of Health, 1100
West 49th Street
Austin
Texas Radiation Advisory Board Waste and Industrial Committee
AGENDA:
The committee will introduce guests and will discuss and possibly act
on: Proposal of Texas Natural Resource Conservation Commission
rules (30 Texas Administrative Code (TAC), Chapter 39, Subchapter
F on notices; 30 TAC, Chapter 305, Subchapters B and C on process,
emergency orders, and applications for permits; and 30 TAC, Chapter
336, Subchapters A-D, F-I on decommissioning and buried waste
sites); items not requiring action; and public comment.
To request an accommodation under the ADA, please contact
Suzzanna C. Currier, ADA Coordinator in the Office of Civil Rights
at (512) 458–7627 or TDD at (512) 458–7708 at least four days prior
to the meeting.
Contact: Margaret Henderson, 1100 West 49th Street, Austin, Texas
78756, (512) 834–6688.
Filed: November 25, 1997, 10:28 a.m.
TRD-9715868
♦ ♦ ♦
Saturday, December 6, 1997, 9:00 a.m.
Tower Building, Room T-607, Texas Department of Health, 1100
West 49th Street
Austin
Texas Radiation Advisory Board Ad Hoc Committee on Lasers
AGENDA:
The committee will introduce guests and will discuss and possibly
act on: adequate regulatory policy and activities regarding lasers;
requests for recommendation of action items; items not requiring
action; and public comment.
To request an accommodation under the ADA, please contact
Suzzanna C. Currier, ADA Coordinator in the Office of Civil Rights
at (512) 458–7627 or TDD at (512) 458–7708 at least four days prior
to the meeting.
Contact: Margaret Henderson, 1100 West 49th Street, Austin, Texas
78756, (512) 834–6688.
Filed: November 25, 1997, 10:28 a.m.
TRD-9715869
♦ ♦ ♦
Saturday, December 6, 1997, 9:45 a.m.
Tower Building, Room T-607, Texas Department of Health, 1100
West 49th Street
Austin
Texas Radiation Advisory Board Executive Committee
AGENDA:
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The committee will introduce guests and will discuss and possibly
act on: recommendation for final adoption of Texas Regulations for
Control of Radiation (Part 11, 25 TAC, §289.201 (General Provi-
sions); Part 14, 25 TAC §289.257 (Packaging and Transportation of
Radioactive Materials); Part 21, 25 TAC §289.202 (Basic Standards);
Part 41, 25 TAC §289.262 (Licensing of Radioactive Materials) and
Part 44, 25 TAC §289.254 (Waste Processing and Storage)); proposal
of laser rules (25 TAC §289.301); proposal of rules on Notices, In-
structions, and Reports to Workers (25 TAC §289.203); other items
not requiring action; and public comment.
To request an accommodation under the ADA, please contact
Suzzanna C. Currier, ADA Coordinator in the Office of Civil Rights
at (512) 458–7627 or TDD at (512) 458–7708 at least four days prior
to the meeting.
Contact: Margaret Henderson, 1100 West 49th Street, Austin, Texas
78756, (512) 834–6688.
Filed: November 25, 1997, 10:28 a.m.
TRD-9715870
♦ ♦ ♦
Saturday, December 6, 1997, 10:30 a.m.
Tower Building, Room T-607, Texas Department of Health, 1100
West 49th Street
Austin
Texas Radiation Advisory Board Medical Committee
AGENDA:
The committee will introduce guests and will discuss and possibly act
on: regulation of positron emission tomography (PRT) radiopharma-
ceuticals; Osteoporosis screening criteria; items not requiring action;
and public comment.
To request an accommodation under the ADA, please contact
Suzzanna C. Currier, ADA Coordinator in the Office of Civil Rights
at (512) 458–7627 or TDD at (512) 458–7708 at least four days prior
to the meeting.
Contact: Margaret Henderson, 1100 West 49th Street, Austin, Texas
78756, (512) 834–6688.
Filed: November 25, 1997, 10:28 a.m.
TRD-9715871
♦ ♦ ♦
Saturday, December 6, 1997, 11:00 a.m.
Tower Building, Room T-607, Texas Department of Health, 1100
West 49th Street
Austin
Texas Radiation Advisory Board Fee Committee
AGENDA:
The committee will introduce guests, discuss and possibly act on:
recommendation for final adoption of rules (25 Texas Administrative
Code (TAC) §289.204) on uranium and late fee penalty only;
recommendation for proposal of fees (25 TAC §289.204); items not
requiring action; and public comment.
To request an accommodation under the ADA, please contact
Suzzanna C. Currier, ADA Coordinator in the Office of Civil Rights
at (512) 458–7627 or TDD at (512) 458–7708 at least four days prior
to the meeting.
Contact: Margaret Henderson, 1100 West 49th Street, Austin, Texas
78756, (512) 834–6688.
Filed: November 25, 1997, 10:28 a.m.
TRD-9715872
♦ ♦ ♦
Saturday, December 6, 1997, 1:30 p.m.
Tower Building, Room T-607, Texas Department of Health, 1100
West 49th Street
Austin
Texas Radiation Advisory Board
AGENDA:
The board will discuss and possibly act on: election of officers;
introduction of guests; approval of minutes from the previous meet-
ing; consolidation of permitting and licensing actions; food irradia-
tion report; uranium rules (final adoption of 25 Texas Administrative
Code (TAC) §289.260; and repeal of 30 TAC, Chapter 336 for the
Texas Natural Resource Conservation Commission); Medical Com-
mittee (report on regulation of positron emission tomography (PET)
radiopharmaceuticals; and report on osteoporosis screening criteria;
Fee Committee (proposal of fee rules 25 TAC §289.204); and final
adoption of fee rules on uranium and late fee penalty only (25 TAC
§289.204); Executive Committee (recommendation for final adoption
of Texas Regulations for Control of Radiation rules (Part 11, 25 TAC,
§289.201 (General Provisions); Part 14, 25 TAC §289.257 (Packag-
ing and Transportation of Radioactive Materials); Part 21, 25 TAC
§289.202 (Basic Standards); Part 41, 25 TAC §289.252 (Licensing
of Radioactive Materials) and Part 44, 25 TAC §289.254 (Waste Pro-
cessing and Storage)); proposal of laser rules (25 TAC §289.301);
proposal of rules on Notices, Instructions, and Reports to Workers
(25 TAC §289.203); Waste and Industrial Committee (Proposal of
Texas Natural Resource Conservation Commission rules (30 TAC,
Chapter 39, Subchapter F on notices; 30 TAC, Chapter 305, Sub-
chapters B and C on process, emergency orders, and applications for
permits; and 30 TAC, Chapter 336, subchapters A-D, F-I on decom-
missioning and buried waste sites)); Ad Hoc Committee on Lasers
(report on adequate regulatory policy); Program reports (Texas Nat-
ural Resource Conservation Commission; Railroad Commission of
Texas; Texas Low-Level Radioactive Waste Disposal Authority; and
the Texas Department of Health’s Bureau of Radiation Control); items
not requiring action; public comment; and the setting of future meet-
ing dates.
To request an accommodation under the ADA, please contact
Suzzanna C. Currier, ADA Coordinator in the Office of Civil Rights
at (512) 458–7627 or TDD at (512) 458–7708 at least four days prior
to the meeting.
Contact: Margaret Henderson, 1100 West 49th Street, Austin, Texas
78756, (512) 834–6688.
Filed: November 25, 1997, 10:28 a.m.
TRD-9715873
♦ ♦ ♦
Monday, December 8, 1997, 9:30 a.m.
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The board will discuss and possibly act on: approval of the
minutes of the September 8, 1997 meeting; introduction of Pam
Weaver, representative of the North American Registry of Midwives
(NARM); presentation of an overview of NARM: recommendation
for resolution of complaint (97–03; reports (proposed education and
documentation rules ( 25 Texas Administrative Code, Chapter 37);
Grievance Rules Committee; and border project (March of Dimes));
vote regarding possibly changing the meeting day of the board from
Monday to Saturday; setting midwifery board meeting dates for 1998;
resignation of Dr. Elizabeth Cole; vote on the board chair and vice-
chair; and announcements and comments (no midwifery board action
required).
To request an accommodation under the ADA, please contact
Suzzanna C. Currier, ADA Coordinator in the Office of Civil Rights
at (512) 458–7627 or TDD at (512) 458–7708 at least four days prior
to the meeting.
Contact: Belva Alexander, 1100 West 49th Street, Austin, Texas
78756, (512) 458–7111.
Filed: November 25, 1997, 10:28 a.m.
TRD-9715874
♦ ♦ ♦
Monday, December 8, 1997, 11:00 a.m.
Tower Building, Room T-607, Texas Department of Health, 1100
West 49th Street
Austin
Midwifery Board Grievance Rules Committee
AGENDA:
The committee will discuss and possibly act on: a review of the
amended flow chart; writing assignments (peer review; process for
filing official complaints; hearing procedures on informal hearings;
recommendations/sanctions regarding informal hearings; classifica-
tion of complaints; and how the complaint gets to the midwifery
board and other entities); determination of whether to continue with
present writing assignments or make new assignments; setting of the
next committee meeting date and time; and evaluation of this meet-
ing.
To request an accommodation under the ADA, please contact
Suzzanna C. Currier, ADA Coordinator in the Office of Civil Rights
at (512) 458–7627 or TDD at (512) 458–7708 at least four days prior
to the meeting.
Contact: Belva Alexander, 1100 West 49th Street, Austin, Texas
78756, (512) 458–7111.
Filed: November 25, 1997, 10:28 a.m.
TRD-9715875
♦ ♦ ♦
Monday, December 9, 1997, 10:30 a.m.
Main Building, Room G-107, Texas Department of Health, 1100 West
49th Street
Austin
Hospital Data Advisory Committee New Member Orientation
AGENDA:
The committee will welcome and introduce new members and will
discuss and possibly act on: an overview of the Texas Department
of Health and the Bureau of State Health Data and Policy Analysis;
stipulate the function and responsibility of the Hospital Data Advisory
Committee; committee activities; and review of the bylaws.
To request an accommodation under the ADA, please contact
Suzzanna C. Currier, ADA Coordinator in the Office of Civil Rights
at (512) 458–7627 or TDD at (512) 458–7708 at least four days prior
to the meeting.
Contact: Ann Henry, 1100 West 49th Street, Austin, Texas 78756,
(512) 458–7261.
Filed: November 25, 1997, 10:29 a.m.
TRD-9715876
♦ ♦ ♦
Tuesday, December 9, 1997, 1:30 p.m.
Main Building, Room G-107, Texas Department of Health, 1100 West
49th Street
Austin
Hospital Data Advisory Committee
AGENDA:
The committee will discuss and possibly act on: approval of
the minutes of the last meeting; review and approval of the
1997 Cooperative Texas Department of Health/American Hospital
Association/Texas Hospital Association annual survey of hospitals;
update on the pilot project (electronic submission of 1996 hospital
survey data); review and approval of proposed amendments to rules
regarding nonprofit hospital charity care and community benefits
reporting (25 Texas Administrative Code §§13.11–13.19); public
comment; and the setting of the next Advisory Committee meeting
date.
To request an accommodation under the ADA, please contact
Suzzanna C. Currier, ADA Coordinator in the Office of Civil Rights
at (512) 458–7627 or TDD at (512) 458–7708 at least four days prior
to the meeting.
Contact: Ann Henry, 1100 West 49th Street, Austin, Texas 78756,
(512) 458–7261.
Filed: November 25, 1997, 10:29 a.m.
TRD-9715877
♦ ♦ ♦
Texas Health Insurance Risk Pool (“Health
Pool”)
Thursday, December 4, 1997, Board- 10:00 p.m., Audit
Subcommittee- 11:00 a.m.
William P. Hobby Building, 333 Guadalupe, Lobby, Room 100
Austin
Board, and Audit Subcommittee
AGENDA:
I. EXECUTIVE SESSION: Subcommittee/Board may meet in Exec-
utive Session in accordance with Texas Open Meetings Act to discuss
personnel matters/consult with counsel.
II. Subcommittees: Audit: Discussion of and possible recommen-
dations re: budget items, bank accounts, lines of credit and other
financial matters.
III. Board: Reports, possible recommendations from subcommittee
and discussion re same. Discussion regarding and possible approval
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of benefit plans and policy language. Discussion and action regarding
rates for Health Pool coverage. Discussion and possible approval of
application for Health Pool coverage and change form and data form
for assessments. Possible discussion and action re: budget matters;
access to providers in rural areas; fees for administrator services;
prescriptions/pharmacy benefits and providers; penalty provisions
for administrator’s performance; contract for administrative services;
internet website; management/administrative matters. Other items:
business plan and division of duties; financial reporting. Future
meetings and timelines; other administrative matters.
Contact: Rhonda Myron, 333 Guadalupe Street, Austin, Texas 78711,
(512) 463–6651.
Filed: November 24, 1997, 4:34 p.m.
TRD-9715847
♦ ♦ ♦
Texas Healthy Kids Corporation (“THKC”)
Tuesday, December 2, 1997, 9:30 a.m.




I. Executive Session: The Board may meet in Executive Session in
accordance with the Texas Open Meetings Act to discuss personnel
matters, legal matters with outside counsel or from THKC staff
briefing.
II. Board Agenda: Call to order; certification of quorum and approval
of minutes of November 24, 1997 meeting: deliberation regarding
hiring permanent Executive Director, and possible interviews of can-
didate(s) and hiring of permanent Executive Director. Briefings from
THKC staff, deliberations and possible approval/action/authorization
of persons to executive necessary documents/execution of necessary
documents regarding the following : THKC organizational chart and
authorization to Executive Director to hire personnel approved in such
chart; financial report, draft THKC budget, business plan and related
documents; plan of operation; contracts, other documents necessary
for THKC to retain any outside legal counsel necessary for general or
specific legal matters, including tax counsel, and possible interviews,
retention of counsel; requests for proposal, contracts or other docu-
ments necessary to retain outside actuarial consultant and independent
accountant/auditor, and possible interviews, retention of persons for
these positions; marketing issues; possible award of Robert Woods
Johnson Foundation Grant and financial/accounting or other issues
related to same; scenarios of how Texas may apply federal money
available for children’s health programs. Possible briefing from out-
side counsel, THKC staff, regarding to what extent THKC is affiliated
with the state for various purposes, and regarding application to IRS
for tax-exempt status as a nonprofit corporation and related issues,
and possible deliberation/approval/action/authorization of persons to
execute necessary documents/execution of necessary documents re-
garding same. Deliberation and possible action regarding timelines,
future meeting, other administrative or procedural matters relating
organizations and start-up of THKC; general vision and goals for
THKC. Time for public comment.
Contact: Tyrette Hamilton, 333 Guadalupe Street, Mail Code Number
113–2A, Austin, Texas 78701, (512) 463–3046.
Filed: November 25, 1997, 8:01 a.m.
TRD-9715854
♦ ♦ ♦
Texas Higher Education Coordinating Board
Thursday, December 4, 1997, 9:00 a.m.
The University of Texas at Dallas; McDermott Suite, McDermott




The Committee will hear presentations on the following projects;
University of Texas at Dallas-Housing Project; University of Texas
at Austin — McDonald Observatory Visitors Center; University
of Texas at San Antonio — ITC Energy Performance Contract;
University of Texas HSC at San Antonio-Land Acquisition/Gift;
University of North Texas — Speech and Hearing Clinic and West
Hall Renovation (Housing); Texas Woman’s University — Stark/
Guinn Halls Renovation; Stephen F. Austin State University- Land
Acquisition and Athletic Field; University of Houston- Center for
Public Broadcasting and Charter School; University of Houston-
Downtown — Energy Performance Contract/Cost Savings Project;
Texas Southern University — E.O. Bell Hall Renovation; Art
Building Renovation.
Contact: Roger Elliott, P.O. Box 12788, Capitol Station, Austin, Texas
78711, (512) 483–6130.
Filed: November 24, 1997, 11:58 a.m.
TRD-9715655
♦ ♦ ♦
Thursday, December 4, 1997, 9:00 a.m.
The University of Texas at Dallas; McDermott Suite, McDermott




The Committee will hear presentations on the following projects;
University of Texas at Dallas-Housing Project; University of Texas
at Austin — McDonald Observatory Visitors Center; University
of Texas at San Antonio — ITC Energy Performance Contract;
University of Texas HSC at San Antonio-Land Acquisition/Gift;
University of North Texas — Speech and Hearing Clinic and West
Hall Renovation (Housing); Texas Woman’s University — Stark/
Guinn Halls Renovation; Stephen F. Austin State University- Land
Acquisition and Athletic Field; University of Houston- Charter
School; University of Houston-Downtown — Energy Performance
Contract/Cost Savings Project; Texas Southern University — E.O.
Bell Hall Renovation; Art Building Renovation; UT-El Paso —
Mechanical Upgrades; and UT Southwest Medical Center — Dallas
— Thermal Energy Plant R&R.
Contact: Roger Elliott, P.O. Box 12788, Capitol Station, Austin, Texas
78711, (512) 483–6130.
Filed: November 24, 1997, 11:58 a.m.
TRD-9715809
♦ ♦ ♦
Tuesday, December 9, 1997, 9:00 a.m.
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Chevy Chase Office Complex, Building I, Room 1.100A, 7700 Chevy
Chase Drive
Austin
Health Professions Education Advisory Committee
AGENDA:
Approval of Summary Notes of the September 9, 1997 HPEAC Meet-
ing; Texas Physical Therapy Association (TPTA) Report; Briefing on
Chapter 5 (Program Development, Subchapter H; Approval of Dis-
tance Learning for Public Colleges and Universities);
Action Items: Interdivisional Review Criteria for Health Program
Proposals from Community and Technical Colleges (CTC) that would
undergo HPEAC Review; Establishment of an HPEAC Statewide
Needs Assessment Subcommittee; Current Coordinating Board Policy
regarding the Five-Year Entry-Level Bachelor of Science in Pharmacy
(BSPhr) degree with a major in Pharmacy; and Consideration of New
Degree Programs.
Information Items: Coordinating Board Staff Reports; and Other
Business.
Contact: Alfred Maldonado, THECB, P.O. Box 12788, Capitol Station,
Austin, Texas 78711, (512) 483–6213.




Friday, December 5, 1997, 9:00 a.m.




Update on Heritage Tourism Activities
1. Update on long term activities
2. Update on short term activities
Contact: Dr. Mario Sanchez, P.O. Box 12276, Austin, Texas 78711,
(512) 463–5754.
Filed: November 24, 1997, 3:13 p.m.
TRD-9715832
♦ ♦ ♦
Texas Department of Human Services (TDHS)
Tuesday, December 9, 1997, 9:00 a.m.




This meeting will focus on the reports form the subcommittees on
Pilot Site Selection and the Pilot Model.
Contact: Trena Barnett, P.O. Box 149030, Austin, Texas 78714–9030,
(5120 438–3765.
Filed: November 21, 1997, 1:44 p.m.
TRD-9715680
♦ ♦ ♦
State Independent Living Council
Thursday, December 4, 1997, 8:30 a.m.
Radisson Hotel on Town Lake, 111 Cesar Chavez Street
Austin
Evaluation of Independent Living Committee
AGENDA:
8:30 — Call to Order
8:45 — Plan for Needs Assessment
Review of Process to Date
Options for Use of Existing Data
Options for Consumer Input




Contact: John Meinkowsky, 555 North Lamar, Suite J-125, Austin,
Texas 78751, (512) 467–0744.
Filed: November 21, 1997, 12:29 p.m.
TRD-9715668
♦ ♦ ♦
Thursday, December 4, 1997, 10:30 a.m.




10:30 — Call to Order
10:45 — Development of State Plan
Review Objectives in State Plan (Att. 9)
Proposals for Next 3–Year State Plan
12:00 — Adjourn.
Contact: John Meinkowsky, 555 North Lamar, Suite J-125, Austin,
Texas 78751, (512) 467–0744.
Filed: November 21, 1997, 12:29 p.m.
TRD-9715669
♦ ♦ ♦
Thursday-Friday, December 4–5, 1997, 1:00 p.m. and 8:00
a.m. Respectively




1:00 — Call to Order (Agenda, Minutes)
1:15 — Reports (TRC, TCB, Financial, ARCIL)
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2:00 — Public Comment
3:00 — By-Laws Amendments
3:30 Committee Breakouts
Finance Committee
4:30 — Committee Breakouts




8:00 — Plan for Needs Assessment
12:00 — Lunch
1:00 — Vote on Committee Recommendations
3:00 — Adjourn
Contact: John Meinkowsky, 555 North Lamar, Suite J-125, Austin,
Texas 78751, (512) 467–0744.
Filed: November 21, 1997, 12:29 p.m.
TRD-9715670
♦ ♦ ♦
Texas Department of Insurance
Thursday, December 4, 1997, 8:00 a.m.




Reconvening in Docket Number 2279, to complete the live testi-
mony, specifically to consider prefiled supplemental testimony with
corrected exhibits filed by the Office of Public Insurance Counsel
(OPIC) in connection with the hearing for consideration of the set-
ting of title premium rates and other matters with rate implications.
The hearing on this matter began on November 18 and continued
through November 20, when it was recessed to resume on December
4, 1997. The Commissioner has jurisdiction over the promulgation
of premium rates, and over other matters as set out in notice dated
December 31, 1996 and noticed in the January 10, 1997 issue of the
Texas Register (22 TexReg 404), pursuant to Texas Insurance Code,
Articles 1.02, 1.04, 9.01, 9l.02, 9.07 and 9.21 and the Texas Admin-
istrative Code, Title 28, Section 9.1. Procedure of the hearing will be
governed by the Rules of Practice and Procedure before the Depart-
ment of Insurance (TAC Title 28, Chapter 1, subchapter A) and the
Administrative Procedure Act (Texas Gov’t Code, Chapter 2001.)
Contact: Bernice Ross, 333 Guadalupe Street, Mail Code 113–2A,
Austin, Texas 78701, (512) 463–6328.
Filed: November 25, 1997, 10:28 a.m.
TRD-9715866
♦ ♦ ♦
Tuesday December 9, 1997, 9:00 a.m.
Stephen F. Austin Building, 1700 North Congress Avenue, Suite 1100
Austin
AGENDA:
Docket Number 454–97–2105.E Hearing concerning the Plea to the
Jurisdiction in the matter of DURHAM TEMPORARIES, INC. V.
FACILITY INSURANCE CORPORATION.
Contact: Bernice Ross, 333 Guadalupe Street, Mail Code 113–2A,
Austin, Texas 78701, (512) 463–6328.
Filed: November 25, 1997, 3:33 p.m.
TRD-9715909
♦ ♦ ♦
Tuesday, December 9, 1997, 1:00 p.m.
Stephen F. Austin Building, 1700 North Congress Avenue, Suite 1100
Austin
AGENDA:
Docket Number 454–97–1994.C To consider whether disciplinary
action should be taken against RONALD S. GRASSE, Bellaire, Texas,
who holds a Group I, Legal Reserve Life Insurance Agent’s License
and Local Recording Agent’s License issued by the Texas Department
of Insurance.
Contact: Bernice Ross, 333 Guadalupe Street, Mail Code 113–2A,
Austin, Texas 78701, (512) 463–6328.
Filed: November 25, 1997, 3:33 p.m.
TRD-9715910
♦ ♦ ♦
Wednesday, December 10, 1997, 9:00 a.m.
Stephen F. Austin Building, 1700 North Congress Avenue, Suite 1100
Austin
AGENDA:
Docket Number 454–97–1551.C In the matter of BRECKENRIDGE
ABSTRACT AND TITLE CORPORATION (reset from October 8,
1997).
Contact: Bernice Ross, 333 Guadalupe Street, Mail Code 113–2A,
Austin, Texas 78701, (512) 463–6328.
Filed: November 25, 1997, 3:33 p.m.
TRD-9715911
♦ ♦ ♦
Wednesday, December 10, 1997, 9:00 a.m.
Stephen F. Austin Building, 1700 North Congress Avenue, Suite 1100
Austin
AGENDA:
Docket Number 454–97–1550.E In the matter of TRAVELER’S IN-
DEMNITY COMPANY OF CONNECTICUT F/K/A/ TRAVELERS
INDEMNITY COMPANY OF RHODE ISLAND V. TEXAS WORK-
ERS’ COMPENSATION INSURANCE FACILITY.
Contact: Bernice Ross, 333 Guadalupe Street, Mail Code 113–2A,
Austin, Texas 78701, (512) 463–6328.
Filed: November 25, 1997, 3:33 p.m.
TRD-9715912
♦ ♦ ♦
Thursday, December 11, 1997, 9:00 a.m.
Stephen F. Austin Building, 1700 North Congress Avenue, Suite 1100
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Austin
AGENDA:
Docket Number 454–97–1941.C To consider the application of
CARLOS RODRIGUEZ, San Antonio, Texas, for a Group I Insurance
Agent’s License to be issued by the Texas Department of Insurance.
Contact: Bernice Ross, 333 Guadalupe Street, Mail Code 113–2A,
Austin, Texas 78701, (512) 463–6328.




Tuesday, December 2, 1997, 10:00 a.m.




Approval of previous board meeting minutes; pooling applications:
Giddings Austin Chalk-3 and Giddings (Buda) Fields, Milam and
Robertson Cos.; Joaquin Field, Shelby Co.; Giddings Austin Chalk-
3, Robertson Co.; Brown and Thorp (Clear Fork), Pecos Co.; Jameson
(Strawn), Coke Co.; Barstow (Wolfcamp), Ward Co.; Wildcat
Field, Gaines Co.; application to lease zeolite to surface owner of
approximately 3,833.45 acres, Presidio County pursuant to §53.081
of the Natural Resources Code; consideration of additional tracts,
terms and conditions for the January 6, 1998 special oil and gas lease
sale; commercial easement amendments, Laguna Madre, Cameron
Co.; easement renewals, applications and amendments, Baffin Bay,
Kleberg Co.; Carancahua Bay, San Jacinto Co.; Carancahua Bay,
Jackson Co.; Copano Bay, Aransas Co.; Carancahua Bay, Calhoun
Co.; Colorado River, Matagorda Co.; Taylor Lake, Harris Co.;
San Barnard River, Brazoria Co.; Offatts Bayou, Galveston Co.;
structure (cabin ) permit renewals, requests and terminations, Laguna
Madre, Kenedy Co.; and Laguna Madre, Kleberg Co.; direct land
sales, File Numbers 110254 and File 152805, and File SF 13078,
Freestone Co.; Closed Session and Open Session- consideration
of audit compromise and settlement agreement between the State
of Texas and Conoco, Inc. and associated waiver of penalties
and interest; Closed Session and Open Session — status report,
evaluation and analysis of the General Land Office’s legal counsel
regarding: (i) potential litigation of royalty under payment claims
against TransTexas Gas Corporation and its successor lessees; and
(ii) the ongoing settlement discussion regarding such claims; Closed
Session and Open Session — consideration of contract to sell 22
acres, El Paso Co.; Closed Session and Open Session — consideration
of proposal to acquire and lease 3.294 acres in San Antonio, Bexar
County, being Lot 18, Sumner Suites Subdivision; Closed Session —
pending or contemplated litigation, or settlement offers.
Contact: Linda K. Fisher, 1700 North Congress Avenue, Room 836,
Austin, Texas 78701, (512) 463–5016.
Filed: November 24, 1997, 3:25 p.m.
TRD-9715833
♦ ♦ ♦
Texas Appraiser Licensing and Certification
Board
Wednesday, December 10, 1997, 8:30 a.m.




Call to order, discussion and possible action or adoption of recom-
mendations to the Texas Appraiser Licensing and Certification Board
concerning complaints and agreed orders for complaint files num-
bered: 95–005, 95–012, 96–010, 96–012, 96–013, 96–018, 96–019,
96–022, 96–024, 96–031, 97–006, 97–011, 97–015, 97–020, 97–023,
97–026, 97–028, 98–003, 98–004, 98–005, 98–006, 98–007, 98–008,
98–009, 98–010, 98–011; and enforcement and complaint resolution
policies and procedures; informal conference with respondent and/or
complainant concerning complaint file numbered 97–028; and pos-
sible action or adoption of recommendations to the Texas appraiser
Licensing and Certification Board; informal conference with respon-
dent and/or complainant concerning complaint file numbered 97–011;
and possible action or adoption of recommendations to the Texas Ap-
praiser Licensing and Certification board; adjourn.
Contact: Renil C. Liner; P.O. Box 12188; Austin, Texas 78711–2188,
(512) 465–3950.
Filed: November 25, 1997, 11:10 a.m.
TRD-9715889
♦ ♦ ♦
Wednesday, December 10, 1997, 1:30 p.m.




Call to order, consideration and possible adoption of the minutes
of the October 21, 1997, Education Committee meeting; discussion
and possible recommendations to the Texas Appraiser Licensing and
Certification Board concerning education policies, procedures, rules
and requirements including qualifying education, appraiser continu-
ing education (ACE), examinations, TALCB Rules (22 TAC §153),
the TALC Act (Article 6573a.2, V.T.C.S.), Appraiser Qualifications
Board (AQB) criteria and interpretations, distance education, course
approval vs. acceptance, acceptability of TREC mandatory continu-
ing education (MCE) courses, scope of practice, and Uniform Stan-
dards of Professional Appraisal Practice (USPAP) courses and re-
quirements, and a National Uniform Standards of Professional Ap-
praisal Examination; discussion and possible recommendations to
the Texas Appraiser Licensing and Certification Board on possible
amendments to the TALCB Rules, 22 TAC §153.1 relating to Defini-
tions, §153.13 relating to Educational Requirements, §153.18 relat-
ing to Appraiser Continuing Education, and new §153.8 relating to
Scope of Practice; discussion and possible recommendations to the
Texas Appraiser Licensing and Certification Board Texas Appraiser
Licensing and Certification Board concerning approval of courses for
meeting qualifying (pre-licensure) education and appraiser continu-
ing education (ACE) requirements; discussion and possible recom-
mendations to the Texas Appraiser Licensing and Certification Board
concerning other educational or examination matters; adjourn.
Contact: Renil C. Liner; P.O. Box 12188, Austin, Texas 78711, (512)
465–3950
Filed: November 25, 1997, 11:19 a.m.
TRD-9715890
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♦ ♦ ♦
Thursday, December 11, 1997, 8:30 a.m.




Call to order, discussion and possible recommendations to the Texas
Appraiser Licensing and Certification Board concerning the FY 1998
operating budget, Board and staff travel, and other fiscal matters;
adjourn.
Contact: Renil C. Liner; P.O. Box 12188; Austin, Texas 78711–2188,
(512) 465–3950.
Filed: November 25, 1997, 11:10 a.m.
TRD-9715888
♦ ♦ ♦
Thursday, December 11, 1997, 9:30 a.m.
TALCB Conference Room 235, 1101 Camino La Costa
Austin
AGENDA:
Call to order, comments by the Chair; consideration and possible ap-
proval of the minutes of the October 23, 1997, TALCB meeting; staff
reports; discussion and possible action concerning active certifications
and licenses; certifications and licenses issued; applications; renewals;
examinations; experience verification audits; new enforcement po-
sition; TALCB Appraiser Report; federal activities and guidelines;
Federal Registry; “National Uniform Appraiser Examination Work-
ing Group”, the AARO national conference; and AARO resolutions
regarding appraisal management companies and mortgage brokers;
report from the Education Committee; discussion and possible action
concerning recommendations of the Education Committee regarding
educational requirements, approval of courses for meeting educational
requirements, and other educational matters from the December 10,
1997, Education Committee meeting; discussion and possible action
to public in the Texas Register proposed rules, as recommended by
the Education Committee, 22 TAC §153.1, relating to definitions,
§153.13 relating to Educational Requirements, §153.18 relating to
Appraiser Continuing Education, and new §153.8 relating to Scope
of Practice; report from the Budget Committee, discussion and pos-
sible action regarding the FY 1998 operating budget; board and staff
travel, and other fiscal matters; report from the Enforcement Com-
mittee; consideration and possible action concerning complaints and
agreed orders for complaint files numbered 95–005, 95–012, 96–010,
96–012, 96–013, 96–018, 96–019, 96–022, 96–024, 96–031, 97–006,
97–011, 97–015, 97–020, 97–023, 97–026, 97–028, 98–003, 98–004,
98–005, 98–006, 98–007, 98–008, 98–009, 98–010, 98–011; and
enforcement and complaint resolution policies and procedures; dis-
cussion and possible action concerning signing of appraisal reports;
the development and preparation of appraisals and appraisal reports
by unlicensed or non-certified individuals; and responsibilities and
obligations of those who sign appraisal reports; comments and pre-
sentations from visitors; selection of dates of subsequent meetings.
Adjourn.
Contact: Renil C. Liner; P.O. Box 12188; Austin, Texas 78711–2188,
(512) 465–3950.
Filed: November 26, 1997, 10:20 a.m.
TRD-9715977
♦ ♦ ♦
Texas Department of Licensing and Regulation
Wednesday, December 3, 1997, 9:00 p.m.





According to the complete agenda, the Department will hold Ad-
ministrative Hearings to consider the possible assessment of admin-
istrative penalties and inspection fees against the following Respon-
dents: Parkland Memorial Hospital; Ramada Limited; Ramona Laun-
dry; Red Roof Inn; Regency Cleaners (Houston); Regency Cleaners
(Irving); and Lee Robinson for failing to pay inspection/certification
fee(s) to obtain certificates of operation for the above Respondents’
boiler(s), a violation of Texas Health and Safety Code Annotated (the
Code) Chapter 755 and 16 Texas Administrative Code (TAC) Chapter
65, pursuant to the Code and Tex. Rev. Civ. Stat. Ann. Articles
9100; Tex. Govt. Code. Chapter 2001 (APA); and 16 TAC Chapter
65.
Contact: Allyson Lednicky, 920 Colorado, E.O. Thompson Building,
Austin, Texas 78701, (512) 463–3192
Filed: November 24, 1997, 2:23 p.m.
TRD-9715826
♦ ♦ ♦
Wednesday, December 3, 1997, 1:00 p.m.





According to the complete agenda, the Department will hold Admin-
istrative Hearings to consider the possible assessment of administra-
tive penalties and inspection fees against the following Respondents:
Paradise Center, PMM Investment Castings; Polks Cleaners; Pon-
derosa Apartments; Radisson Hotel; Ramada Inn (Kerrville); Fred
Salazar; Joel A. Sellers; and Monsoor Shah for filing to pay boiler
inspection/certification fee(s) to obtain certificates of operation for the
above Respondents’ boiler(s), a violation of Texas Health and Safety
Code Annotated (the Code) Chapter 755 and 16 Texas Administrative
Code (TAC) Chapter 65, pursuant to the Code and Tex. Rev. Civ.
Stat. Ann. Articles 9100; Tex. Govt. Code. Chapter 2001 (APA);
and 16 TAC Chapter 65.
Contact: Allyson Lednicky, 920 Colorado, E.O. Thompson Building,
Austin, Texas 78701, (512) 463–3192
Filed: November 24, 1997, 2:23 p.m.
TRD-9715827
♦ ♦ ♦
Texas Life, Accident, Health and Hospital Service
Insurance Guaranty Association
Monday, December 8, 1997, 10:00 a.m.
Admiral’s Club, Terminal 3E, Gate 33, Room 9
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Dallas
Special Meeting of Board of Directors
AGENDA:
The following agenda is for a Special Meeting of the Board of
Directors, called at the request of the Board Chair.
Consideration and possible action on: 1) Executive Session: a)
discussion of bids for management contract b) personnel issues
regarding specific employees; c) discussion of retaining counsel to the
Board; 2) Matters Discussed in Executive Session; 3) appointment of
an Executive Director for the Association; 4) Contract for the sale of
fixed assets of the Association and 5) Next meeting date.
Contact: C.S. La Shelle, 301 Congress, #500, Austin, Texas 78701,
(512) 476–5101.
Filed: November 26, 1997, 11:29 a.m.
TRD-9715988
♦ ♦ ♦
Texas State Board of Medical Examiners
Thursday, November 20, and Saturday, November 22, 1997,
10:30 a.m. and 8:30 a.m. respectively.
333 Guadalupe Street, Tower 2, Suite 225
Austin
EMERGENCY REVISED AGENDA:
In addition to the previously posted agenda, the following changes
have been made; Cancellation of agenda item, request for termination
of suspension regarding Dennis Shaughnessy, M.D.; cancellation of
agenda item remand proposal for decision regarding B.R. Ringer, Jr.
D.O.; addition of request for termination of suspension; and addition
of consideration and approval of termination of suspension orders.
Executive Session under Authority of the Open Meetings Act,
§551.071 of the Government Code, and Article 4495B, §§2.07(B)
and 2.09(o), Texas Revised Civil Statutes, and the Medical Practice
Act, Article 4495b, §3.081, Texas Revised Civil Statutes.
REASON FOR EMERGENCY: Information received, requiring
prompt consideration.
Contact: Pat Wood, P.O. Box 2018, Austin, Texas 78768–2018, (512)
305–7016.
Filed: November 19, 1997, 3:47 p.m.
TRD-9715613
♦ ♦ ♦
Thursday, November 20, 1997, 11:00 a.m.
333 Guadalupe Street, Tower 2, Suite 225
Austin




Executive Session under Authority of the Open Meetings Act,
§551.071 of the Government Code, and Article 4495B, §§2.07(B)
and 2.09(o), Texas Revised Civil Statutes, and the Medical Practice
Act, Article 4495b, §3.081, Texas Revised Civil Statutes.
Discussion/recommendation regarding falsification of applications for
licensure
Letters of eligibility, Section 3.04(g)(3) of the Medical Practice Act
Review of applications for licensure for a determination of eligibility
referred to the committee by the Executive Director
Proposed rule changes regarding examination combinations
Proposed rule changes regarding eligibility requirements for a Tem-
porary Faculty License
Discussion/recommendation regarding Federation of State Medical
Boards “Federation Credentials Verification Service”
Adjourn.
Executive Session under Authority of the Open Meetings Act,
§551.071 of the Government Code, and Article 4495B, §§2.07(B)
and 2.09(o), Texas Revised Civil Statutes, and the Medical Practice
Act, Article 4495b, §3.081, Texas Revised Civil Statutes.
REASON FOR EMERGENCY: Information received, requiring
prompt consideration.
Contact: Pat Wood, P.O. Box 2018, Austin, Texas 78768–2018, (512)
305–7016.
Filed: November 19, 1997, 3:47 p.m.
TRD-9715614
♦ ♦ ♦
Thursday, November 20, 1997, 1:00 p.m.






Executive Session under Authority of the Open Meetings Act,
§551.071 of the Government Code, and Article 4495B, §§2.07(B)
and 2.09(o), Texas Revised Civil Statutes, to consult with counsel
regarding pending or contemplated litigation.
Discussion and possible action on request for reconsideration of the
application of Patrick Vaughn Solcher, M.D.
Review of licensure applicants referred to the Endorsement Com-
mittee by the Executive Director for determinations of eligibility for
licensure
Review of licensure applicants to be considered for permanent
licensure by endorsement.
Adjourn.
Executive Session under Authority of the Open Meetings Act,
§551.071 of the Government Code, and Article 4495B, §§2.07(B)
and 2.09(o), Texas Revised Civil Statutes, and the Medical Practice
Act, Article 4495b, §3.081, Texas Revised Civil Statutes.
REASON FOR EMERGENCY: Information received, requiring
prompt consideration.
Contact: Pat Wood, P.O. Box 2018, Austin, Texas 78768–2018, (512)
305–7016.
Filed: November 19, 1997, 3:47 p.m.
TRD-9715615
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♦ ♦ ♦
Thursday, December 4, 1997, 9:00 a.m.




Probation Appearance, 9:00 a.m. — Dana, Andrew Butler, MD,
Lubbock, Texas
Probation Appearance, 9:00 a.m. — Michael Kevin Boone, MD, El
Paso, Texas
Modification Request, 9:30 a.m. — Mukand Lal Arora, MD,
Houston, Texas
Probation Appearance, 9:30 a.m. — Jack L. Baker, MD, Houston,
Texas
Termination Request, 10:00 a.m. — Gustavo Adolfo Ortez, MD,
Houston, Texas
Probation Appearance, 10:00 a.m. — Barbara Haden Briner, MD,
Humble, Texas
Probation Appearance, 10:00 a.m. — John Whitfield Culberson, MD,
Houston, Texas
Probation Appearance, 10:00 a.m. — Rick Allen Boyles, MD, Deer
Park, Texas
Termination Request, 10:30 a.m. — Douglas Robert Sharp, DO,
Houston, Texas
Termination Request, 1:30 p.m. — Patrick Kelly Miles, DO,
Oklahoma City, Oklahoma
Modification Request, 2:30 a.m. — Eric Heston Scheffey, MD,
Houston, Texas
Executive Session under Authority of the Open Meetings Act,
§551.071 of the Government Code, and Article 4495B, §§2.07(B) and
2.09(o), Texas Revised Civil Statutes, Regarding Pending or Contem-
plated Litigation.
Contact: Pat Wood, P.O. Box 2018, Austin, Texas 78768–2018, (512)
305–7016.
Filed: November 25, 1997, 10:28 a.m.
TRD-9715863
♦ ♦ ♦
Texas Military Facilities Commission
Friday-Saturday, December 5–6, 1997, 8:00 and 10:00 re-
spectively
2200 West 35th Street, Building 64
Austin
New Members, Audit Committee, Full Commission
AGENDA:






6. Close of Business
Audit Committee — December 6, 1997, 8:00 a.m.
Full Commission — December 6, 1997, at 10:00 a.m.
1. Administrative Matters
2. Executive Director’s Update
3. Property
4. Executive Session
5. Public Comments/Close of Business
Persons with disabilities desiring to attend this meeting and who may
require accommodation are required to contact Julie Wright at least
3 days prior to the meeting.
Contact: Julie Wright, P.O. Box 5426, Austin, Texas 78763, (512) 406–
6971.
Filed: November 24, 1997, 8:26 a.m.
TRD-9715744
♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Wednesday, December 3, 1997, 9:30 a.m.
Room 201S, Building E, 12100 Park 35 Circle
Austin
AGENDA:
The Commission will consider approving the following matters on the
attached agenda: Class 2 Modification; Hearing Request; Superfunds;
Air Agreed Enforcement Orders; Air Enforcement Default Order;
Municipal Waste Discharge Enforcement Agreed Orders; Municipal
Solid Waste Default Order; Public Water Supply Enforcement Agreed
Orders; Public Water Supply Default Orders; Rules; Addendum:
Authorization to Construct; Public Water Supply Enforcement Default
Order; Second Addendum: Rule; Executive Session; the Commission
will consider items previously posted for open meeting and at such
meeting verbally postponed or continued to this date. With regard
to any item, the Commission may take various actions, including but
not limited to rescheduling an item in its entirety or for particular
action at a future date or time. (Registration for 9:30 agenda starts
8:45 until 9:25).
Contact: Doug Kitts, 12100 Park 35 Circle, Austin, Texas 78753, (512)
239–3317.
Filed: November 21, 1997, 5:02 p.m.
TRD-9715742
♦ ♦ ♦
Wednesday, December 3, 1997, 9:30 a.m.
Room 201S, Building E, 12100 Park 35 Circle
Austin
REVISED AGENDA:
The Commission will consider approving the following matters on
the addendum to agenda: Contract.
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Contact: Doug Kitts, 12100 Park 35 Circle, Austin, Texas 78753, (512)
239–3317.
Filed: November 25, 1997, 11:08 a.m.
TRD-9715885
♦ ♦ ♦
Thursday, December 4, 1997, 1:30 p.m.
Room 201S, Building E, 12100 Park 35 Circle
Austin
AGENDA:
This meeting is a work session for discussion between commissioners
and staff. No public testimony or comment will be accepted except
by invitation of the commission.
Contact: Doug Kitts, 12100 Park 35 Circle, Austin, Texas 78753, (512)
239–3317.
Filed: November 25, 1997, 12:49 p.m.
TRD-9715891
♦ ♦ ♦
Thursday, December 4, 1997, 1:30 p.m.
Room 201S, Building E, 12100 Park 35 Circle
Austin
REVISED AGENDA:
The commission will consider the following addendum to its’
December 4 Work Session: Rule.
Contact: Doug Kitts, 12100 Park 35 Circle, Austin, Texas 78753, (512)
239–3317.
Filed: November 25, 1997, 4:23 p.m.
TRD-9715925
♦ ♦ ♦
Wednesday, December 10, 1997, 1:30 p.m.
Holiday Inn-Emerald Beach, 1102 South Shoreline Boulevard
Corpus Christi
AGENDA:
I. Call to Order/Introductions/Minutes.
II. Program Update
III. Discussion/Approval of Draft Bays Plan and Implementation
Strategy
IV. Update on Characterization Reports and Approval of Reports
V. Update on Outreach Activities
VI. Discussion of Letter to Management Committee
VII. Additional Items/Adjourn.
Contact: Richard Volk, 6300 Ocean Drive, Natural Resource Center,
Suite 3300, Corpus Christi, Texas 78412, (512) 980–3420.
Filed: November 26, 1997, 8:59 a.m.
TRD-9715966
♦ ♦ ♦
Tuesday, December 16, 1997, 10:00 a.m.
1700 North Congress Avenue, 11th Floor Suite 1100
Austin
AGENDA:
For a hearing before an administrative law judge of the State Of-
fice of Administrative law judge of the State Office of Administrative
Hearings on an appeal filed by ratepayers of RED RIVER AUTHOR-
ITY OF TEXAS. The Board of Directors of the Red River Authority
of Texas approved an increase in water rates effective September 1,
1997, for its service area located in Grayson County, Texas. The
rate change involves water utility service, tap fees, late charges and
reconnect fees and affects the Preston Shores Subdivision. SOAH
Docket Number 582–97–2101.
Contact: Pablo Carrasquillo, P.O. Box 13025, Austin, Texas 78711–
3025, (512) 475–3445.
Filed: November 24, 1997, 11:38 a.m.
TRD-9715805
♦ ♦ ♦
Tuesday, December 16, 1997, 10:00 a.m.
1700 North Congress Avenue, 11th Floor Suite 1100
Austin
AGENDA:
For a hearing before an administrative law judge of the State Of-
fice of Administrative law judge of the State Office of Administrative
Hearings on an appeal filed by ratepayers of RED RIVER AUTHOR-
ITY OF TEXAS. The Board of Directors of the Red River Authority
of Texas approved an increase in water rates effective September 1,
1997, for its service area located in Clay County, Texas. The rate
increase affects two subdivisions, Lake Arrowhead Ranches Estates
and Arrowhead Lake lots. SOAH Docket Number 582–97–1883.
Contact: Pablo Carrasquillo, P.O. Box 13025, Austin, Texas 78711–
3025, (512) 475–3445.
Filed: November 24, 1997, 11:38 a.m.
TRD-9715804
♦ ♦ ♦
Texas Council on Offenders with Mental Impair-
ments
Monday, December 8, 1997, 10:00 a.m.




I. Call to Order
II. Roll Call
III. Public Comments/Introduction of Guests
IV. Approval of Minutes
V. Welfare Reform Act
VI. TDCJ Disability Grievance Process
VII. TDCJ Uniform Assessment Pilot
VIII. MOU Status Report
• CJAD/CSCD’s
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• TDCJ/TDMHMR







• General Legislative Matters
• Technical Assistance Manual
• Interdisciplinary Conference
Adjournment
Contact: Marcia L. Powders, 8610 Shoal Creek Boulevard, Austin,
Texas, (512) 406–5406.
Filed: November 24, 1997, 9:37 a.m.
TRD-9715785
♦ ♦ ♦
Texas Board of Pardons and Paroles
Thursday, December 4, 1997, 8:00 a.m.




A. Recognition of Guests
B. Presentation TDCJ-Programs and Services Division
C. Presentation by TDCJ-Parole Division
D. Consent Items
E. Board Committee and Staff Reports
F. Consideration and Action — Petition for Rule
G. Adoption of Proposed Rules as Published in the October 10, 1997
issue of the Texas Register (22 TexReg 10107)
H. Adoption of Proposed Repeal of Rules as Published in the October
10, 1997, issue of the Texas Register (22 TexReg 10107)
I. Adoption of Proposed Amendments to 37 TAC §143, et. seq.
II. Executive Session
A. Discussion with attorney concerning Lopez v. Rodriguez; Johnson
v. Rodriguez, et al; Miller v. Texas Board of Pardons and Paroles
(Closed in accordance with §551.071, Government Code).
Persons with disabilities who plan to attend this meeting and who
need auxiliary aids or services for persons who are deaf or hearing
impaired, readers, large print or Braille, are required to contact the
agency prior to the meeting so that appropriate arrangements can be
made.
Contact: Juanita Llamas, P.O. Box 13401, Austin, Texas 78711, (512)
463–1702.
Filed: November 24, 1997, 3:43 p.m.
TRD-9715835
♦ ♦ ♦
Texas State Board of Plumbing Examiners
Monday, December 1, 1997, 9:00 a.m.




December 1, 1997, 9:00 a.m. — Call to order and roll call.
Consideration of Minutes of 10/27/97 Enforcement Committee Meet-
ing for Adoption as Recorded
Informal Conference: Discussion and possible action on the following
case with the individual who has agreed to appear: Case #9800053–
Time- 9:30 a.m.
Review of Citation List and possible action.
Consideration of and possible action on cities with more than 5,000
inhabitants that have no licensed plumbing inspectors.
Complaint Cases for Review: The following cases will be reviewed
by and possibly acted upon by the Committee as time allows. Time
may not allow for all cases listed to be reviewed: Cases Number:
96–0198, 97–0174, 97–0332, 97–0344, 97–0608, 97–0534, 97–0745.
Contact: Robert Maxwell, 929 East 41st Street, Austin, Texas 78751,
(512) 458–2145, extension 233.
Filed: November 19, 1997, 4:30 p.m.
TRD-9715616
♦ ♦ ♦
Monday, December 8, 1997, 8:30 a.m.




1. Roll Call — 8:30 a.m.; 2. Recognize staff and visitors; 3. Minutes
of the October 13, 1997 Rules Review Committee Meeting; 4. Report
on Board action regarding Board Rules §365.11 and 367.1; 5. Report
Meeting with TNRCC regarding Board Rule §361.1; 6. Report and
possible action on Board Rule §365.2; 7. Discussion and possible
action on “hardship” in Board Rules; 8. Report and possible action
on Board Rule §367.9; 9. Discussion and possible action on Board
Rule §363.11; 10. Discussion and possible action on Board Rule
§365.14; 11. Adjourn.
Contact: Mary Lou Lane, 929 East 41st Street, Austin, Texas 78751,
(512) 458–2145, extension 222.
Filed: November 25, 1997, 11:09 a.m.
TRD-9715887
♦ ♦ ♦
Monday, December 8, 1997, 8:30 a.m.
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11. Discussion and possible action on Board Rule §363/1 Examina-
tions, Qualifications (c) Plumbing Inspection (2)(c) addition of “suc-
cessful completion of International Conference of Building Officials
Plumbing Inspector certification as a partial qualifier for the Board
Plumbing Inspector examination”; 12. Adjourn.
Contact: Mary Lou Lane, 929 East 41st Street, Austin, Texas 78751,
(512) 458–2145, extension 222.
Filed: November 25, 1997, 4:12 p.m.
TRD-9715923
♦ ♦ ♦
Monday, December 8, 1997, 2:00 p.m.




1. Roll Call – 2:00 p.m.; 2. Recognize staff and visitors; 3. Review
and approve the minutes of the October 13, 1997 Committee Meeting;
4. Discussion and possible action on providers reporting to DIR; 5.
Report from PECT on 99/2000 Continuing Education textbook; 6.
Report from PECT on Scantron system; 7. Report from and possible
action on PECT 96–97 activities on classes taught by providers; 8.
Report from staff on number of licensees taught; 9. Field Report
on monitored classes; 10. Providers’ report on self–monitoring;
11. Report and possible action on criteria for bid procedures for
Continuing Education textbook 2000/2001, 2001/2002, and 2002/
2003; 12. Report on Contintuing Education provider applications;
13. Adjourn.
Contact: Mary Lou Lane, 929 East 41st Street, Austin, Texas 78751,
(512) 458–2145, extension 222.




Monday, December 1, 1997, 2:00 p.m.
Capitol Extension, Room E1.010
Austin
AGENDA:
1.0 Call to Order
2.0 Approval of Minutes
2.1 Approval of Minutes from August 20, 1997
3.0 Old or Unfinished Business — None
4.0 New Business
4.1 Discussion and Possible Approval: Acceptance of Executive
Director’s selection of the A/E and Exhibit/Media Design Teams for
the Texas State History Museum Project; Grant Executive Director
authority to negotiate and execute contracts
4.2 Discussion and Possible Approval: Acceptance of agency report
on contracts
4.3 Discussion and Possible Approval: Authorization for transfer of
funds in accordance with House Bill 1107
4.4 Discussion and Possible Approval: Acceptance of CORD/AT&T
CD-ROM Virtual Tour of the Texas State Capitol
4.5 Discussion and Possible Approval: Proposed Amendments to 13
TAC §111.17, §111.18, §111.25.
4.6 Discussion and Possible Approval: Acceptance of maintenance
endowment for Capitol Monuments
4.7 Discussion and Possible Approval: Final design for the Texas
Korean War Veterans Memorial
4.8 Discussion and Possible Approval: Final design for the Texas
Peace Officers’ Memorial
4.9 Discussion and Possible Approval: Final Design for the Tribute
to Texas Children Monument
4.10 Discussion and Possible Approval: Status of the Capitol
Collections Annual Report and FY98 Acquisitions
4.11 Annual Report of Capitol Fund
4.12 Report on Building Change Requests
5.0 Adjournment
Contact: Rick Crawford, 201 East 14th Street, Suite 950, Austin,
Texas 78701
Filed: November 21, 1997, 4:41 p.m.
TRD-9715740
♦ ♦ ♦
Texas Board of Private Investigators and Private
Security Agencies
Thursday, December 4, 1997, 9:30 a.m.





I. Introduction of New Staff by Executive Director.
II. Report from Administration Division Chief.
III. Report from the Investigation Division Chief.
IV. Report from the Legal Services Division Chief.
V. Report from the License Division Chief.
VI. Report from Executive Director.
At this time, the Board will recess meeting for presentation by
Comptroller’s Office to Board Members and agency staff.
VII. Review of Staff Recommendations and Board Action on Propos-
als for Decision, Requests for Rehearings, and Related Issues.
Contact: Jay Kimbrough, P.O. Box 13509, Austin, Texas 78711, (512)
463–5545.
Filed: November 24, 1997, 2:26 p.m.
TRD-9715829
♦ ♦ ♦
Texas Department of Protective and Regulatory
Services
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Tuesday, December 2, 1997, 10:00 a.m.
701 West 51st Street, John H. Winters Building, 125E Public Hearing
Room
Austin
Board of Protective and Regulatory Services
AGENDA:
1. Call to Order. 2. Ombudsman Office Fiscal Year 1997 Annual
Report. 3. History of federal funding of Child Welfare Services and
update on federal legislation. 4. Update on Strategic Initiatives: a.
Deployment of New Resources; b. Reengineering Indirect Support; c.
Performance Measures Improvement; d. Management Information; e.
Permanency Planning; f. Competitive Procurement; g. Reengineering
CPS Service Delivery. 5. Status of level-of-care reimbursement
amounts for 24–hour residential child care facilities. 6. Discussion of
proposed rule change for contracting with licensed residential child
care providers (12/3/97 agenda item Number 9.c) 7. discussion of
new child care licensing rules to govern the Alternative Accreditation
Program. (12/3/97 agenda item Number 9.f) 8. Discussion of
amendments to rules relating to the regulation of financial aspects of
adoption done by regulated child placing agencies. (12/3/97 agenda
item number 9.k) 9. Adjourn.
Contact: Virginia Guzman, P.O. Box 149030, Mail Code E-554, Austin,
Texas 78714–9030, (512) 438–3765.
Filed: November 21, 1997, 2:25 p.m.
TRD-9715705
♦ ♦ ♦
Wednesday, December 3, 1997, 8:30 a.m.
701 West 51st Street, John H. Winters Building, 125E Public Hearing
Room
Austin
Board of Protective and Regulatory Services
AGENDA:
1. Call to Order. 2. Reading, correction and approval of minutes of
September 26, 1997. 3. The Children’s Crisis Care Center. 4. Report
from Statewide Youth Leadership Committee. 5. Public Testimony.
6. Report by Chairman. 7. Report by Executive Director. 8. Staff
Reports* 9. New Business. * 10. Old Business. * 11. Adjourn. *
Denotes Action Items.
Contact: Virginia Guzman, P.O. Box 149030, Mail Code E-554, Austin,
Texas 78714–9030, (512) 438–3765.
Filed: November 21, 1997, 2:25 p.m.
TRD-9715706
♦ ♦ ♦
Texas State Board of Examiners of Psychologists
Thursday-Friday, December 11–12, 1997, 8:30 a.m.
333 Guadalupe Street, Suite 2–400A
Austin
AGENDA:
The Board will meet to consider public comments, minutes of
the last meeting; the licensed specialist in school psychology;
legal matters; planning for the next meeting; a report from the
Board liaison to the psychological Associate Advisory Committee;
and reports from the chair of the Board, the Executive Director
and the following committees; Applications, Budget, Complaint
and Enforcement, Continuing Education, Evaluation, Information
Technology Newsletter, Oral Examination, Personnel, Policies and
Procedures, Public Information, Reciprocity, Rules, and Written
Examinations. The Board will consider Board orders for approval;
dismissals of allegations for ratification; application appeals; and
proposed and adopted rules. The Board will hold an executive session
to seek legal advice and an executive session to discuss personnel.
Contact: Sherry L. Lee, 333 Guadalupe, Suite 2–450, Austin, Texas
78701, (512) 305–7700.
Filed: November 25, 1997, 10:12 a.m.
TRD-9715858
♦ ♦ ♦
Public Utility Commission of Texas
Monday, December 1, 1997, 1:00 p.m.
1701 North Congress Avenue
Austin
AGENDA:
There will be an Open Meeting for discussion, consideration and
possible action regarding: Docket Number 16476, 16189, 16189,
16226, 16285, 16290, 16455, 17065, 17579, 17587, 17781; Setting
interest rates on deposits held by utilities for calendar year 1998,
pursuant to Texas Revised civil Statutes Annotated Article 1440a,
in addition, the Commissioners will set the interest rates to be
applied in calendar year 1998 to over charges and certain under
charges by utilities, pursuant to P.U.C. Subst.R. 23.45(h); Project
assignments, correspondence, staff reports, audit, agency structure
and administrative procedures, budget, business plan, fiscal matters
and personnel policy.
Contact: Rhonda Dempsey, 1701 North Congress Avenue, Austin,
Texas 78701, (512) 936–7308.
Filed: November 21, 1997, 2:25 p.m.
TRD-9715704
♦ ♦ ♦
Thursday, December 4, 1997, 9:30 a.m.
1701 North Congress Avenue
Austin
AGENDA:
There will be an Open Meeting for discussion, consideration and
possible action regarding: Docket Number 17686 and 17732; Project
Number 17622, Texas Electric Utility Annual Update; 1996 Earnings
Monitoring Reports; Electric industry restructuring, electric utility
reliability and customer service; Project Number 18000, Informal
Dispute Resolution; Docket Numbers 16476, 17998, 14006, 17552,
17630, 17953, 18049, 18066, 18067, 17920, 17929, 17931, 17932,
17943, 17950, 17965, 17974, 17994, and 19001, Project Number
16251, Southwestern Bell Telephone Company’s Entry into In-
Region InterLATA Service Under §271 of the Telecommunications
Act of 1996; Project Number 18377, Competitive Safeguards by
Incumbent Local Exchange Carriers Serving Greater than 31, 000
Access Lines and Fewer than 5,000,000 Access Lines; Project
Number 14939, Universal Service Issues; Project Number 12941,
FCC’s Notice of Proposed Rulemaking on Separations Reform, CC
Docket Number 80–286; Local telephone markets, including but
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not limited to correspondence and implementation of interconnection
agreements approved by the Commission pursuant to PURA and
FTA; Project Number 17709, Review of Agency Rules in Accordance
with H.B. 1, Article IX, 167; Customer service issues, including
but not limited to correspondence and complaint issues; Project
assignments, correspondence, staff reports, audit, agency structure
and administrative procedures, budget, business plan, fiscal matters
and personnel policy; Adjournment for closed session to consider
litigation and personnel matters; Reconvene for discussion and
decisions on matters considered in closed session.
Contact: Rhonda Dempsey, 1701 North Congress Avenue, Austin,
Texas 78701, (512) 936–7308.
Filed: November 21, 1997, 2:56 p.m.
TRD-9715907
♦ ♦ ♦
Thursday, December 4, 1997, 9:30 a.m.
1701 North Congress Avenue
Austin
REVISED AGENDA:
Project Number 16899– Numbering Plan Area Code Relief Planning
for the 214/972 Area Codes; Project Number 16900– Numbering
Plan Area Code Relief Planning for the 713/281 Area Codes; Project
Number 16901– Numbering Plan Area Code Relief Planning for the
512 Area Codes.
Contact: Rhonda Dempsey, 1701 North Congress Avenue, Austin,
Texas 78701, (512) 936–7308.
Filed: November 25, 1997, 4:24 p.m.
TRD-9715926
♦ ♦ ♦
Texas Council on Purchasing from People with
Disabilities
Wednesday, December 12, 1997, 10:00 a.m.





Introduction of Members, Staff and Guests;
Approval of Minutes from September 12, 1997 Open Meetings
Item 1 — Discussion and Action on Service Contracts Completed
Under Temporary Approval Authority
Item 2 — Discussion and Action on New Services
Item 3 — Discussion and Action on Renewal Services
Item 4 — Discussion and Action on Temporary Services
Item 5— Discussion and Action on New Products
Item 6 — Discussion and Action on Product Changes and Revisions
Discussion and Action on Statewide Automated Temporary Employ-
ment Service Contract;
Discussion and Action on Proposed Requisition Specifications for
Contracting with a Central Nonprofit Agency;
Presentation on First National Employment Summit — St. Louis,
Missouri;
1998 Council Meeting Dates to be Scheduled
Public Comment Period; and
Suggested Agenda Items for Future Consideration
Persons with disabilities who plan to attend this meeting and who
may need auxiliary aids or services such as interpreters for persons
who are deaf or hearing impaired, readers, large print or Braille,
are requested to contact Erica Goldbloom at (512) 463–3244, two
working days prior to the meeting so that appropriate arrangements
can be made.
Contact: Chester Beattie Jr., 1711 San Jacinto, Austin, Texas 78701,
(512) 463–3583.
Filed: November 24, 1997, 8:31 a.m.
TRD-9715748
♦ ♦ ♦
Railroad Commission of Texas
Tuesday, December 2, 1997, 9:30 a.m.
1701 North Congress Avenue, First Floor Conference Room 1–111
Austin
AGENDA:
The Railroad Commission of Texas will hear oral argument on the
following items:
Oil and Gas Docket Number 05–0216819; Application of WCS
Oil and Gas Corporation for Standing and, if Standing is Granted,
for Amendment of the Field Rules in the ICI (Georgetown) Field,
Robertson County, Texas.
Oil and Gas Docket Number 10–0216778; Commission-Called
Hearing on the Complaint of Samson Resources/Samson Lone Star
LP Regarding Proper Notice in Docket Number 10–0215427, Barrett
Resources Corporation’s Application for an Exception to Statewide
Rule 38 for Well Number 2, S.G. Smith Lease, Briscoe (Morrow),
Buffalo Wallow (A Chert Zone) and Wildcat Fields, Hemphill County,
Texas.
Contact: Larry Borella, P.O. Box 12967, Austin, Texas 78711–2967,
(512) 463–6924.
Filed: November 21, 1997, 4:09 p.m.
TRD-9715726
♦ ♦ ♦
Tuesday, December 2, 1997, 9:30 a.m.
1701 North Congress Avenue, First Floor Conference Room 1–111
Austin
REVISED AGENDA:
The Railroad Commission of Texas will consider and may act on the
following items:
1. To consider Job Posting Policy Revision.
Contact: Lindil C. Fowler, Jr., P.O. Box 12967, Austin, Texas 78711–
2967, (512) 463–7033.
Filed: November 24, 1997, 3:25 p.m.
TRD-9715834
♦ ♦ ♦
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Tuesday, December 2, 1997, 9:30 a.m.
1701 North Congress Avenue, First Floor Conference Room 1–111
Austin
AGENDA:
According to the complete agenda, the Railroad Commission will
consider various applications and other matters within the jurisdiction
of the agency including oral arguments at the time specified on the
attached agenda. The Railroad Commission of Texas may consider
the procedural status of any contested case if 60 days or more have
elapsed from the date the hearing was closed or from the date the
transcript was received.
The Commission may meet in Executive Session on any items listed
above as authorized by the Open Meetings Act.
Contact: Lindil C. Fowler, Jr., P.O. Box 12967, Austin, Texas 78711–
2967, (512) 463–7033.
Filed: November 21, 1997, 4:10 p.m.
TRD-9715727
♦ ♦ ♦
Friday, December 12, 1997, 9:00 a.m.




The Commission of Texas will hear public comment regarding safety
and service of rail providers in Texas.
9:00 a.m. – Call to order by Chairman Charles R. Matthews; opening
remarks by Chairman Matthews, Commissioner Barry Williamson,
and Commissioner Carole Keeton Rylander.
9:15 a.m. — Speakers’ Comments to the Commission.
11:45 a.m. — Closing remarks by Chairman Matthews, Commis-
sioner Williamson, and Commissioner Rylander.
12:00 p.m. — Adjournment by Chairman Matthews (time is
approximate, and will depend on the number of speakers).
Contact: Jerry Martin, P.O. Box 12967, Austin, Texas 78711–2967,
(512) 463–7001.
Filed: November 24, 1997, 1:49 p.m.
TRD-9715824
♦ ♦ ♦
Friday, December 12, 1997, 2:00 p.m.
Harlingen Municipal Auditorium, 1204 Fair Park Boulevard
Harlingen
AGENDA:
The Commission will hear public comment regarding safety and
service of rail providers in Texas.
2:00 p.m. – Call to order by Chairman Charles R. Matthews; opening
remarks by Chairman Matthews, Commissioner Barry Williamson,
and Commissioner Carole Keeton Rylander.
2:15 p.m. — Speakers’ comments to the Commission.
4:45 a.m. — Closing remarks by Chairman Matthews, Commissioner
Williamson, and Commissioner Rylander.
5:00 p.m. — Adjournment by Chairman Matthews (time is approxi-
mate, and will depend on the number of speakers).
Contact: Jerry Martin, P.O. Box 12967, Austin, Texas 78711–2967,
(512) 463–7001.
Filed: November 24, 1997, 1:49 p.m.
TRD-9715823
♦ ♦ ♦
State Office of Risk Management
Tuesday, December 2, 1997, 11:45 a.m.




1. Call to order;
2. Approval of minutes for November 18, 1997 public meeting;
3. Executive Session: Pursuant to §551.074, Government Code,
to consider personnel related matters involving public officers or
employees, and pursuant to §551.071, Government Code, to discuss
matters relating to and to receive advice from counsel concerning
privileged attorney-client communications, settlement offers, and/or
contemplated and pending litigation including, but not limited to
discussion of applicants for Executive Director position;
4. Action on matters considered in executive session;
5. Confirmation of future public meeting dates;
6. Adjournment.
Contact: Albert Betts, Jr., P.O. Box 13777, Austin, Texas 78711, (512)
175–1440.
Filed: November 24, 1997, 4:34 p.m.
TRD-9715846
♦ ♦ ♦
State Seed and Plant Board




Discussion and Action On: Appeal of Rejected Fields for Douglass
W. King Co.; Consideration of Mimosa under the Texas Certification
Program; Requests for Certification Eligibility; and Public Comment.
Contact: Charles Leamons, P.O. Box 629, Giddings, Texas 78942,
(409) 542–3691.




Wednesday, December 10, 1997, 1:00 p.m.
North Lake College, 5001 North MacArthur Boulevard
Irving
State Interim Committee on NAFTA
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AGENDA:
I. Call to Order
II. Roll Call
III. Approval of Committee Minutes from October 13 and November
17, 1997 Hearings
IV. Invited Testimony on the Impact on NAFTA to Small Business:
A. Mr. Roland Arriola, Director, Center for Entrepreneurship and
Economic Development (CEED), University of Texas- Pan American
B. Dr. Bernard Weinstein, Center for Economic Development and
Research, University of North Texas
C. Denton Judge Jeff Moseley
D. Richard W. Douglas, President, Dallas Chamber of Commerce
E. Karen Parker, Trade Specialist, U.S. Department of Commerce
F. Ms. Beth Huddleston, Director, International Small Business
Development Center, Dallas County Community College
G. Mr. Bob Kamm, Senior Vice President- Governmental Affairs
and General Counsel, Texas Association of Business and Chambers
of Commerce
H. Mr. Frank Cortez, President, Dallas Hispanic Chamber of
Commerce
I. Ernesto Villalobos, university of Texas at San Antonio, Trade
Adjustment Office
J. Public Testimony
K. Videotaped Testimony: Ray Caballero, El Paso Attorney
V. Adjournment
PURPOSE: The committee is meeting to take testimony on Commit-
tee Charge #1: Evaluate the impact of NAFTA on the Texas economy
and determine how different segments of the economy are affected.
Contact: Carla Buckner, P.O. Box 12068, Austin, Texas, 78711, (512)
463–0989.
Filed: November 21, 1997, 9:44 a.m.
TRD-9715659
♦ ♦ ♦
State Board Examiners for Speech-Language
Pathology and Audiology
Thursday, December 4, 1997, 9:00 a.m.





The committee will meet to discuss and possibly act on: complaints
(97–SA-0016; 97–SA-0018; 97–SA-0019; 97–SA-0022; 98–SA-
0001; 98–SA-0002; 98–SA-0003; 98–SA-0004; 98–SA-0005); and
drafting of a schedule of sanctions.
To request an accommodation under the ADA, please contact
Suzzanna C. Currier, ADA Coordinator in the Office of Civil Rights
at (512) 458–7627 or TDD at (512) 458–7708 at least four days prior
to the meeting.
Contact: Dorothy Cawthon, 1100 West 49th Street, Austin, Texas
78756, (512) 834–6627.
Filed: November 21, 1997, 2:48 p.m.
TRD-9715713
♦ ♦ ♦
Thursday, December 4, 1997, 1:00 p.m.
Frontier Room, The Camberley Gunter Hotel, 205 East Houston
Street
San Antonio
Speech-Language Pathology Scope of Practice Committee
AGENDA:
The committee will meet to discuss and possibly act on: policies
(verbal/written physician orders; carryover activities; caseload lim-
its; proficiency of clinicians; guidelines to use when preparing lesson
plans; termination of speech language pathology services; and ac-
cepting orders from nurse practitioners); drafting of forms submitted
by Edwina Harkins, Ed., Alief Independent School District for (pro-
fessional development and appraisal system; and professional evalu-
ation for the Speech-Language pathologist); and the response from
legal counsel regarding fiber optic endoscopy. This information will
be presented to the full board of December 5, 1997.
To request an accommodation under the ADA, please contact
Suzzanna C. Currier, ADA Coordinator in the Office of Civil Rights
at (512) 458–7627 or TDD at (512) 458–7708 at least four days prior
to the meeting.
Contact: Dorothy Cawthon, 1100 West 49th Street, Austin, Texas
78756, (512) 834–6627.
Filed: November 21, 1997, 2:48 p.m.
TRD-9715715
♦ ♦ ♦
Thursday, December 4, 1997, 1:00 p.m.
Frontier Room, The Camberley Gunter Hotel, 205 East Houston
Street
San Antonio
Audiology Scope of Practice Committee
AGENDA:
The committee will meet to discuss and possibly act on: drafting on
proposed rules (22 Texas Administrative Code, Chapter 741) or board
policy, if required, concerning (screening of infants’ hearing; sale of
hearing instruments by mail; misleading representation when licensed
audiologist if not readily available to assist clients and whether the
term “audiology” is protected (could a business use the term in their
name) if no audiologist is employed; use of support groups for the
hearing impaired; earned entitlement (Aud.D,); and the requirements
for assistant in audiology). The information will be presented to the
full board on Friday, December 5, 1997.
To request an accommodation under the ADA, please contact
Suzzanna C. Currier, ADA Coordinator in the Office of Civil Rights
at (512) 458–7627 or TDD at (512) 458–7708 at least four days prior
to the meeting.
Contact: Dorothy Cawthon, 1100 West 49th Street, Austin, Texas
78756, (512) 834–6627.
Filed: November 21, 1997, 2:48 p.m.
TRD-9715714
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♦ ♦ ♦
Thursday, December 4, 1997, 3:00 p.m.





The board will meet to discuss and possibly act on: Texas Council
of Administrators of Special Education representatives’ address to
the board concerning speech-language pathology services in the
public schools; and correspondence received from the San Angelo
Independent School District concerning practice of assistants in public
schools.
To request an accommodation under the ADA, please contact
Suzzanna C. Currier, ADA Coordinator in the Office of Civil Rights
at (512) 458–7627 or TDD at (512) 458–7708 at least four days prior
to the meeting.
Contact: Dorothy Cawthon, 1100 West 49th Street, Austin, Texas
78756, (512) 834–6627.
Filed: November 21, 1997, 2:48 p.m.
TRD-9715716
♦ ♦ ♦
Friday, December 5, 1997, 9:00 a.m.





The board will meet to discuss and possibly act on: review and ap-
proval of the minutes of (Complints Committeee October 30, 1997;
Speech-Langauge Pathology Scope of Practice Committee meeting
held August 21, 1997; Audiology Practice Committee meeting held
August 21, 1997; Complaints Committee meeting held August 21,
1997; Regular Board meeting held August 21, 1997; and Regular
Board meeting held August 22, 1997); committee reports (Com-
plaints (information and any action taken at meetings held October
30,1 997, and December 4, 1997, relating to complaints ((97–SA-
0016; 97–SA-0018; 97–SA-0019; 97–SA-0022; 98–SA-0001; 98–
SA-0002; 98–SA-0003; 98–SA-0004; 98–SA-0005); and sanctions));
Speech-Language Pathology Scope of Practice meeting (information
discussed and any action taken at the meeting held December 4, 1997,
relating to (policies on verbal/written physician orders; carryover ac-
tivities; caseload limits; proficiency of clinicians; guidelines to use
when preparing lesson plans; termination of speech-language pathol-
ogy services; and accepting orders from nurse practitioners); drafting
of forms submitted by Edwina Harkins, Ed.D., Alief Independent
School District for (professional development and appraisal system;
and professional evaluation for the Speech-Language pathologists);
and the response from legal counsel regarding fiber optic endoscopy);
Audiology Scope of Practice (information discussed and any action
taken at the meeting December 4, 1997, relating to screening of in-
fants’ hearing; sale of hearing instruments by mail; misleading rep-
resentation when licensed audiologist is not available to assist clients
and whether the term “audiology” is protected (could a business use
the term in their name) if no audiologist is employed; use of support
groups for the hearing impaired; earned entitlement (Au.D.); and the
requirements for assistant in audiology)); budget (ratify decision con-
cerning awarding of bid for newsletter editor); applications/renewals
(method used to notify licensees when a license has expired and a re-
quest from Academic and Professional International Evaluations, Inc.
to be considered to provide credentials evaluation to foreign appli-
cants is received; board policies on (how continuing education hours
earned in a related area are evaluated; the 30–day refund on return
of hearing instruments and items discussed by the Speech-Language
Pathology Scope of Practice Committee on December 4, 1997); re-
sponse from legal counsel concerning Medicaid; representatives from
independent audiologists of Texas to address the board concerning
earned entitlement (Au.D.) and submit petition for a rule change to
22 Texas Administrative Code, Chapter 7411; division director’s re-
port; chairpersons’ report; executive director’s report; chairperson’s
report; executive secretary’s report; other business not requiring ac-
tion; public comments; and the setting of the next meeting date.
To request an accommodation under the ADA, please contact
Suzzanna C. Currier, ADA Coordinator in the Office of Civil Rights
at (512) 458–7627 or TDD at (512) 458–7708 at least four days prior
to the meeting.
Contact: Dorothy Cawthon, 1100 West 49th Street, Austin, Texas
78756, (512) 834–6627.
Filed: November 21, 1997, 2:48 p.m.
TRD-9715717
♦ ♦ ♦
Structural Pest Control Board
Tuesday, December 9, 1997, 10:00 a.m.
Joe C. Thompson Conference Center, 2405 East Campus Drive, Room
3.110
Austin
Regular Board Meeting and Public Hearing
AGENDA:
I. Approval of Board Minutes of October 7, 1997.
II. Public Comment and Public Hearing on §591.21, Definition of
Terms and §599.4, Termite Treatment Disclosure Documents.
III. Consider for Adoption §591.21, Definition of Terms and §599.4,
Termite Treatment Disclosure Documents.
IV. Presentation on/and Discussion of Possible Amendment to
§591.15, Incidental Use.
V. Discussion of Possible Amendments to §599.6, Real Estate
Inspection Reports and New Section on Board Approval for Devices.
VI. Review Agreed Administrative Penalties and Consent Agree-
ments.
VII. Appoint Strategic Planning Committee.
VIII. Budget Request and FTE’s.
IX. Executive Director’s Report.
X. Board Meeting Scheduled for February 10, 1998. Proposed
Meeting Dates for the Remainder of 1998 — April 30, 1998, June
18, 1998, September 10, 1998 and December 1, 1998.
Contact: Benny Mathis, 1106 Clayton Lane, Suite 100, Austin, Texas
78723, (512) 451–7200.
Filed: November 20, 1997, 4:26 p.m.
TRD-9715639
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♦ ♦ ♦
Board of Tax Professional Examiners
Tuesday, December 9, 1997, 9:30 a.m.
Hobby Building, 333 Guadalupe Street, Tower 1, Suite 216
Austin
AGENDA:
1. 9:30 a.m. Call to order
2. Recognition of visitors
3. Discussion on complaints received by the Board.
4. Discussion on approval of Course 1, Introduction to Texas Property
Tax System, Course 6, Ad Valorem Tax Office Administration and
Course 7, Property Tax Law.
5. Discussion on Phasing out old courses during 1998, New Course
Approval Process.
6. Discussion and Policy and Procedures changes in the Property Tax
Education Standards or Sections 1a toll.
7. Discussion on PSC Revising Education Section of Policy
and Procedures (Instructor Certification/Re-Certification and Primary/
Secondary Sponsor Requirements)
8. Adjourn.
Contact: David E. Montoya, 333 Guadalupe Street, Tower 2, Suite
520, Austin, Texas 78701–3942, (512) 305–7300.
Filed: November 24, 1997, 8:50 a.m.
TRD-9715774
♦ ♦ ♦
Wednesday, December 10, 1997, 9:00 a.m.
Hobby Building, 333 Guadalupe Street, Tower 2, Suite 500
Austin
AGENDA:
1. 9:00 a.m. Call to order/Determine the presence of a quorum /
Recognition of visitors
2. Approval of board minutes for October 22, 1997 regular quarterly
meeting.
3. Discussion and appropriate action on complaints received by the
Board.
4. Discussion and appropriate action on approval of Course 1,
Introduction to Texas Property Tax System, Course 6, Ad Valorem
Tax Office Administration and Course 7, Property Tax Law.
5. Discussion and appropriate action or vote on Phasing out old
courses during 1998, New Course Approval Process.
6. Discussion and appropriate action or vote on Policy and Procedures
changes in the Property Tax Education Standards or Sections 1a toll.
7. Discussion and appropriate action or vote on PSC Revising
Education Section of Policy and Procedures (Instructor Certification/
Re-Certification and Primary/Secondary Sponsor Requirements)
8. Executive Director’s report.
9. Discussion and appropriate action or vote on list of registrants that
have met all requirements for Reclassification / Recertification since
last regular quarterly meeting.
10. Public comments on any relevant subject will be received without
discussion.
11. Determine date for next quarterly meeting.
12. Adjourn.
Contact: David E. Montoya, 333 Guadalupe Street, Tower 2, Suite
520, Austin, Texas 78701–3942, (512) 305–7300.
Filed: November 24, 1997, 8:50 a.m.
TRD-9715775
♦ ♦ ♦
Texas Woman’s University Board of Regents
Tuesday, December 4, 1997, 1:00 p.m.
304 Administration Drive, 14th Floor, Administration Conference
Tower
Denton
Finance and Audit Committee
AGENDA:
Consider approval of the minutes of the Committee meeting of August
21, 1997; Consider recommending approval and/or acceptance of
personnel additions and changes; gifts and grants; contracts and
agreements; allocations of federal funds; and acquisition, renewal
and extension of insurance; Consider recommending that the Board
authorize the president, vice presidents, associate vice presidents,
deans or controller and assistant controller to approve any travel
away from headquarters on State business and the resulting payments
and reimbursements, to be effective until September 1, 2001, subject
to earlier action by the Board; Consider recommending approval
to expend a portion of the Combined Fee Revenue Bond, Series
1995 funds originally allocated for the Hubbard Hall Renovation
project, to the Guinn-Stark Commons Renovation project; Consider
recommending approval to expend a portion of the Combined Fee
Revenue Bond, Series 1995 funds originally allocated for the Hubbard
Hall Renovation project, to the Guinn and Stark residence halls
renovation projects; Consider recommending approval of a revised
investments policy; Consider recommending approval to increase
the fee for insufficient approval of a revised investments policy;
Consider recommending approval to increase the fee for insufficient
fund checks from $14 to $25; Consider recommending approval for
a contract to be signed with the successful bidder as the depository
bank for local University funds; Consider recommending approval
and/or reaffirmation of authorization for certain persons to approve
local vouchers and vouchers submitted to the State Comptroller
of Public accounts for payment; Consider recommending approval
and/or reaffirmation of authorization for certain persons to sign
checks on the Revolving Fund and other local University funds.
Also to reaffirm certain persons to sign checks on “Texas Woman’s
University Northwest Center Hospital Auxiliary Student Loan Fund”
bank accounts; Receive the 4th Quarter 1997 and First Quarter
1998 Internal Audit Reports; Consider recommending approval of the
Annual Audit Plan; Recommend modifying the TWU Ethics Policies
to conform to changes enacted by the 1997 Texas Legislature; Report
on Activities of the Office of Finance and Administration.
Contact: Dr. Carol D. Surles, P.O. Box 425597, Denton, Texas 76204,
(940) 898–3201.
Filed: November 21, 1997, 1:17 p.m.
TRD-9715678
♦ ♦ ♦
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Tuesday, December 4, 1997, 2:00 p.m.
304 Administration Drive, 14th Floor, Administration Conference
Tower
Denton
Committee on Institutional Advancement
AGENDA:
Consider approval of the minutes of the Committee meeting of Au-
gust 22, 1997; Consider recommending approval of the University’s
Gift Policy; Receive an update on alumni relations, development, and
public information activities of the Office of Institutional Advance-
ment.
Contact: Dr. Carol D. Surles, P.O. Box 425597, Denton, Texas 76204,
(940) 898–3201.
Filed: November 21, 1997, 1:16 p.m.
TRD-9715673
♦ ♦ ♦
Wednesday, December 5, 1997, 9:00 a.m.





Consider approval of the minutes of the Committee meeting of
August 22, 1997; Consider recommending approval of the Faculty
Development Leave Policy; Consider recommending approval of a
fee increase for graduates without certification plans, College of
Education; Consider recommending approval of amendments to the
Voluntary Modification of Employment Policy (VMOE); Consider
recommending approval of the University Post-Tenure Review Policy;
Receive a report on activities of the Office of Academic Affairs.
Contact: Dr. Carol D. Surles, P.O. Box 425597, Denton, Texas 76204,
(940) 898–3201.
Filed: November 21, 1997, 1:16 p.m.
TRD-9715674
♦ ♦ ♦
Wednesday, December 5, 1997, 10:00 a.m.





Consider approval of the minutes of the Committee meeting of August
22, 1997; Report on activities of the Division of Student Life.
Contact: Dr. Carol D. Surles, P.O. Box 425597, Denton, Texas 76204,
(940) 898–3201.
Filed: November 21, 1997, 1:16 p.m.
TRD-9715675
♦ ♦ ♦
Wednesday, December 5, 1997, 10:00 p.m.





Executive Session; Consider approval of the minutes of the Board of
Regents meeting of August 22, 1997; Consider approval/acceptance
of personnel additions and changes, gifts and grants, contracts and
agreements, allocations of federal funds, and acquisition, renewal and
extension of insurance; Consider approval to authorize the president,
vice presidents, associate vice presidents, deans, or controller and
assistant controller to approve any travel away from headquarters
on State business and the resulting payments and reimbursements;
Consider approval to expend a portion of Combined Fee Revenue
Bond Series 1995 funds originally allocated for the Hubbard Hall
Renovation project to the Guinn-Stark Commons Renovation project
and the Guinn and Stark residence halls renovation projects; Consider
approval of a revised investments policy, Consider approval to
increase the fee for insufficient fund checks from $15 to $25, and for
a contract to be signed with the successful bidder as the depository
bank for local University funds; Consider recommending approval
and/or reaffirmation of authorization for certain persons to approve
local vouchers submitted to the State Comptroller of Public Accounts
for payment and to sign checks on the Revolving Fund and other local
University funds. Also to reaffirm certain persons to sign checks
on “Texas Woman’s University Northwest Center Hospital Auxiliary
Student Loan Fund” bank accounts. Approve the Annual Audit Plan;
Approve modifying the TWU Ethics Policies; Consider approval of
the University’s Gift Policy, the Faculty Development Leave Policy,
a fee increase for graduates without certification plans, College of
Education, amendments to the Voluntary Modification of Employment
Policy, and the University Post-Tenure Review Policy; Reports from
the Committee Chairs; Report from the President.
Contact: Dr. Carol D. Surles, P.O. Box 425597, Denton, Texas 76204,
(940) 898–3201.
Filed: November 21, 1997, 1:16 p.m.
TRD-9715676
♦ ♦ ♦
Texas Department of Transportation
Tuesday, December 9, 1997, 9:30 a.m.
125 East 11th Street
Austin
Board of Directors of the Texas Turnpike Authority Division
AGENDA:
Approval of Minutes. Elect Vice Chairperson. Reports and Discus-
sion: Private Toll Roads in Texas; Project Development Opportuni-
ties; Pending Projects-Financial Analysis. Executive Session for legal
counsel consultation, land acquisition matters, management personnel
evaluations, designation, assignments and duties. Consider: Public/
Private Policy Rulemaking Advisory Committee; Retaining Outside
Counsel. Open comment period.
Contact: Diane Northam, 125 East 11th Street, Austin, Texas 78701,
(512) 463–8630.
Filed: November 26, 1997, 9:06 a.m.
TRD-9715967
♦ ♦ ♦
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Texas Underground Facilities Notification Corpo-
ration
Monday, December 1, 1997, 2:00 p.m.
1400 North Congress, Capitol Extension, Room E2.026
Austin
AGENDA:
I. Call to Order open meeting/Quorum Call
II. Election of Officers
III. Attorney General’s briefing on legal requirements
IV. Review and possibly approve Bylaws and Articles of Incorporation
V. General Discussion of statute
VI. Discussion and possible appointment of working committees
VII. Possible discussion of funding sources
VIII. Discuss future meeting dates
IX. Adjourn Open Meeting
Contact: Jim Glotfelty, P.O. Box 12428, Austin, Texas 78701, (512)
463–2198.
Filed: November 21, 1997, 2:29 p.m.
TRD-9715709
♦ ♦ ♦
The University of Texas at Arlington
Wednesday, December 3, 1997, 1:30 p.m.
501 South Nedderman, Room 323, Life Science Building
Arlington
Institutional Animal Care and Use Committee
AGENDA:
1. Introduction of new IACC members.
2. Approval of minutes of the May 13, 1997 meeting.
3. Review of the animal facility.
4. Review of the animal care program.
5. Recommendations for checklist revisions.
6. Review of animal care worker training form.
7. Discussion of revisions of Laboratory Safety Manual.
8. Review of revised protocol submission form.
9. Announcement of NSF sponsored protocol review study.
10. Renovation of animal facility: Strategic and Long-Range
Planning Committees.
Contact: Martha A. Mann, Ph.D., P.O. Box 19528, Arlington, Texas
76019, (817) 272–3239.
Filed: November 20, 1997, 3:04 p.m.
TRD-9715627
♦ ♦ ♦
The University of Texas Health Center at Tyler
Thursday, December 4, 1997, Noon.










Contact: Lea Alegre, ARC, UTHCT, P.O. Box 2003, Tyler, Texas 75710
(903) 877–7661.




Monday, December 1, 1997, 9:00 a.m.




AA. — Request for a waiver of the Parent-Residence Rule by
Marshall W. Owens representing Taft High School in San Antonio,
Texas.
BB. — Request for a waiver of the Parent-Residence Rule by Jason
A. Thompson representing Trinity High School in Trinity, Texas.
CC. — Request for a waiver of the Parent-Residence Rule by Tim
Johnson representing Italy High School in Italy, Texas.
DD. — Request for a waiver of the Parent-Residence Rule by Bryan
Black representing Channelview High School in Channelview, Texas.
EE. — Request for a waiver of the Parent-Residence Rule by Santiago
Cruz representing The Colony High School in The Colony, Texas.
FF. — Request for a waiver of the Four Year Rule by Elmarice Gantt
representing San Marcos High School in San Marcos, Texas.
GG. — Request for a waiver of the Parent-Residence Rule by Marcus
Levels representing Polytechnic High School in Fort Worth, Texas.
HH.— Request for a waiver of the Parent-Residence Rule by Morgan
Moylan representing Grandbury High School in Grandbury, Texas.
II. — Request for a waiver of the Four Year Rule by Christopher
Miguez representing East Chambers High School in Winnie, Texas.
Contact: Sam Harper, 23001 Lake Austin Boulevard, Austin, Texas,
78713, (512) 471–5883.
Filed: November 25, 1997, 10:19 a.m.
TRD-9715861
♦ ♦ ♦
Texas Windstorm Insurance Association
Tuesday, December 9, 1997, 8:30 a.m.
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I. Call to Order- Reminder of the Anti-trust Statement
II. Approval of the Minutes from the September 16, 1997 Board of
Director’s Meeting
III. Report of the Secretary /Treasurer






V. Annual Limits Increase
VI. Recognition of Building Codes in Harris County
VII. Benchmark Rate Hearing
VIII. Report of the Chairman of the Board of Directors
IX. Underwriting Committee Report
X. Participation Committee Report
XI. Establish Dates for 1998 Quarterly Board of Director’s Meeting
XII. Executive Session for Legal Advice
XIII. Consideration of Modification of the New System Contract with
Synergistic Technologies or an Additional Agreement.
XIV. Adjourn Committee Report
Contact: Charles F. McCullough, 2028 East Ben White Boulevard,
Suite 200, Austin, Texas 78741, (512) 444–9612.




Tuesday, December 2, 1997, 11:00 a.m.
101 East 15th Street, Room 644, TWC Building
Austin
AGENDA:
Discussion, consideration and possible action relating to: (1) inte-
gration of eligibility determination and service delivery relative to
House Bill 2777; (2) publication in the Texas Register of proposed
incentive and sanction rule for local workforce boards; (3) potential
and pending applications for certification of local workforce develop-
ment boards; (4) recommendations to TCWEC of operational plans
of local workforce development boards; (5) approval of local work-
force board or private industry council nominees; (6) acceptance of
donations of child care matching funds; (7) the length of time that
people remain on unemployment Insurance; (8) fraud in the appli-
cation for Unemployment Insurance; (9) revision of rules related to
the TANF employment program and full employment pilot project;
(10) publication in the Texas Register of rules relating to local inno-
vation grants, including Micro Enterprise, Texans Work, and Wheels
to Work; (11) proposed amendments to child care rule relating to
parent fees (40 TAC §809) and related matters; (12) publication in
the Texas Register of proposed new Chapter 827 Communities in
Schools rules; (13) publication in the Texas Register of proposed rule
concerning child care and parent responsibilities and possible sanc-
tions and related matters; (14) publication in the Texas Register of
a proposed rule concerning Senate Bill 213 which provides for a pi-
lot project to train Texas Aid to Needy Families (TANF) recipients;
(15) proposed contract with a private consultant pursuant to Chapter
2254, Subchapter B of the Government Code, V.T.C.S., for strategic
policy initiatives to eliminate roadblocks to innovation in the deliv-
ery of services and team building pursuant to these goals. Discussion
regarding; allowing local workforce development board to determine
what programs they will administer and whether or not to set dead-
lines on the boards’ plan submissions; Texas Council on Workforce
and Economic Competitiveness agenda for December 11–12 meet-
ing; and on progress of the TERA Project. EXECUTIVE SESSION:
pursuant to Government Code §551.074 to discuss the duties and re-
sponsibilities of the Executive Staff and other personnel; §551.071(1)
concerning the pending litigation of the Texas AFL-CIO v. TWC; and
§551.071(2) concerning all matters identified in this agenda where the
Commissioners seek the advice of its attorney as privileged commu-
nications under the Texas Disciplinary Rules of Professional Conduct
of the State Bar of Texas and to Discuss the Open Meetings Act and
Administrative Procedures Act; Actions, if any resulting from execu-
tive session; Consideration and action on continuing jurisdiction and
reconsideration of unemployment compensation cases; consideration
and action on higher level appeals in unemployment compensation
cases on Dockets 48 and 49, and set date for next meeting.
Contact: J. Randel (Jerry) Hill, 101 East 15th Street, Austin, Texas
78778, (512) 463–7833.




Meetings filed November 19, 1997
Bastrop Central Appraisal District, Board of Directors, met at 1200
Cedar Street, Bastrop, November 25, 1997 at 7:30 p.m. Information
may be obtained from Dana Ripley, 1200 Cedar Street, Bastrop, Texas
78602, (512) 303–3536. TRD-9715617.
Central Texas Opportunities, Inc., Board of Directors, met at 1200
South Frio, Coleman, November 25, 1997 at 7:00 p.m. Information
may be obtained from Barbara E. Metcalf, P.O. box 820, Coleman,
Texas 76834, (915) 625–4167. TRD-9715596.
Houston-Galveston Area Council, Gulf Coast Workforce Develop-
ment Board, met at 3555 Timmons Lane, Conference Room A, Sec-
ond Floor, Houston, December 2, 1997 at 10:00 a.m. Information
may be obtained from Carol Kimmick, 3555 Timmons Lane, Suite
500, Houston, Texas 77027, (713) 627–3200. TRD-9715612.
Texas Rural Communities, Inc., Board of Directors, met at 1016
LaPosada Drive, Suite 280, Austin, Texas 78752, (512) 458–1016.
TRD-9715610.
Meetings filed November 20, 1997
Brazos Valley Council of Governments, Criminal Justice Advisory
Commission, met at 1726 East 29th Street, Bryan, November 20,
1997 at 2:00 p.m. Information may be obtained from Linda McGuill,
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P.O. Drawer 4128, Bryan, Texas 77805–4128, (409) 775–4244. TRD-
9715619.
Central Texas Opportunities, Inc. Board of Directors, met at 1200
South Frio, Coleman, November 25, 1997 at 7:00 p.m. Information
may be obtained from Barbara E. Metcalf, P.O. Box 820, Coleman,
Texas 76834, (915) 625–4167. TRD-9715625.
Edwards Aquifer Authority, Legal Committee, met at 1615 North
St. Mary’s Street, San Antonio, December 1, 1997 at 9:00 a.m.
Information may be obtained from Sally Tamez-Salas, 1615 North
St. Mary’s Street, San Antonio, Texas 78212, (210) 222–2204. TRD-
9715633.
Edwards Aquifer Authority, Research and Technology Committee,
met at 1615 North St. Mary’s Street, San Antonio, December 1,
1997 at 10:00 a.m. Information may be obtained from Sally Tamez-
Salas, 1615 North St. Mary’s Street, San Antonio, Texas 78212,
(210) 222–2204. TRD-9715637.
Edwards Aquifer Authority, Executive Committee, met at 1615 North
St. Mary’s Street, San Antonio, December 1, 1997 at 12:00 Noon.
Information may be obtained from Sally Tamez-Salas, 1615 North St.
Mary’s Street, San Antonio, Texas 78212, (210) 222–2204. TRD-
9715636.
Edwards Aquifer Authority, Aquifer Management Planning Commit-
tee, met at 1615 North St. Mary’s Street, San Antonio, December
1, 1997 at 12:00 Noon. Information may be obtained from Sally
Tamez-Salas, 1615 North St. Mary’s Street, San Antonio, Texas
78212, (210) 222–2204. TRD-9715635.
Edwards Aquifer Authority, Finance Committee, met at 1615 North
St. Mary’s Street, San Antonio, December 2, 1997 at 2:00 p.m..
Information may be obtained from Sally Tamez-Salas, 1615 North
St. Mary’s Street, San Antonio, Texas 78212, (210) 222–2204. TRD-
9715634.
Edwards Central Appraisal District, Appraisal Review Board, met at
408 Austin Street, County Annex Building, Rocksprings, November
24, 1997 at 8:30 a.m. Information may be obtained from Wiley
Rudasill, P.O. Box 858, Rocksprings, Texas 78880, (210) 683–4189.
TRD-9715640.
Lee County Appraisal District, Board of Directors, met at 218
East Richmond Street, Giddings, November 26, 1997 at 9:00 a.m.
Information may be obtained from Roy L. Holcomb, 218 East
Richmond Street, Giddings, Texas 78942, (409) 542–972–9618.
TRD-9715618.
North Central Texas Council of Governments, Workforce Develop-
ment Board, met at 616 Six Flags Drive, Arlington, November 25,
1997 at 9:30 a.m. Information may be obtained from Mary Pe-
ters, P.O. Box 5888, Arlington, Texas 76005–5888, (817) 695–9176.
TRD-9715626.
Northeast Texas Municipal Water District, Board of Directors, met
with revised agenda, at Highway 250 South, Hughes Springs,
November 24, 1997 at 10:00 a.m. Information may be obtained from
W.T. Ballard, P.O. Box 955, Hughes Springs, Texas 75656, (903)
639–7538. TRD-9715638.
Panhandle Ground Water Conservation District Number Three, met
at District Office, 201 West Third Street, White Deer, November 25,
1997 at 7:30 p.m. Information may be obtained from C.E. Williams,
Box 637, White Deer, Texas, 79097, (806) 883–2501. TRD-9715620.
Sharon Water Supply Corporation, Board of Directors, met at the
Office of Sharon Water Supply Corporation, Route 4, Winnsboro,
November 24, 1997 at 7:00 p.m. Information may be obtained from
Gerald Brewer, Route 5, Box 50361, Winnsboro, Texas 75494, (903)
342–3525. TRD-9715622.
Wood County Appraisal District, Board of Directors, met at 210 Clark
Street, Quitman, November 25, 1997 at 10:00 a.m. Information may
be obtained from W. Carson Wages or Rhonda Powell, P.O. Box 518,
Quitman, Texas 75783–0518, (903) 763–4891. TRD-9715628.
Meetings filed November 21, 1997
Central Texas Water Supply Corporation, Negotiating Committee,
met at 4020 Lakecliff Drive, Harker Heights, November 25, 1997
at 6:30 p.m. Information may be obtained from Delores Hamilton,
4020 Lake Cliff Drive, Harker Heights, Texas 76548, (254) 698–
2779. TRD-9715741.
Central Texas Water Supply Corporation, Monthly Meeting, took
place at 4020 Lakecliff Drive, Harker Heights, November 25, 1997
at 7:00 p.m. Information may be obtained from Delores Hamilton,
4020 Lake Cliff Drive, Harker Heights, Texas 76548, (254) 698–
2779. TRD-9715743.
Dallas Area Rapid Transit, Audit Committee, met at 1401 Pacific
Avenue, Conference Room B, First Floor, Dallas, November 25, 1997
at 11:00 p.m. Information may be obtained from Paula J. Bailey,
DART, P.O. Box 660163, Dallas, Texas 75266–0163, (214) 749–
3256. TRD-9715710.
Dallas Area Rapid Transit, Committee of the Whole, met at 1401
Pacific Avenue, Conference Room C, First Floor, Dallas, November
25, 1997 at 1:00 p.m. Information may be obtained from Paula J.
Bailey, DART, P.O. Box 660163, Dallas, Texas 75266–0163, (214)
749–3256. TRD-9715711.
Dallas Area Rapid Transit, Board of Directors, met at 1401 Pacific
Avenue, Conference Room C, First Floor, Dallas, November 25, 1997
at 6:30 p.m. Information may be obtained from Paula J. Bailey,
DART, P.O. Box 660163, Dallas, Texas 75266–0163, (214) 749–
3256. TRD-9715712.
Fisher County Appraisal District, Board of Directors, will meet at
100 West Concho, Fisher County Courthouse, Courtroom, Roby,
December 9, 1997 at 8:00 a.m. Information may be obtained from
Betty Mize, P.O. Box 516, Roby, Texas 79543, (915) 776–2733.
TRD-9715664.
Lavaca County Central Appraisal District, Board of Directors, will
meet at 113 North Main Street, Hallettsville, December 8, 1997 at
4:00 p.m. Information may be obtained from Diane Munson, P.O.
Box 386, Hallettsville, Texas 77964, (512) 798–4396. TRD-9715739.
Northeast Texas Rural Rail Transportation District, Board, met at
Hopkins County Courthouse, 118 Church Street, Sulphur Springs,
November 25, 1997 at Noon. Information may be obtained from
Sue Ann Harting, 2821 Washington Street, Greenville, Texas 75401,
(903) 454–6751. TRD-9715658.
North Texas Local Workforce Development Board, met at 4309
Jacksboro Highway, Suite 200, Wichita Falls, December 4, 1997 at
Noon. Information may be obtained from Mona W. Statser, P.O. Box
5144, Wichita Falls, Texas 76307–5144, (940) 322–5281. fax: (940)
322–6743. TRD-9715641.
Panhandle Information Network, Executive Committee, met at 1601
South Cleveland Street, Amarillo, November 25, 1997 at 1:30 p.m.
Information may be obtained from Linda Pitner, WTAMU Box 215,
Canyon, Texas 79016, (906) 656–2983. TRD-9715679.
San Patricio Appraisal District, Board of Directors, met in Special
Session at 1146 East Market, Sinton, November 25, 1997 at 2:00
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p.m. Information may be obtained from Kathryn Vermillion, P.O.
Box 938, Sinton, Texas 78387, (512) 364–5402. TRD-9715663.
Tarrant Appraisal District, Board of Directors, met at 2301 Gravel
Road, Fort Worth, December 2, 1997 at 9:00 a.m. Information may
be obtained from Mary McCoy, 2315 Gravel Road, Fort Worth, Texas
76118, (817) 284–0024. TRD-9715718.
Meetings filed November 24, 1997
Bosque Higher Education Authority, Inc., Board of Directors, met at
Brazos Club of Waco, 510 North Valley Mills Drive, Waco, December
3, 1997 at 11:00 a.m. Information may be obtained from Murray
Watson, Jr., 2600 Washington Avenue, Waco, Texas 76710, (254)
753–0913. TRD-9715796.
Brazos Educational Assistance, Inc., Board of Directors, met at
Brazos Club of Waco, 510 North Valley Mills Drive, Waco, December
3, 1997 at 11:15 a.m. Information may be obtained from Murray
Watson, Jr. 2600 Washington Avenue, Waco, Texas 76710, (254)
753–0913. TRD-9715795.
Brazos Higher Education Authority, Inc., Board of Directors, met at
Brazos Club of Waco, 510 North Valley Mills Drive, Waco, December
3, 1997 at 10:30 a.m. Information may be obtained from Murray
Watson, Jr. 2600 Washington Avenue, Waco, Texas 76710, (254)
753–0913. TRD-9715798.
Brazos Higher Education Authority, Inc., Board of Directors, met at
Brazos Club of Waco, 510 North Valley Mills Drive, Waco, December
3, 1997 at Noon. Information may be obtained from Murray Watson,
Jr. 2600 Washington Avenue, Waco, Texas 76710, (254) 753–0913.
TRD-9715792.
Brazos Student Finance Corporation, Board of Directors, met at
Brazos Club of Waco, 510 North Valley Mills Drive, Waco, December
3, 1997 at 10:45 a.m. Information may be obtained from Murray
Watson, Jr. 2600 Washington Avenue, Waco, Texas 76710, (254)
753–0913. TRD-9715797.
Education Service Center, Region VII, Board, will meet at Briarcrest
County Club, Bryan, December 11, 1997 at 5:00 p.m. Information
may be obtained from Bobby Roberts, 3332 Montgomery Road,
Huntsville, Texas 77340, (409) 295–9161. TRD-9715783.
Education Service Center, Region 18, Board of Directors, met at
2811 La Force Boulevard, Midland, December 2, 1997 at 6:00 p.m.
Information may be obtained from Bryan LaBeff, P.O. Box 60580,
Midland, Texas 79711, (915) 563–2380. TRD-9715836.
Edwards Aquifer Authority, Research and Technology Committee,
met at 1615 North St. Marys Street, San Antonio, with revised
agenda, December 1, 1997 at 10:00 a.m. Information may be obtained
from Sally Tamez-Salas, 1615 North St. Mary’s Street, San Antonio,
Texas 78212, (210) 222–2204. TRD-9715825.
Edwards Aquifer Authority, Aquifer Management Planning Commit-
tee, met at 1615 North St. Marys Street, San Antonio, with revised
agenda, December 1, 1997 at 1:00 p.m. Information may be obtained
from Sally Tamez-Salas, 1615 North St. Mary’s Street, San Antonio,
Texas 78212, (210) 222–2204. TRD-9715822.
Grayson Appraisal District, Board of Directors, will meet at 205
North Travis, Sherman, December 10, 1997 at Noon. Information
may be obtained from Angie Keeton, 205 North Travis, Sherman,
Texas 75090, (903) 893–9673. TRD-9715821.
Kendall Appraisal District, Appraisal Review Board, will meet at
121 South Main Street, Boerne, December 9, 1997 at 9:00 a.m.
Information may be obtained from Leta Schlinke, P.O. Box 788,
Boerne, Texas 78006, (210) 249–8012, fax: (210) 249–3975. TRD-
9715848.
Pecos Student Finance Corporation, Board of Directors, met at Brazos
Club of Waco, 510 North Valley Mills Drive, Waco, December 3,
1997 at 11:30 a.m. Information may be obtained from Murray
Watson, Jr., 2600 Washington Avenue, Waco, Texas 76710, (254)
753–0913. TRD-9715794.
Pecos Higher Education Authority, Inc., Board of Directors, met at
Brazos Club of Waco, 510 North Valley Mills Drive, Waco, December
3, 1997 at 11:45 a.m. Information may be obtained from Murray
Watson, Jr., 2600 Washington Avenue, Waco, Texas 76710, (254)
753–0913. TRD-9715793.
Sabine River Authority, Board, will meet at the Fredonia Hotel, 200
Fredonia, Nacogdoches, December 5, 1997 at 10:00 a.m. Information
may be obtained from Sam F. Collins, P.O. Box 579, Orange, Texas
77630, (409) 746–3200. TRD-9715784.
San Patricio Appraisal District, Appraisal Review Board, will meet
at 1146 East Market, Sinton, December 11, 1997 at 1:30 p.m.
Information may be obtained from Kathryn Vermillion, P.O. Box 938,
Sinton, Texas 78387, (512) 364–5402. TRD-9715803.
Tarrant Appraisal District, Appraisal Review Board, will meet at
2329 Gravel Road, Fort Worth, December 11, 1997 at 8:00 a.m.
Information may be obtained from Linda G. Smith, 2329 Gravel
Road, Fort Worth, Texas 76118–6984, (817) 284–8884. TRD-
9715781.
Taylor County Central Appraisal District, Appraisal Review Board,
will meet at 1534 South Treadaway, Abilene, December 10, 1997 at
9:30 a.m. Information may be obtained from Richard Petree, P.O.
Box 1800, Abilene, Texas 79604, (915) 676–9381, extension 24.
TRD-9715802.
Texas Political Subdivisions Joint Self-Insurance Funds, Board of
Trustees, met in emergency meeting by telephone conference call, at
12720 Hillcrest Road, Suite 1010, Dallas, November 24, 1997 at 1:00
p.m. Information may be obtained from David J. LaBrec, Strasburger
and Price L.L.P., 901 Main Street, Suite 4300, Dallas, Texas 75202,
(214) 651–4300. TRD-9715746.
Uvalde County Appraisal District, Board of Directors, met at
209 North High Street, Uvalde, December 3, 1997 at 7:00 p.m.
Information may be obtained from Alida E. Lopez, 209 North High
Street, Uvalde, Texas 78801, (830) 278–1106, ext. 16. TRD-
9715745.
Meetings filed November 25, 1997
Alamo Area Council of Governments, Area Judges, met at 2520
Magnolia, San Antonio, December 3, 1997 at 9:00 a.m. Information
may be obtained from Al J. Notzon III, 118 Broadway, Suite 400,
San Antonio, Texas 78205, (210) 225–5201. TRD-9715859.
Alamo Area Council of Governments, Area Judges, met at 2520
Magnolia, San Antonio, December 3, 1997 at 10:00 a.m. Information
may be obtained from Al J. Notzon III, 118 Broadway, Suite 400,
San Antonio, Texas 78205, (210) 225–5201. TRD-9715860.
Austin-Travis County MHMR Center, Finance and Control Commit-
tee, met at 1430 Collier Street, Board Room, Austin, December 2,
1997 at Noon. Information may be obtained from Sharon Taylor,
1430 Collier Street, Austin, Texas 78704, (512) 440–4031. TRD-
9715924.
Bluebonnet Trails Community MHMR Center, Board of Trustees,
met at Commissioner’s Court, 804 Pecan Street, Bastrop, December
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4, 1997, 4:00 p.m. Information may be obtained from Vicky Risley,
15800 Highway 620 North, Austin, Texas 78717, (512) 244–8335.
TRD-9715857.
Dawson County Central Appraisal District, Board of Directors, met
at 1806 Lubbock Highway, Lamesa, December 3, 1997 at 7:00 a.m.
Information may be obtained from Tom Anderson, P.O. Box 797,
Lamesa, Texas 79331, (806) 872–7060. TRD-9715865.
Fort Bend Parkway Association, Board, will meet at 1522 Texas
Parkway (City Hall Complex), Missouri City, December 8, 1997,
at 6:00 p.m. Information may be obtained from Robert R. Randolph,
2701 First City Tower, 1001 Fannin, Houston, Texas 77002–6760,
(713) 758–2380. TRD-9715856.
Gray County Appraisal District, Board of Directors, met at 815 North
Sumner, December 3, 1997 at 5:00 p.m. Information may be obtained
from Jennifer Read, P.O. Box 836, Pampa, Texas 79066–0836, (806)
665–0791. TRD-9715862.
Johnson County Rural Water Supply Corporation, Insurance Com-
mittee, will meet at Corporation Office, 2849 Highway 171 South,
Cleburne, December 15, 1997 at 6:00 p.m. Information may be ob-
tained from Dianna Jones, P.O. Box 509, Cleburne, Texas 76033,
(817) 645–6646. TRD-9715959.
Nueces River Authority, President’s Committee on Staffing, met at
Plaza San Antonio Hotel, Primavera Room, 555 South Alamo Street,
San Antonio, December 3, 1997 at 9:30 a.m. Information may be
obtained from Con Mims, P.O. Box 349, Uvalde, Texas 78802, (830)
278–6810. TRD-9715916.
Nueces River Authority, Nominations Committee, met at Plaza San
Antonio Hotel, Primavera Room, 555 South Alamo Street, San
Antonio, December 3, 1997 at 9:30 a.m. Information may be obtained
from Con Mims, P.O. Box 349, Uvalde, Texas 78802, (830) 278–
6810. TRD-9715915.
Nueces River Authority, Board of Directors, met at Plaza San Antonio
Hotel, Primavera Room, 555 South Alamo Street, San Antonio,
December 3, 1997 at 9:30 a.m. Information may be obtained from
Con Mims, P.O. Box 349, Uvalde, Texas 78802, (830) 278–6810.
TRD-9715914.
San Antonio River Industrial Development Authority, Board of
Directors, met at 100 East Guenther Street, San Antonio, December
1, 1997 at 1:30 p.m. Information may be obtained from Fred N.
Pfeiffer, P.O. Box 830027, San Antonio, Texas, 78283–0027, (210)
227–1373. TRD-9715908.
Shackelford Water Supply Corporation, Directors, met at Ft. Griffin
Restaurant, Highway 180, Albany, December 3, 1997 at Noon.
Information may be obtained from Gaynell Perkins, Box 11, Albany,
Texas 76430, (940) 345–6868 or (915) 762–2575. TRD-9715864.
Trinity River Authority of Texas, Board of Directors, met at 5300
South Collins Street, Arlington, December 3, 1997 at 10:30 a.m.
Information may be obtained from James L. Murphy, P.O. Box 60,
Arlington, Texas 76004, (817) 467–4343. TRD-9715893.
Meetings filed November 26, 1997
Aqua Water Supply Corporation, Board of Directors, met at 305
Eskew, Bastrop, December 1, 1997 at 7:30 p.m. Information may
be obtained from Carol Ducloux, Drawer P, Bastrop, Texas, 78602,
(512) 303–3943. TRD-9715993.
Dallas Central Appraisal District, Board of Directors Regular meet-
ing, met a 2949 North Stemmons Freeway, Second Floor Community
Room, Dallas, December 3, 1997 at 7:30 a.m. Information may be
obtained from Rick Kuehler, 2949 North Stemmons Freeway, Dallas,
Texas 75247, (214) 631–0520. TRD-9715965.
Dallas Area Rapid Transit, President’s Luncheon, was held at Faison-
Stone Las Colinas, Inc., 26th Floor Board Room, 5215 North
O’Connor, Irving, December 2, 1997 at Noon. Information may be
obtained from Paula Bailey, DART, P.O. Box 660163, Dallas, Texas,
75266–0163. (214) 749–3256. TRD-9715968.
Lower Rio Grande Valley Development Council, Hidalgo County
Metropolitan Planning Organization, met at TxDOT District Office,
600 West Expressway US83, Pharr, December 4, 1997 at 7:00 p.m.
Information may be obtained from Edward L. Molitor, 311 North
15th Street, McAllen, Texas 78501–4705, (956) 682–3481. TRD-
9715964.
Pecan Valley MHMR Region, Board of Trustees, met at 108 Pirate
Drive, Granbury, December 3, 1997 at 8:30 a.m. Information may
be obtained from Dr. Theresa Mulloy, P.O. Box 973, Stephenville,
Texas 76401, (817) 965–7806. TRD-9715978.
Riceland Regional Mental Health Authority, Board of Trustees, met
at 10435 Greenbough, Stafford, December 4, 1997 at 10:00 a.m.
Information may be obtained from Marjorie Dornak, P.O. Box 869,
Wharton, Texas 77488, (409) 532–3098. TRD-9715963.
San Antonio-Bexar County Metropolitan Planning Organization,
Bicycle Mobility Task Force, met at 114 West Commerce, Room
“B”, Municipal Plaza Building, San Antonio, December 3, 1997, at
1:30 p.m. Information may be obtained from Scott Ericksen, 603
Navarro, Suite 904, San Antonio, Texas 78205, (210) 227–8651.
TRD-9715969.
Special Board of Review, will meet at Williamson County Court-
house, County Commissioner’s Courtroom, 710 Main Street, George-
town, December 17, 1997 at 1:00 p.m. Information may be obtained
from Bob Hewgley, 1700 North Congress Avenue, Room 720, Austin,
Texas 78701, (512) 463–5013. TRD-9715976.
West Central Texas Municipal Water District, met at 410 Hickory,
Abilene, December 1, 1997 at 1:30 p.m. Information may be obtained
from David E. Bell, P.O. Box 2362, Abilene, Texas 79604, (915) 673–
8254. TRD-9715989.
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IN ADDITION
The Texas Register is required by statute to publish certain documents, including applications to purchase
control of state banks, notices of rate ceilings, changes in terest rate and applications to install remote
service units, and consultant proposal requests and awards.
To aid agencies in communicating information quickly and effectively, other information of general interest to
the public is published as space allows.
Texas Department of Agriculture
Notice of Public Hearing
The Texas Department of Agriculture (the department) will hold a
public hearing to take public comment on new §3.111, concerning the
designation by rule of the new Permian Basin Boll Weevil Eradication
Zone, to be published in the December 5, 1997, issue of theTexas
Register. The hearing will be held on Thursday, December 11, 1997,
beginning at 10:30 a.m., at the Ackerly Co-op Gin, 200 W. Avenue
F., Ackerly, Texas.
For more information, please contact Katie Dickie Stavinoha, Texas
Department of Agriculture, P.O. Box 12847, Austin, Texas 78711,
512/463-7593.




Texas Department of Agriculture
Filed: November 19, 1997
♦ ♦ ♦
Office of the Attorney General
Notice Regarding Private Real Property Rights Preservation
Act (SB 14) Guidelines
In 1995 the Legislature enacted Senate Bill 14, the Private Real
Property Rights Preservation Act. As required by that Act, the Office
of the Attorney General prepared Guidelines to assist governmental
entities in identifying and evaluating those governmental actions that
might result in a taking of private real property. Those Guidelines
were published in the January 12, 1996, issue of theTexas Register
(21 TexReg 387). The Act also requires the Attorney General to
review the Guidelines at least annually and revise them as necessary.
To assist this agency in its review process and its efforts to fully
comply with the Legislature’s directive, the Office of the Attorney
General invites comments or suggestions concerning the Guidelines.
Please submit all responses by January 9, 1998, to: Karen W. Kornell,
Assistant Attorney General, Office of the Attorney General, Natural
Resources Division, P.O. Box 12548, Austin, Texas 78711-2548.




Office of the Attorney General
Filed: November 26, 1997
♦ ♦ ♦
Children’s Trust Fund of TexasCouncil
Request for Curricula
The Children’s Trust Fund of Texas Council (CTF) announces the
solicitation of curricula for parent education and children’s life skills/
personal safety and awareness programs.
CTF was established in 1985 by the Texas Legislature to help prevent
the tragedy of child abuse and neglect by providing funds to assist
community-based prevention programs in all areas of the state. CTF
provides funding assistance to organizations seeking to prevent child
abuse and neglect through programs that strengthen parents, children,
and families.
Approved curricula will be included in future CTF Requests for
Proposal (RFP), beginning with the RFP to be released on March
16, 1998. Applicants for CTF grants will be able to choose from
the approved curricula list. If your curricula is approved, you will
be required to sign a written agreement between yourself (curricula
owner) and CTF.
Deadline: Deadline for the submission of curricula is January 15,
1998 at 5:00 pm.
Eligibility Criteria: Respondents are required to provide the following
information. Forms are available upon request. For curriculum
consideration, submit the following information:
1. Three (3) copies of the entire curriculum including supporting
documents (e.g., facilitator’s guide, instruction manual, handouts,
etc.). All but one copy will be returned upon request.
2. Name of curriculum ownership, contact person, address, phone
number, fax, and e-mail address if available, and hours of availability
for inquiries. If applicant is not curriculum owner, describe
authorized capacity for sponsorship (e.g., certified affiliated).
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3. A summary description of the curriculum and format (eg.,
group-based, home-based, length of sessions, etc.) Discuss how the
curriculum addresses the prevention of child abuse and neglect.
Parent education curricula should focus on parenting skills, behaviors,
and attitudes. Please note: academically-based parent involvement
programs (e.g., literacy development) are not considered child abuse
prevention programs.
Children’s life skills/personal safety and awareness curricula focus
on teaching children the variety of skills necessary to cope with
the stresses of growth and development and increase personal
safety. These skills include, but are not limited to being able
to: think independently, make choices, solve problems effectively,
communicate clearly, develop and maintain high self-esteem and
prevent injurious events.
4. A description of the target population for whom the curriculum
is intended (e.g., audience, age, language group, education/literacy
level, race/ethnicity, etc.).
5. A description of curriculum costs for implementation of the
program to approximately 50 families (which includes cost of
materials and any additional costs).
6. Availability and costs for training and technical assistance services
to support curriculum use and program implementation.
Note: CTF requires all curriculum owners to provide training and
technical assistance to grantees at the start up of their programs and
as necessary throughout implementation.
7. Background information on the sponsoring institution/agency.
8. History of curriculum implementation (years in existence, where
it has been implemented and with which populations, replication of
curriculum ,etc.).
9. Recommended number of staff and staff qualifications needed for
curriculum implementation.
10.Evaluation methodology (include copies of testing instruments)
NOTE: The evaluation must specifically measure changes in knowl-
edge and skills. Also include any additional information on changes
in attitudes and long term behavior. A participant satisfaction ques-
tionnaire alone is not sufficient.
11.Copies and descriptions of data collection instruments and copies
of research and validation reports (which include indication of
changes in behavior and/or knowledge regarding prevention of child
abuse and neglect, reliability and sensibility to change).
12.Languages in which curriculum is available and literacy level
of curriculum. Specify extent to which materials are available in
other languages (e.g., facilitator’s guide, participant handouts and
materials, videotapes, etc.). Include future plans to translate into
other languages.
Potential applicants will be notified no later than February 27, 1998.
Approved curricula will be included among the available options for
CTF program grant applicants for the Request for Proposal to be
released on March 16, 1998.
For questions or to request a submission form: Please contact Karen
Patterson at the Children’s Trust Fund of Texas, 8929 Shoal Creek
Blvd., Suite 200, Austin, TX 78757-6854; (512) 458-1281 (M-F,
8:00am-5:00pm).
Issued in Austin, Texas, on November 25, 1997.
TRD-9715905
Janie D. Fields, MPA
Executive Director
Children’s Trust Fund of Texas Council
Filed: November 25, 1997
♦ ♦ ♦
Coastal Coordination Council
Notice and Opportunity to Comment on Requests for Consis-
tency Agreement/Concurrence under the Texas Coastal
Management Program
On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP
goals and policies identified in 31 TAC 501. Requests for federal
consistency review were received for the following projects(s) during
the period of November 18, 1997, through November 24, 1997:
FEDERAL AGENCY ACTIONS:
Applicant: Lamar Oil & Gas, Inc.; Location: State Tracts 119, 120,
121 and 125, Aransas Bay, Aransas County, Texas; Project No.: 97-
0414-F1; Description of Proposed Action: The applicant proposes to
install a 2-inch pipeline from the Number 4 well in State Tract 121 to
the Number 1 well in State Tract 125, to transport gas, oil and or other
hydrocarbons; Type of Application: U.S.C.O.E. permit application
under §10 of the Rivers and Harbors Act of 1899 (33 U.S.C.A. 403),
and §404 of the Clean Water Act (33 U.S.C.A. §§125- 1387).
Applicant: Petro-Guard Production, L.L.C.; Location: State Tracts
111, 111A, 112, south one-half of Tract 138, in Matagorda Bay
and Saluria Bayou, Calhoun and Matagorda Counties, Texas; Project
No.: 97-0415-F1; Description of Proposed Action: The applicant
proposes to erect and maintain structures and appurtenances to be
used in the drilling of wells for the production of oil/gas and or
other hydrocarbons; to erect and maintain structures of steel or
timber, including derrick production platforms, protective structures
and foundations; to install Aids to Navigation; to construct mooring
and markers; to drive test piling and conduct coring operations;
and to construct pipelines; Type of Application: U.S.C.O.E. permit
application under §10 of the Rivers and Harbors Act of 1899 (33
U.S.C.A. 403), and §404 of the Clean Water Act (33 U.S.C.A. §§125-
1387).
Applicant: Densimix, Inc.; Location: Greens Bayou, at 13501
Industrial Road, in Houston, Harris County, Texas; Project No.: 97-
0420-F1; Description of Proposed Action: The applicant proposes to
construct a 202-foot steel sheet pile bulkhead with 20-foot and 30-foot
wingwalls. The total backfill required will be 1,966 cubic yards, with
approximately 385 cubic yards being placed below the mean high
water line. A concrete cap and ramp will be placed over the backfill
for dock construction. The applicant also proposes to dredge in front
of the bulkhead to a depth -12 feet mean low water. Approximately
633 cubic yards of material will be mechanically dredged by dragline;
Type of Application: U.S.C.O.E. permit application #21147 under
§10 of the Rivers and Harbors Act of 1899 (33 U.S.C.A. 403), and
§404 of the Clean Water Act (33 U.S.C.A. §§125-1387).
Pursuant to §306(d)(14) of the Coastal Zone Management Act of
1972 (16 U.S.C.A. §§1451-1464), as amended, interested parties are
invited to submit comments on whether a proposed action should be
referred to the Coastal Coordination Council for review and whether
the action is or is not consistent with the Texas Coastal Management
Program goals and policies. All comments must be received within
30 days of publication of this notice and addressed to Ms. Janet
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Fatheree, Council Secretary, 1700 North Congress Avenue, Room
617, Austin, Texas 78701-1495.
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♦ ♦ ♦
Notice of Formation of Workgroup and Opportunity for Pub-
lic Comment on Federal Restoration Plans as related to the
Coastal Management Program
The Coastal Coordination Council ("Council") is considering and
requesting public comment on: (1) whether federal restoration plans
may adversely affect coastal natural resource areas ("CNRAs"); (2) if
the Council finds that restoration plans may affect CNRAs, then the
Council will consider whether 31 T.A.C. §506.12 should be amended
to add federal restoration plans to the list of federal activities that may
adversely affect CNRAs; and (3) what process should be used for
consistency determinations and reviews of these plans. The Council
is requesting public consideration and input on the identification
of scope of federal restoration plans that may adversely affect
CNRAs; possible adverse effects of federal restoration plans; and the
process that should be used for federal consistency determinations
and Council consistency reviews.
At its November 12, 1997, meeting, the Council called for the for-
mation of a workgroup of representatives of the various stakeholders
in federal restoration plans to identify and discuss issues relating to
the listing of the plans and the consistency review and determination
processes. The Council invites participation from: citizens, non-
governmental organizations, the U.S. Army Corps of Engineers, the
federal natural resource trustees (U.S. Fish and Wildlife Service and
the National Oceanic and Atmospheric Administration), the attorneys
for the federal agencies (the U.S. Department of Justice and the U.S.
Attorney’s Office), the state natural resource trustees (Texas Natural
Resource Conservation Commission, Texas Parks and Wildlife De-
partment and the General Land Office) and potentially responsible
parties under the Comprehensive Environmental Response, Compen-
sation and Liability Act (42 U.S.C.A §§9601-9675) and the Oil Pol-
lution Act of 1990 (33 U.S.C.A. §§2701-2761).
The Council first seeks to identify the federal restoration plans that are
being implemented within the CMP boundary. Restoration planning
is the process utilized by natural resource managers, in the public
and private sectors, to evaluate options designed to improve the
ecological functioning of a natural system, such as a forest, prairie
or wetland. Restoration planning may focus on the management of
human uses, manipulation of natural resources, and habitat protection
and acquisition. Management of human uses may include measures
such as limited harvesting of a particular species or restriction of
human access. Manipulation of resources refers to direct, on-site
rehabilitation or replacement of injured species and measures may
include improvement of water flow or planting. Habitat protection
and acquisition refers to changes in management practices, i.e.,
designation of special areas, or purchase of water or timber rights.
Restoration planning may include consideration of direct restoration
activities which are designed to specifically restore or rehabilitate
degraded areas. Common rehabilitation activities include measures
such as planting, removing non-native species, changing topography
to enhance water flow or vegetation, and restocking of fauna. Plans
to restore human uses may include improved access for consumptive
users, creation of viewing opportunities that minimize human impact,
and acquisition of lands to be preserved for public use.
Restoration plans focus on restoring natural resources to a condition
that existed prior to some point in time. While acknowledging that
natural systems are cyclical, natural resource managers generally can
evaluate those conditions which are related to "unnatural" events
like spills of hazardous substances, subsidence due to pumping
groundwater, or excessive human manipulation, like destroying dunes
within the beach/dune system. In such instances, the resource
managers can choose from a range of actions which may hasten
natural recovery or which dramatically change the present conditions.
Restoration planning is a complex mix of natural sciences, statistics
and economics.
For example, a restoration plan for injury to birds was developed in
response to an oil spill from a vessel collision that occurred in 1988
in Gray’s Harbor, Washington. The oil spill released 231,000 gallons
of fuel oil. About 110 miles of Pacific coastline in Washington and
about 95 miles of beaches and intertidal areas in British Columbia
were oiled. More than 13,000 oiled migratory birds were recovered,
but only about 1,000 of the recovered birds survived. Total seabird
mortality was estimated at about 56,000 birds. The restoration plan
included funds for a U.S. Fish and Wildlife program to facilitate
the recovery of common murres. The program contained a plan for
public education aimed at reducing human disturbance of seabirds;
eradication of a rabbit that disturbs seabird habitat; a study of the role
of net fisheries in seabird mortality; and a plan for monitoring changes
in the common murre population for a minimum of ten years. This
restoration plan is a good example of the range of options developed
for restoring the seabirds killed by the oil spill.
Restoration planning can be time consuming. The resource manager
must evaluate a number of alternative plans, each of which may have
several components or programs, and determine the environmental
impacts of each alternative. The planning process includes time for
public review and comment on proposed plans, and, in Texas, may
include solicitations to public and private entities.
After identifying the various federal restoration plans being imple-
mented within the CMP boundary, the Council must consider whether
these plans may adversely affect CNRAs. The Council also seeks in-
put on identifying possible adverse effects of restoration plans. The
Council is considering and requesting public input on the effects of
at least two types of restoration plans: (1) plans developed to ad-
dress damages to CNRAs resulting from unauthorized discharges of
oil or hazardous substances (i.e., spills); and (2) plans developed to
address damage to CNRAs caused by other unpermitted activities
(e.g., propwashing, dredging and other actions undertaken in viola-
tion of a permit or without a permit). The Council is not considering
restoration plans developed or approved as a mitigation component
of a permit because permits that may adversely affect CNRAs are
already listed.
If the Council finds that federal restoration plans may adversely affect
CNRAs, the Council may list restoration plans in 31 T.A.C. §506.12,
for the purpose of providing notice to the affected federal agencies
that these plans are federal activities that require consistency determi-
nations or negative determinations and that such determinations are
subject to Council consistency review. Pursuant to the federal Coastal
Zone Management Act ("CZMA"), 16 U.S.C. §1456(c), federal agen-
cies currently are required to notify the Council whether actions that
affect the Texas coast are consistent with the Texas Coastal Man-
agement Program ("CMP") goals and policies in 31 T.A.C. Chapter
501. For listed actions, federal agencies must submit either a con-
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sistency determination or a negative determination. In the September
27, 1994 preamble to the adoption of Chapter 506 (19 TexReg 7695),
the Council stated that, although the terminology differs, the federal
agency negative determination has the same substantive effect as a
state finding of no adverse effects. If the Council finds that restora-
tion plans do not adversely affect CNRAs, then restoration plans will
not be listed in §506.12.
If the Council makes the finding that restoration plans adversely
affect CNRAs, there are various processes which may be used
for consistency review. Pursuant to the CMP, federal agencies
undertaking one of the listed federal activities may use existing
consistency determination processes which include: (1) consistency
determinations and negative determinations (as respectively provided
in 31 T.A.C. §506.20 and 31 T.A.C. §506.21); and (2) a general
consistency determination (as provided in 31 T.A.C. §506.22). If the
Council decides to list restoration plans, the Council may adopt an
alternative consistency determination and review process. Examples
of different processes include: Council delegation of the consistency
review of the federal agencies’ consistency determination regarding
NRDA restoration plans to the three state trustees, who are also
members of the Council; Council determination that certain types of
restoration plans are deemed consistent if certain conditions are met;
or approving thresholds for restoration plans so that plans below the
thresholds would not be subject to consistency review by the Coastal
Coordination Council.
The Council is providing notice of the intent to form a workgroup
and to request comments regarding federal restoration plans, whether
the plans may have adverse effects on CNRAs and should be included
in the CMP list of federal activities and, if so, what process should
be used for consistency determinations and reviews. The Council
directed the workgroup to prepare rule language for the Council’s
next meeting scheduled for February 11, 1998. The first workgroup
meeting will be on December 11, 1997. For more information on
the first workgroup meeting location and time, please contact Ms.
Janet Fatheree, Coastal Coordination Council Secretary, by telephone
at (512) 463-5385.
Comments on the proposal and questions regarding the workgroup
should be submitted to Ms. Janet Fatheree, Coastal Coordination
Council Secretary, 1700 N. Congress Avenue, Room 617, Austin,
Texas, 78701-1495; by Fax: (512) 475-0680. The deadline for com-
ments is 5:00 p.m., January 5, 1997.
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♦ ♦ ♦
Comptroller of Public Accounts
Request for Proposals for the Hamilton ISD
Notice of Request for Proposals: Pursuant to Chapter 2254, Subchap-
ter B, Texas Government Code, the Comptroller of Public Accounts
(Comptroller) announces the issuance of a Request for Proposals
(RFP) for the purpose of hiring a consultant to assist in conduct-
ing a performance review of Texas Southern University. From this
review, recommendations will be developed for containing costs, im-
proving management strategies, improving university operations and
ultimately promoting better education for Texas Southern University
students through school district management efficiency and account-
ability. The successful proposer will be expected to begin perfor-
mance of the contract on or about January 12, 1998.
Contact: Parties interested in submitting a proposal should contact
the Comptroller of Public Accounts, Legal Counsel’s Office, 111
East 17th Street, Room G-24, Austin, Texas 78774, (512) 305-8673,
to obtain a complete copy of the RFP. The RFP will be available
for pick-up at the above referenced address on Friday, December 5,
1997 between 4:00 p.m. and 5:00 p.m. Central Zone Time (CZT),
and during normal business hours thereafter. All written inquiries and
mandatory letters of intent to propose must be received at the above-
referenced address prior to 4:00 p.m. (CZT) on Monday, December
12, 1997.
Closing Date: Proposals must be received in the Legal Counsel’s
Office no later than 4:00 p.m. (CZT), on Monday, December
29, 1997. Proposals received after this time and date will not be
considered.
Award Procedure: Proposals will be subject to evaluation by a
committee based on the evaluation criteria set forth in the RFP. Each
committee will determine which proposal best meets these criteria
and will make a recommendation to the Deputy Comptroller, who will
then make a recommendation to the Comptroller. The Comptroller
will make the final decision. A proposer may be asked to clarify
its proposal, which may include an oral presentation prior to final
selection.
The Comptroller reserves the right to accept or reject any or all
p oposals submitted. The Comptroller is under no legal or other
obligation to execute a contract on the basis of this notice or the
distribution of any RFP. Neither this notice nor the RFP commits the
Comptroller to pay for any costs incurred prior to the execution of a
contract.
The anticipated schedule of events is as follows: Issuance of RFP-
December 5, 1997, 4:00 p.m. (CZT); Mandatory Letter of Intent
and Questions Due-December 12, 1997, 4:00 p.m. (CZT); Proposals
Due-December 29, 1997, 4:00 p.m. (CZT); and Contract Execution
- January 12, 1998, or as soon thereafter as possible.




Comptroller of Public Accounts
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♦ ♦ ♦
Request for Proposals for the Wimberly ISD
Notice of Request for Proposals: Pursuant to Chapter 2254, Sub-
chapter B, Texas Government Code, the Comptroller of Public Ac-
counts (Comptroller) announces the issuance of a Request for Propos-
als (RFP) for the purpose of hiring a consultant to assist in conducting
a management and performance review of the Wimberly Independent
School District. From this review, findings and recommendations will
be developed for containing costs, improving management strategies,
and ultimately promoting better education for Texas children through
school district management efficiency. The successful proposer will
be expected to begin performance of the contract on or about January
21, 1998.
Contact: Parties interested in submitting a proposal should contact
the Comptroller of Public Accounts, Legal Counsel’s Office, 111
East 17th Street, Room G-24, Austin, Texas 78774, (512) 305-8673,
to obtain a complete copy of the RFP. The RFP will be available
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for pick-up at the above referenced address on Friday, December 5,
1997 between 4:00 p.m. and 5:00 p.m. Central Zone Time (CZT),
and during normal business hours thereafter. All written inquiries and
mandatory letters of intent to propose must be received at the above-
referenced address prior to 4:00 p.m. (CZT) on Monday, December
15, 1997.
Closing Date: Proposals must be received in the Legal Counsel’s
Office no later than 4:00 p.m. (CZT), on Monday, January 5, 1998.
Proposals received after this time and date will not be considered.
Award Procedure: Proposals will be subject to evaluation by a
committee based on the evaluation criteria set forth in the RFP. Each
committee will determine which proposal best meets these criteria
and will make a recommendation to the Deputy Comptroller, who will
then make a recommendation to the Comptroller. The Comptroller
will make the final decision. A proposer may be asked to clarify
its proposal, which may include an oral presentation prior to final
selection.
The Comptroller reserves the right to accept or reject any or all
proposals submitted. The Comptroller is under no legal or other
obligation to execute a contract on the basis of this notice or the
distribution of any RFP. Neither this notice nor the RFP commits the
Comptroller to pay for any costs incurred prior to the execution of a
contract.
The anticipated schedule of events is as follows: Issuance of RFP-
December 5, 1997, 4:00 p.m. (CZT); Mandatory Letter of Intent and
Questions Due-December 15, 1997, 4:00 p.m. (CZT); Proposals Due-
January 5, 1998, 4:00 p.m. (CZT); and Contract Execution-January
16, 1998, or as soon thereafter as possible.
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♦ ♦ ♦
Texas Department of Criminal Justice
Request for Offer
The Texas Department of Criminal Justice (TDCJ) Request for Offer
(RFO) is to solicit offers for Business Process Reengineering services
in support of the second phase of the Texas Department of Criminal
Justice Offender Information Management (OIM) Business Process
Reengineering (BPR) project. Respondents must respond with an
offer for services to commence in January 1998, and be a certified
QISV vendor at the completion of contract negotiations.
To request a copy of the RFO with attachments, contact Lynn Ayala:
Address: P.O. Box 4016, Huntsville, Texas 77342-4016, Phone:
(409) 437-1193, Fax: (409) 437-1011.
Closing date: 2:00 pm, December 10, 1997.
TDCJ reserves the right to reject any and all responses submitted
and to accept the offer that is considered to be in the best interest
of TDCJ. TDCJ may request additional information as necessary, to
clarify, explain, and verify any aspect of an offer. TDCJ shall be the
sole judge of the acceptability of any offer.
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Texas Department of Economic Development
Notice of Request for Proposals
The Texas Department of Economic Development (*Department*) is
requesting proposals from independent consultants (*Consultant*) to
conduct an assessment of the present and projected viability of Texas
military installations and missions in order to prepare proactive state
and community strategies for their retention.
Background
A significant segment of the Texas economy is dependent on federal
defense dollars in the form of contracting, military employment
of civilian personnel and active-duty military, and retired military
payroll. The expected continued decline in federal defense funding
necessitates the implementation of a comprehensive, coordinated
and integrated program of information and assistance for Texas
communities, workers and defense companies.
Accordingly, Senate Bill 932 of the 75th Texas Legislature established
the Office of Defense Affairs (the *ODA*) within the Department and
charged it with certain responsibilities, including:
1) conduct a statewide assessment of active military installations and
current missions to prepare a proactive statewide strategy to prevent
future closures and realignments;
2) use the assessment to assist defense-dependent communities to
develop a long-term strategy to prepare for future base realignments
and closures;
3) provide information to defense-dependent communities regarding
federal actions affecting military installation and missions; and
4) provide assistance to defense-dependent communities that have
experienced a defense-related closure or realignment.
In addition, a nine-member Texas Strategic Military Planning Com-
mission (the *TSMPC*) was established by the legislature to advise
the ODA on the effect of the military on the economy of Texas and
make recommendations regarding:
1) the development of a contingency plan to support and promote
the military in connection with the possible reduction, closure, or
conversion of federal military bases in Texas;
2) the development of policies and plans to support the long-term
viability and prosperity of the military, active and civilian, in this
state;
3) the development of methods to improve private and public em-
ployment opportunities for former members of the military residing
in this state; and
4) the compilation of information for use in a quarterly economic
impact statement detailing the effect of the military on the economy
of this state.
Scope of Services
The Consultant shall provide research and assessment services, in-
cluding, but not limited to, gathering all relevant data and information
and providing analysis, as required, to meet the requirements of each
task outlined below. The Consultant shall be responsible for critically
assessing any source material for accuracy.
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Task One: Assess Status of Current Texas Military Installations
The Consultant shall provide a draft report on the current status of
each Texas installation listed in Attachment A, their missions, their
current capacity utilization, and an outlook for those bases for the
years 2000-2020. The Consultant shall provide a draft report (*Draft
Report One*) pursuant to this task for Department approval within
60 calendar days from the actual award date of the contract.
Task Two: Forecasting Future Defense Trends, Force Structure and
Acquisition of Advanced Weapons Systems The Consultant will
provide a summary of the changes in future Department of Defense
force structure, weapons systems, and strategies which could impact
Texas installations. The Consultant shall provide a draft report
(*Draft Report Two*) pursuant to this task for Department approval
within 60 calendar days from the actual award date of the contract.
Task Three: Assess the Capabilities and Shortfalls of Texas Military
Installations The Consultant shall provide an analysis of 1995 BRAC
criteria and assessments of each Texas military installation, and
provide a current, updated analysis of each Texas military installation
using the 1995 BRAC criteria, as well as any proposed criteria.
Particular attention should be paid to service grading that indicates
*Green Minus* or lower in subcategories related to installation
infrastructure, community encroachment, environmental, or quality
of life issues. The Consultant shall provide a draft report (*Draft
Report Three*) pursuant to this task for Department approval within
90 calendar days from the actual award date of the contract.
Task Four: State and Community Solutions The Consultant shall
provide recommendations on an installation-by-installation basis for
the state and communities to address the limitations indicated in
Tasks One through Three, above. Such recommendations may
include alternatives that the state and/or communities can pursue.
The Consultant is encouraged to consider innovative programs
(such as partnerships between the base, the community and private
enterprise to construct or reconfigure new facilities) in making
recommendations. The Consultant shall provide a draft report (*Draft
Report Four*) pursuant to this task for Department approval within
120 calendar days from the actual award date of the contract.
Final Report The consultant shall prepare a final report compiling
the five draft reports into a single, comprehensive representation of
the findings of the project. The Consultant shall provide a draft final
report for Department approval within 150 calendar days from the
actual award date of the contract, or July 1, 1998, whichever comes
first.
Proposed Time Line
December 5, 1997 – Request for Proposals published inTexas
Register
December 10, 1997, 5:00pm CST – Deadline for notice of intent to
attend pre-proposal conference
December 15, 1997, 2:00pm CST – Pre-Proposal Conference
January 9, 1998, 4:00pm CST – Closing date for receipt of questions
January 16, 1998, 4:00pm CST – Closing date for receipt of proposals
February 6, 1998 – Anticipated contract award date
February 9, 1998 – Consultant orientation meeting
60 days following actual award date – Draft Report One deadline
60 days following actual award date – Draft Report Two deadline
90 days following actual award date – Draft Report Three deadline
120 days following actual award date – Draft Report Four deadline
earlier of 150 days following actual award date, or July1, 1998 –
Draft final report deadline
September 1, 1998 – Final Draft Report due
November 18, 1998 – Strategic Plan due to Texas Legislature
Selection Criteria
Proposals will be evaluated by a panel that may be comprised of two
TSMPC members, two Department staff members, and a member of
the Department Governing Board.
Mandatory Elements
1) All other things being equal, the Department will give preference
to a respondent whose principal place of business is in Texas.
2) Consultant has no conflict of interest with regard to other work
performed by the Consultant for the State, any military service, or
the United States government.
3) Consultant is an established vendor regularly engaged in the
business of providing military assessments similar to those required
herein.
4) Consultant has at least five years experience within the past seven
years performing consultant services similar to those required herein.
5) Consultant has previous experience with data used to analyze
methods used by previous BRAC commissions to determine closure
and downsizing recommendations.
6) Consultant has previous experience in effectively utilizing recog-
ized quality standards when providing analysis of trends in military
contracting.
7) Consultant adheres to the instructions in the request for proposals
on preparing and submitting the proposal and submits a complete
response.
8) Consultant*s timetable is acceptable to the Department.
Technical Qualifications
1) Expertise and Experience
a) Extent and quality of experience with similar projects, based on
information provided by Consultant as well as references of former
and current clients; and
b) The quality of the individual staff to be assigned to the project.
2) Methodology
a) Adequacy of proposed staffing for each task;
b) Adequacy and completeness of data collection techniques and
sources;
c) Adequacy of analytical procedures to be used;
d) Adequacy of previously demonstrated problem solving techniques
and philosophies.
e) Adequacy of overall methodology; and
f) Adequacy of proposed deliverable format and presentation.
3) Price: Reasonableness of proposed cost as evidenced by billing
rates and hours budgeted for each type of position or task. Although
a significant factor, fees charged may not be the dominant factor. The
Department will weigh the quality and extent of work proposed and
billing rates against available budget in evaluating the reasonableness
of proposed cost.
Oral Presentations:
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At the discretion of the Department, the Consultants submitting
proposals may be requested to make an oral presentation as part of
the evaluation process.
Release of Responses and Proprietary Information
In accordance with the Texas Open Records Act, Texas Government
Code, Chapter 552, responses to requests for proposals are generally
considered to be public information after a contract is awarded. If a
Consultant wishes to maintain that any of the information contained
in its proposal should not be publicly disclosed, the Consultant is
responsible for identifying proprietary information in the proposal
at the time of submission and setting forth with specificity reasons
why the information should not be disclosed. A final determination
regarding whether or not proprietary information identified must be
disclosed is subject to a decision of the Attorney General of Texas,
in accordance with the Act.
Right to Reject Proposals, Costs Incurred
The Department reserves the right to accept or reject any or all
proposals submitted. The information contained in this notice of
request for proposals is intended to serve only as a general description
of the services desired. Additional terms and conditions relating to
this proposal request will be provided in the proposal preparation
instructions. The Department intends to use responses to this notice
as a basis for further negotiation of specific project details with
respondents. Issuance of this notice of request for proposals creates
no obligation to award a contract or to pay any costs incurred in
the preparation of a proposal. Direct or indirect costs incurred in
responding to the request for proposals are the sole responsibility
of the respondents. Proposals and accompanying documents will
become the property of the Department and will not be returned to
the proposers.
Department Contact
Consultants interested in submitting a proposal or obtaining a
complete Request for Proposal should contact Mary Ann Rickey,
CPPB, Texas Department of Economic Development, Contracting
Division, Stephen F. Austin Building, 1700 North Congress Avenue,
Third Floor, Suite 300R, Austin, Texas 78701; telephone (512) 936-
0092; facsimile (512) 936-0123.
Pre-Proposal Conference
A pre-proposal conference will be held at 2:00 p.m. on Monday,
December 15, in Room 118 of the Stephen F. Austin Bldg., 1700
North Congress Avenue, Austin, Texas. No substantive questions
will be answered prior to the conference. The conference will be
recorded, and a tape copy of the meeting will be available on request
for a nominal fee. Attendance is voluntary. All those planning to
attend the pre-proposal conference are requested to provide written
indication by 5:00 p.m. on December 10, 1997, to Mary Ann Rickey
at the address or facsimile number given above.
Written Questions
After the pre-proposal conference, all further substantive questions
must be submitted in writing to the above address or fax number and
must be received by 4:00pm, CST, on January 9, 1998. Questions
received after this time will be neither reviewed nor responded to.
Closing Date
All proposals, regardless of delivery method, must arrive at the
Department of Economic Development*s office by 4:00 p.m. CST,
January 16, 1998 to be considered. Date of postmark or delivery to
courier will not be considered – actual receipt by the date and time
specified is required. Late proposals will not be considered under
any circumstances. Proposals transmitted via facsimile, Internet, or
electronic mail will not be considered under any circumstances.




Texas Department of Economic Development
Filed: November 26, 1997
♦ ♦ ♦
Texas Education Agency
Request for Application Concerning the Christa McAuliffe
Fellowship Program 1998-1999
Eligible Applicants. The Texas Education Agency (TEA) is request-
ing applications under Request for Application (RFA) #701-98-003
from qualified teachers for the Christa McAuliffe Fellowship Pro-
gram. This program honors the memory of the late Christa McAuliffe,
the New Hampshire teacher who served as an astronaut on the space
shuttle Challenger in January 1986. All applicants must have at least
eight years of teaching experience in elementary or secondary public
or private schools.
Description. Each Christa McAuliffe fellowship must be focused on
one of the goals of the Texas systemic education improvement plan:
1. Reading: ensure that all students learn to read at grade level by
the end of Grade 3 and continue reading at grade level.
2. Writing: ensure that all students demonstrate exemplary perfor-
mance in writing.
3. Mathematics: ensure that all students demonstrate exemplary
performance in the understanding of mathematics.
4. Science: ensure that all students demonstrate exemplary perfor-
mance in the understanding of science.
5. Social studies: ensure that all students demonstrate exemplary
performance in the understanding of social studies.
In addition to these priority goals, the following continue to be goals
of the Texas systemic education improvement plan:
Implementation of Educational Reform. Educators and policy
makers must continue to focus on making improvements in educator
preparation, educational research and using technology to enhance
classroom instruction.
Increasing Flexibility with Accountability. Texas’ designation as an
Ed-Flex state allows for innovation through the use of waivers of
federal law regarding many educational programs. Ed-Flex waivers
should be used to enhance innovation in educational programs.
The fellowship may be used for: (1) sabbaticals for study, research,
or academic improvement; (2) consultation with or assistance to other
school districts or private school systems; (3) development of special
innovative programs; (4) projects or partnerships that involve the
business community and the schools; (5) programs that incorporate
the use and sharing of technologies to help students learn; or (6)
expanding or replicating model programs of staff development.
Dates of Project. The Christa McAuliffe Fellowship Program will be
implemented during the 1998-1999 school year. Applicants should
plan for a starting date of August 1, 1998, and an ending date of July
31, 1999.
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Project Amount. Funds will be available to full-time teachers
currently teaching in elementary or secondary public or private
schools. Depending on the type of fellowship sought, project amounts
will be awarded to recipients in amounts not to exceed the annual
salaries the individuals would receive in their current places of
employment for the award period. Applications for the Christa
McAuliffe Fellowship Program are competitive and will be funded
until grant funds are depleted.
Selection Criteria. Distribution of the awards will be based on the ap-
plications prepared by the teachers and reviewed by a statewide panel
composed by teachers, parents, school administrators, representatives
of higher education and members of professional education orga-
nizations. Each application will be judged on: (1) the applicant’s
proposal abstract and project description; (2) research, evaluation,
dissemination and educational benefits of the proposal; (3) profes-
sional education, experience in education and professional activities;
(4) the proposal budget; and (5) letters of support. The statewide
panel makes the final selection of recipients for the fellowship awards
and presents the names to the commissioner of education who in turn
presents them to the Council of Chief State School Officers.
The TEA is not obligated to execute a resulting contract, provide
funds, or endorse any application that is submitted in response to
this RFA. This RFA does not commit TEA to pay any costs incurred
before a contract is executed. The issuance of the RFA does not
obligate TEA to award a contract or pay any costs incurred in the
preparation of a response.
Requesting the Application. A complete copy of RFA #701-98-003
may be obtained by writing the Document Control Center, Room
6-108, Texas Education Agency, William B. Travis Building, 1701
North Congress Avenue, Austin, Texas 78701, or by calling (512)
463-9304. Please refer to the RFA number in your request.
Further Information. For clarifying information about this request,
contact Terri Rodgers, Texas Education Agency, (512) 475-1233.
This information is available at "http://www.tea.state.tx.us" on the
Internet.
Deadline for Receipt of Applications. Applications must be received
in the Document Control Center of the Texas Education Agency by
5:00 p.m. (Central Time), Friday, February 27, 1998, to be consid-
ered.
Issued in Austin, Texas, on November 26, 1997.
TRD-9715974
Criss Cloudt
Associate Commissioner for Policy Planning and Research
Texas Education Agency
Filed: November 26, 1997
♦ ♦ ♦
Request for Proposals Concerning Reading Proficiency Tests
in English
Eligible Proposers. The Texas Education Agency (TEA) is requesting
proposals under Request for Proposals (RFP) #701-98-004 from
nonprofit organizations, institutions of higher education, private
companies, individuals, and regional education service centers related
to reading proficiency tests in English that will be administered
to limited English proficient students in Grades 3-8 as part of
the statewide testing program. Historically underutilized businesses
(HUBs) are encouraged to submit proposals.
Description. The Student Assessment Division manages and over-
sees the development, administration, scoring, and analysis of the
statewide assessment of student achievement in accordance with
Texas Education Code, Chapter 39, Subchapter B. This proposal is
requesting services to provide reading proficiency tests in English for
Texas students and requires the selected contractor to perform activi-
ties such as test design, test development, ongoing item development
for test renewal, meetings with educators, pilot testing, development
of objectives and measurement specifications, field testing, test ad-
ministration, scoring, and reporting.
Dates of Project. All services and activities related to this proposal
will be conducted within specified dates. Proposers should plan for
a tarting date of no earlier than April 15, 1998, and an ending date
of no later than August 29, 2003.
Project Amount. Funding for the requested services will not exceed
$3,000,000 annually. Project funding following the first year will
be based on: 1) satisfactory progress of first-year objectives; 2)
general budget approval by the commissioner of education; and 3)
appropriations of funds by the Texas Legislature for such purposes.
Selection Criteria. Proposals will be selected based on the ability
of each proposer to carry out all requirements contained in the
RFP. The TEA will base its selection on, among other things,
demonstrated competence and qualifications of the proposer and on
the reasonableness of the proposed fee. The selection criteria and
the review process are specified in the RFP. The TEA reserves the
right to select from the highest-ranking proposals those that address
all requirements in the RFP.
The TEA is not obligated to execute a resulting contract, provide
funds, or endorse any proposal submitted in response to this RFP.
This RFP does not commit TEA to pay any costs incurred before
a contract is executed. The issuance of this RFP does not obligate
TEA to award a contract or to pay any costs incurred in preparing a
response.
Requesting the Proposal. A complete copy of RFP #701-98-004
may be obtained by writing the: Document Control Center, Room
6-108, Texas Education Agency, William B. Travis Building, 1701
N. Congress Avenue, Austin, Texas 78701, or by calling (512) 463-
9304. Please refer to the RFP number in your request.
Further Information. For clarifying information about the RFP,
contact Keith Cruse, Student Assessment Division, Texas Education
Agency, 512-463-9536 or sjones@tmail.tea.state.tx.us.
Deadline for Receipt of Proposals. A proposal must be received in
the Document Control Center of the Texas Education Agency by 5:00
p.m. (Central Time), Friday, February 13, 1998, to be considered for
funding.
Issued in Austin, Texas, on November 26, 1997.
TRD-9715975
Criss Cloudt
Associate Commissioner for Policy Planning and Research
Texas Education Agency
Filed: November 26, 1997
♦ ♦ ♦
Texas Department of Health
Designation of Site Serving Medically Underserved Popula-
tions
The Texas Department of Health (department) is required under
Texas Civil Statutes, Article 4495b, §3.06, to designate sites serving
medically underserved populations. In addition, the department is
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required to publish notice of its designations in theTexas Registerand
to provide an opportunity for public comment on the designations.
Accordingly, the department has designated the following as a
site serving medically underserved populations: Barber Elementary
Gator-Aid Clinic, 2218 Timber Drive, Dickinson, Texas. Designation
is based on proven eligibility as a site serving a disproportionate
number of clients eligible for federal, state, or locally funded health
care programs.
Oral and written comments on this designation may be directed to
Dora A. McDonald, Chief, Bureau of State Health Data and Policy
Analysis, Texas Department of Health, 1100 West 49th Street, Austin,
Texas 78756; (512) 458-7261. Comments will be accepted for 30
days from the publication date of this notice.




Texas Department of Health
Filed: November 25, 1997
♦ ♦ ♦
Licensing Action for Radioactive Materials
The Texas Department of Health has taken actions regarding licenses
for the possession and use of radioactive materials as listed in the table
below. The subheading labeled “Location” indicates the city in which
the radioactive material may be possessed and/or used. The location
listing “Throughout Texas” indicates that the radioactive material may
be used on a temporary basis at job sites throughout the state.
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The Texas Department of Health has taken actions regarding licenses
for the possession and use of radioactive materials as listed in the table
below. The subheading labeled “Location” indicates the city in which
the radioactive material may be possessed and/or used. The location
listing “Throughout Texas” indicates that the radioactive material may
be used on a temporary basis at job sites throughout the state.
In issuing new licenses and amending and renewing existing licenses,
the Texas Department of Health, Bureau of Radiation Control, has
determined that the applicants are qualified by reason of training and
experience to use the material in question for the purposes requested
in accordance with Texas Regulations for Control of Radiation in
such a manner as to minimize danger to public health and safety or
property and the environment; the applicants’ proposed equipment,
facilities, and procedures are adequate to minimize danger to public
health and safety or property and the environment; the issuance of the
license(s) will not be inimical to the health and safety of the public
or the environment; and the applicants satisfy any applicable special
requirements in the Texas Regulations for Control of Radiation.
This notice affords the opportunity for a hearing on written request
of a licensee, applicant, or “person affected” within 30 days of the
date of publication of this notice. A “person affected” is defined as a
person who is resident of a county, or a county adjacent to the county,
in which the radioactive materials are or will be located, including
any person who is doing business or who has a legal interest in land
in the county or adjacent county, and any local government in the
county; and who can demonstrate that he has suffered or will suffer
actual injury or economic damage due to emissions of radiation. A
licensee, applicant, or “person affected” may request a hearing by
writing Richard A. Ratliff, P.E., Chief, Bureau of Radiation Control
(Director, Radiation Control Program), 1100 West 49th Street, Austin,
Texas 78756–3189.
Any request for a hearing must contain the name and address of the
person who considers himself affected by Agency action, identify the
subject license, specify the reasons why the person considers himself
affected, and state the relief sought. If the person is represented by
an agent, the name and address of the agent must be stated.
Copies of these documents and supporting materials are available
for inspection and copying at the office of the Bureau of Radiation
Control, Texas Department of Health, Exchange Building, 8407 Wall
Street, Austin, Texas, from 8:00 a.m. to 5:00 p.m. Monday-Friday
(except holidays).




Texas Department of Health
Filed: November 25, 1997
♦ ♦ ♦
Notice of Intent To Revoke Certificates of Registration
Pursuant to Texas Regulations for Control of Radiation (TRCR), Part
13, (25 Texas Administrative Code §289.112), the Bureau of Radia-
tion Control (bureau), Texas Department of Health (department), filed
complaints against the following registrants: Forest Springs Hospi-
tal, Houston, R18087; Trinity Mother Frances Health System, Tyler,
R04923; Lester J. Kocinski, D.P.M., Houston, R19637; Foot Health
Center, Inc., El Paso, R14148; Skyline Veterinary Hospital, El Paso,
R18179; Gant Dental Service, Inc., Houston, R06730; Orbotech, Inc.,
Billerica, Massachusetts, Z00900; Health Evaluation Programs, Inc.,
Park Ridge, Illinois, R18833; T. Jeff Russell, M.D., Dallas, Z01032;
X-Rays of Houston, Houston, R21250; Kabetzke Family Chiroprac-
tic, Grand Prairie, R21186; Sundquist Chiropractic Centre, San Anto-
nio, R20315; Southwestern Dental Associates, Dallas, R08714; Eric
V. Wade, D.D.S., Tyler, R21948.
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The department intends to revoke the certificates of registration; order
the registrants to cease and desist use of radiation machine(s); order
the registrants to divest themselves of such equipment; and order the
registrants to present evidence satisfactory to the bureau that they
have complied with the orders and the provisions of the Health and
Safety Code, Chapter 401. If the fee is paid within 30 days of the
date of each complaint, the department will not issue an order.
This notice affords the opportunity to the registrants for a hearing to
show cause why the certificates of registration should not be revoked.
A written request for a hearing must be received by the bureau within
30 days from the date of service of the complaint to be valid. Such
written request must be filed with Richard A. Ratliff, P.E., Chief,
Bureau of Radiation Control (Director, Radiation Control Program),
1100 West 49th Street, Austin, Texas 78756-3189. Should no request
for a public hearing be timely filed or if the fee is not paid, the
certificates of registration will be revoked at the end of the 30-day
period of notice. A copy of all relevant material is available for public
inspection at the Bureau of Radiation Control, Exchange Building,
Texas Department of Health, 8407 Wall Street, Austin, Monday-
Friday, 8:00 a.m. to 5:00 p.m. (except holidays).




Texas Department of Health
Filed: November 25, 1997
♦ ♦ ♦
Notice of Revocation of Certificates of Registration
The Texas Department of Health, having duly filed complaints pur-
suant to Texas Regulations for Control of Radiation, Part 13 (25 Texas
Administrative Code §289.112), has revoked the following certificates
of registration: Medical Clinic of Pasadena, P.A., Pasadena, R05924,
October 29, 1997; Kuykendahl Dental Associates, Houston, R13688,
October 29, 1997; Stolar Chiropractic Clinic, Inc., Irving, R15960,
October 29, 1997; Summit Clinic, Fort Worth, R20613, October 29,
1997; Clarewood Chiropractic Clinic, Houston, R22090, October 29,
1997; Total Imaging Systems, Incorporated, Spring, R22102, October
29, 1997; TAB Medical, Dallas, Z01081, October 29, 1997.
A copy of all relevant material is available for public inspection at the
Bureau of Radiation Control, Exchange Building, 8407 Wall Street,
Austin, Monday-Friday, 8:00 a.m. to 5:00 p.m. (except holidays).
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Filed: November 21, 1997
♦ ♦ ♦
Texas Health and Human Services Commission
Notice of Public Hearing
The Texas Health and Human Services Commission, the Texas
Department of Human Services, and the Texas Commission for the
Blind (TCB) will conduct a public hearing to receive public comment
on the proposed payment rate for the TCB Case Management for
Children who are Blind or Visually Impaired. The hearing will be
held in compliance with 1 T.A.C. § 335.201(g) which requires public
hearings on proposed payment rates for medical assistance programs.
The hearing will be held on December 19, 1997 at 8:30 a.m. in
Room 460 of the John H. Winters Human Services Building at 701
West 51st Street, Austin, Texas (Fourth Floor, West Tower). Written
comments regarding payment rates set by the Health and Human
Services Commission may be submitted in lieu of testimony until 5:00
p.m. of the day of the hearing. Please address written comments to
the attention of Kathy Hall and either mail them to the address noted
below, deliver them to the receptionist in the lobby in the John H.
Winters Human Services Building, or fax them to (512) 438-3014.
Interested parties may request to have mailed to them or may pick
up a briefing package concerning the proposed payment rate on or
after December 5, 1997 by contacting Kathy Hall, MC-425, P.O. Box
149030, Austin, Texas 78714-9030, (512) 438-3702.
Persons with disabilities who wish to attend the hearing and require
auxiliary aids or services should contact Kathy Hall (512) 438-3702
by December 12, 1997, so that appropriate arrangements can be made.




Texas Health and Human Services Commission
Filed: November 26, 1997
♦ ♦ ♦
The Texas Health & Human Services Commission and the Texas
Department of Human Services will conduct a joint public hearing to
receive public comment on proposed payment rates for the following
programs and services: nursing facilities, swing beds, hospice-
nursing facilities, and Bienvivir waiver. The joint hearing will be held
in compliance with 1 T.A.C. § 355.201(b)(4), which requires public
hearings on proposed payment rates for medical assistance programs.
The public hearing will be held on December 12, 1997, at 1:00
p.m. in Room 360 of the John H. Winters Human Services Building
at 701 West 51st Street, Austin, Texas (third floor, West Tower).
Written comments regarding payment rates set by the Health &
Human Services Commission may be submitted in lieu of testimony
until 5:00 p.m. the day of the hearing. Written comments may be
delivered by U.S. mail or express delivery to the attention of Ms.
Barbara Tejero, Texas Health & Human Services Commission, P.O.
Box 13247, Austin, Texas 78711. Hand deliveries will be accepted
at 4900 North Lamar Boulevard, Fourth Floor, Austin, Texas 78751.
Alternatively, written comments may be delivered via facsimile to
Ms. Tejero at (512) 424-6586.
Persons with disabilities who wish to attend the hearing and require
auxiliary aids or services should contact Mr. Ron Dowling of
the Texas Department of Human Services at MC-W425, P.O. Box
149030, Austin, Texas 78714-9030, telephone number (512) 438-
4817.




Texas Health and Human Services Commission
Filed: November 26, 1997
♦ ♦ ♦
Texas Department of Housing and Community
Affairs
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Notice of Request for Proposal
The Texas Department of Housing and Community Affairs (TDHCA),
through its Emergency Shelter Grants Program (ESGP), announces
the imminent availability of FY 1998 funds. ESGP is authorized
by the Stewart B. McKinney Homeless Assistance Act of 1987 (42
U.S.C. § 11371 et. seq.). TDHCA will award funds on a competitive
basis for the following activities and to the following applicants:
II. ELIGIBLE ACTIVITIES:
(A) Rehabilitation or conversion of facilities for use as emergency
shelter for the homeless;
(B) For the provision of essential services to the homeless in
connection with the operation of an emergency shelter for the
homeless;
(C) For the payment of maintenance, operations, and furnishings
in connection with the operation of an emergency shelter for the
homeless;
(D) For homelessness prevention activities.
III. ELIGIBLE APPLICANTS
(A) Units of general local government (counties or incorporated
cities), or
(B) Private non-profit organizations providing assistance to the
homeless that have obtained certification from the relevant unit of
general local government approving the proposed project.
TDHCA has set a minimum grant amount of $30,000 and a maximum
amount of $100,000 for each project. Applicants must plan to utilize
ESGP funds for eligible activities as set forth in the Department of
Housing and Urban Development (HUD) implementing regulations
(24 Code of Federal Regulations, Part 576); be able to supplement
(match) the ESGP grant amount with an equal amount of resources;
and ensure that the entire grant amount can be obligated within
180 days after grant award from TDHCA. Environmental assessment
requirements as set forth in 24 Code of Federal Regulations, Part 58
apply to ESGP.
If you have not already requested an FY 1998 ESGP Request for Pro-
posal (RFP), fax your request to 512/475-3539 or write to: Commu-
nity Services Section, Attention: Phyllis BuenRostro, Texas Depart-
ment of Housing and Community Affairs, P.O. Box 13941, Austin,
TX 78711-3941. Copies of the RFP may also be downloaded from
the Department’s web site at http://www.genesis.tdhca.state.tx.us.
Applications must be received by TDHCA no later than 5:00 p.m.,
February 16, 1998. Applications received after this time will not be
considered for funding. The RFP packet contains a specific timetable
of events and deadlines. Because of the critical deadlines HUD has
placed on the obligation of ESGP funds, potential recipients should
begin planning now for the possible receipt and obligation of ESGP
funds.
The Department will hold its annual RFP workshop on Tuesday,
January 13, 1998 in Austin, Texas at the Stephen F. Austin State office
building at 1700 N. Congress Avenue. Details about the workshop
and the workshop registration form are included in the RFP.
Questions or requests for additional information may be directed to
the Community Services Section, Texas Department of Housing and
Community Affairs, Attention: E.E. Fariss 512/475-3897, Dyna Cole
512/475-3905, or Stephanie Bond 512/475-4618.




Texas Department of Housing and Community Affairs
Filed: November 24, 1997
♦ ♦ ♦
Notice of Administrative Hearing
Texas Department of Housing and Community Affairs
Manufactured Housing Division
Wednesday, December 10, 1997, 1:00 p.m.




Administrative Hearing before an administrative law judge of the
State Office of Administrative Hearings in the matter of Texas
Department of Housing and Community Affairs vs. Marco A.
Jaramillo dba Fiesta Mobile Homes to hear alleged violations
that the Respondent violated the Act, § 7(j)(6) and the Rules,
§§ 80.28(a), 80.123(a) and 80.203(b) by not properly submitting
Monthly Installation Summary Reports showing the number of homes
installed; not properly submitting Monthly Sales Summary Reports
showing the number of homes sold; and not properly submitting
Monthly Used Home Inventory Reports showing the number of
homes which have been taken into inventory during the preceding
months. SOAH 332-97-2133. Department MHD1997002362D and
MHD1997001664M.
Contact: Jerry Schroeder, P.O. Box 12489, Austin, Texas 78711-
2489, (512) 475-3589.
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♦ ♦ ♦
Texas Department of Housing and Community
Affairs Manufactured Housing Division
Notice of Administrative Hearing
Wednesday, December 10, 1997, 3:00 p.m.




Administrative Hearing before an administrative law judge of the
State Office of Administrative Hearings in the matter of Texas
Department of Housing and Community Affairs vs. Michael Daniel
doing business as MD Construction to hear alleged violations of the
Act, §§7(d) and Rules §80.125(e) regarding obtaining, maintaining
or possessing a valid installer’s license. SOAH 332-97-2134.
Department MHD1997000817D.
Contact: Jerry Schroeder, P.O. Box 12489, Austin, Texas 78711-
2489, (512) 475-3589.
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Texas Department of Housing and Community Affairs
Filed: November 26, 1997
♦ ♦ ♦
Texas Department of Human Services
Public Hearing
A work group has been created from legislation to assist the Texas
Department of Human Services (TDHS) and the Texas Rehabilitation
Commission (TRC) in developing, implementing and evaluating a
voucher payment project for personal assistance services. The work
group will conduct a public hearing to receive comments on model
development for the use of vouchers within personal assistance
services. The public hearing will be held on Wednesday, December
10, 1997, at 10:00 a.m. in the Public Hearing Room of the John H.
Winters Center (701 West 51st Street, Austin, Texas, First Floor, East
Tower, Room 100).
Contact Person: Please contact Jennifer Cernoch, Ph.D., Texas
Respite Resource Network, 519 West Houston, San Antonio, Texas
78207, (210) 704-2794.
Persons with disabilities planning to attend this hearing who may
need auxiliary aids or services are asked to contact Frances Barraza
at TDHS, (512) 438-3269, or TDD (512) 438-3769 by December 8,
1997, so that appropriate arrangements can be made.
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♦ ♦ ♦
Texas Department Of Insurance
Insurer Services
The following applications have been filed with the Texas Department
of Insurance and are under consideration:
Application for admission in the State of Texas for GREAT AMERI-
CAN LIFE ASSURANCE COMPANY, a foreign life company. The
home office is located in Cincinnati, Ohio.
Application for admission in the State of Texas for QUADRANT
INDEMNITY COMPANY., a foreign property and casualty company.
The home office is located in Simsbury, Connecticut.
Application to change the name of FIRST INTERNATIONAL LIFE
INSURANCE COMPANY to PARK AVENUE LIFE INSURANCE
COMPANY, a foreign life company. The home office is located in
Wilmington, Delaware.
Application to change the name of VANGUARD INSURANCE
COMPANY to WINTERTHUR INTERNATIONAL AMERICA IN-
SURANCE COMPANY, a foreign property and casualty company.
The home office is located in Sun Prairie, Wisconsin.
Any objections must be filed within 20 days after this notice was filed
with the Texas Department of Insurance, addressed to the attention
of Kathy Wilcox, 333 Guadalupe Street, M/C 305-2C, Austin, Texas
78701.




Texas Department of Insurance
Filed: November 21, 1997
♦ ♦ ♦
Insurer Services
The Commissioner of Insurance will hold a public hearing under
Docket No. 2330 on December 17, 1997 at 9:00 a.m. in Room 100
of the William B. Hobby Jr. State Office Building, 333 Guadalupe
Street in Austin, Texas, to consider the Texas Windstorm Insurance
Association’s (Association) filing of proposed adjustments to the
limits of liability for the Association’s policies of windstorm and
hail insurance.
This notice is made pursuant to the Texas Insurance Code, Art.
21.49 §8D (g) which requires notification and a hearing prior to
the Commissioner’s approval, disapproval, or modification of the
Association’s proposed adjustments to the limits of liability for its
policies of windstorm and hail insurance. This proceeding is exempt
from the contested case procedures in Article 1.33B of the Texas
Insurance Code. For additional information interested parties may
contact Marilyn Hamilton, Manager, Commercial Lines, Property
and Casualty Insurance Lines, Texas Department of Insurance, 333
Guadalupe, Austin, Texas 78701 or call at (512) 322-2265.




Texas Department of Insurance
Filed: November 26, 1997
♦ ♦ ♦
Notices of Public Hearing
The Commissioner of Insurance will hold a public hearing under
Docket No. 2328, on December 17, 1997, at 9:00 a.m. in Room 100
of the William P. Hobby Jr. State Office Building, 333 Guadalupe St.
Room 100, in Austin, Texas, concerning new section 7.410, pertaining
to minimum risk based capital and surplus requirements for certain
property/casualty insurers.
The proposed new section and the statutory authority for the section,
was published in the November 21, 1997, issue of theTexas Register
(22 TexReg 11230).




Texas Department of Insurance
Filed: November 26, 1997
♦ ♦ ♦
The Commissioner of Insurance will hold a public hearing under
Docket No. 2329, on December 17, 1997, at 9:00 a.m. in Room 100
of the William P. Hobby Jr. State Office Building, 333 Guadalupe St.
Room 100, in Austin, Texas, concerning new section 7.67, pertaining
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to annual and quaterly statement blanks, other reporting forms,
diskettes or alternative electronic method of filing and instructions.
The proposed new section and the statutory authority for the section,
was published in the November 21, 1997, issue of theTexas Register
(22 TexReg 11221).




Texas Department of Insurance
Filed: November 26, 1997
♦ ♦ ♦
Request for Proposals
RFP for Physician Review Services in Connection with Quality of
Care Examinations of Health Maintenance Organizations. The Texas
Department of Insurance (the department) has issued a Request for
Proposals for physician review services in connection with quality-
of-care examinations of Health Maintenance Organizations (HMOs)
under the Insurance Code, Articles 20A.05, 20A.12 and 20A.17.
On December 1, 1997, the department issued a Request for Proposals
(RFP No. 98-PHYSREV) for the purpose of acquiring physicians
to provide physician review services which meet the statutory and
regulatory requirements of examinations of HMOs concerning the
overall quality of health care services of such organizations.
Authority. Article 20A.12 provides the commissioner may examine
the complaint system of an HMO for compliance with the HMO Act
and require corrections determined to be necessary. Article 20A.17
provides that the commissioner may examine an HMO concerning
quality of health care services of any applicant for a certificate of
authority or any HMO as often as necessary but not less frequently
than every three years. TDI requires the assistance of a qualified
party to help carry out TDI’s responsibilities with respect to physician
review services in connection with these examinations. The Insurance
Code, Article 20A.28 provides that TDI may contract with qualified
persons for provision of services described in the RFP.
Project Description. The selected physicians shall provide the depart-
ment with physician review services concerning the quality, availabil-
ity and/or accessibility of health care services for examinations which
may be (1) standard triennial in nature; (2) the result of an application
for certificate of authority to do business in Texas; (3) the result of
a proposed service area expansion; or (4) in response to complaints.
The required services are to address all applicable provisions of the
Health Maintenance Organization Act, as amended and codified as
Texas Insurance Code, Article 20A.01, et seq, and the Health Care
Utilization Review Agents provisions of Article 21.58A, as well as all
applicable regulations to such statutes as adopted by TDI in Title 28,
Chapters 11 and 19 of the Texas Administrative Code. The required
services are described in the department’s Request for Proposals.
Contact. Persons interested in submitting a proposal in response to
the department’s Request for Proposals should contact Ms. Regina
Durden, Director of Purchasing & Contracting, Texas Department of
Insurance, P. O. Box 149104, MC 108-1B, 8th Floor, Tower 1, Hobby
Building, 333 Guadalupe, Austin, TX 78714-9104.
Closing Date. Proposals in response to the department’s Request for
Proposals must be received by the department no later than 3:00 p.m.,
December 15, 1997.
Award Procedure. All proposals will be subject to evaluation by an
evaluation committee based on the evaluation criteria set forth in the
Request for Proposals.
The department reserves the right to reject any or all proposals or
offers deemed not to be in the bests interests of the department or
the State of Texas. The department will not make any payments for
any costs incurred by any contractor in preparing a proposal response
to the Request for Proposal; such costs may not be recouped by the
successful contractor under the terms of any resulting contract.
Anticipated Schedule. The department anticipates selecting physi-
cians to provide review services under contract in connection with
HMO quality-of-care examinations according to the following ap-
proximate timetable:
TDI Issuance of RFP: December 1, 1997
Deadline for Proposals: December 15, 1997
Contract(s) Awarded - January 5, 1998
Contract(s) Executed - January 12, 1998
Work Under Some Contract(s) Begins: January 19, 1998
The department reserves the right to change these dates. The
department will send notices of changes to any of the above items
which directly impact the award process to prospective contractors
which received copies of the Request for Proposals as issued on
December 1, 1997 and to parties which request copies of the Request
for Proposals from the department.




Texas Department of Insurance
Filed: November 26, 1997
♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Extension of Comment Period
In the November 21, 1997, issue of theTexas Register (22
TexReg 11232), the Texas Natural Resource Conservation Commis-
sion (TNRCC or commission) published a proposed new §122.516,
concerning Site-wide General Operating Permit. The preamble to the
proposed new section stated that a public hearing regarding the pro-
posal would be held December 18, 1997, and that the commission
must receive all written comments by 5:00 p.m., December 22, 1997.
The commission has extended the deadline for receipt of written com-
ments to January 9, 1998. All comments at the hearing, as well as
written comments received by 5:00 p.m. on January 9, 1998, at the
TNRCC central office in Austin, will be considered by the commis-
sion prior to any final decision on the proposal.
Written comments may be mailed to Lisa Martin, TNRCC Office
of Policy and Regulatory Development, MC 205, P.O. Box 13087,
Austin, Texas 78711-3087 or faxed to (512) 239-4808. All comments
should reference Rule Log Number 97176-122-AI. For further
information, please contact Bruce McFarland of the Operating
Permits Division, Office of Air Quality, (512) 239-1132.
Issued in Austin, Texas, on November 24, 1997.
TRD-9715852
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Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation Commission
Filed: November 25, 1997
♦ ♦ ♦
Notice of Award
The Texas Natural Resource Conservation Commission (TNRCC)
furnishes this notice of a consulting services contract award for
the gathering and evaluation of information how to effect maximum
local stakeholder involvement and input for the development of the
Comprehensive Conservation and Management Plan ("CCMP").
The notice for request for proposals was published in the September
12, 1997, issue of the Texas Register.
Description of Services. The consultant will provide information and
advice to the Corpus Christi Bay National Estuary Program regarding
how to effect maximum local stakeholder involvement and input for
the development of the CCMP. The following major products will be
produced: Monthly Written Reports; Final Report, June 30, 1998.
Effective Date and Value of Contract. The contract will be effective
from November 24, 1997, until August 31, 1998. The total cost of
the contract is $ 30,000.
Name of the Contractor. The contract has been awarded to the Coastal
Bend Bays Foundation, P.O. Box 23025, Corpus Christi, Texas 78403.
Persons who have questions concerning this award may contact
Richard Volk, Corpus Christi Bay National Estuary Program, Natural
Resources Center, Suite 3300, 6300 Ocean Drive, Corpus Christi,
Texas 78412, (512) 980-3420.




Texas Natural Resource Conservation Commission
Filed: November 26, 1997
♦ ♦ ♦
North Texas Tollway Authority
Request for Qualifications
The North Texas Tollway Authority (NTTA) is soliciting qualifica-
tions of firms for executive search services to fill the position of the
NTTA Executive Director. Such services will include interviews with
the NTTA Board, development of a position description, recruiting
and screening, interviews and assessments with selected candidates
along with recommendations for a pool of final candidates for review
and selection by the NTTA Board and/or a selection committee.
Work will be done on a fixed cost basis plus expenses. Fees will be
negotiated with the selected firm.
A summary of qualifications should include the firm name, address,
phone number, contact person, identification of key personnel, recent
experience of firm and personnel who will be working on the project.
The firm selected will be expected to expedite the selection process
and complete recommendations within 75 days.
Proposals must be received at the NTTA office no later than December
8, 1997 with anticipated selection of a firm by December 17, 1997.
For questions regarding the qualifications or process, after November
30, 1997, please contact Mr. James McCarley, Acting Executive
Director at 214-522-6200.




North Texas Tollway Authority
Filed: November 26, 1997
♦ ♦ ♦
Permian Basin Regional Planning Commission
PUBLIC NOTICE
Request For Proposals (RFP): The Permian Basin Workforce Devel-
opment Board is seeking proposals for the staffing and management
of its workforce centers, incorporating, at a minimum: JTPA, JOBS,
AND FSE&T. Archetype, Incorporated has been selected as an in-
dependent consulting firm to manage the procurement process for
the Board. Copies of the RFP may be obtained by faxing a request
to Don Shepard, President of Archetype, Incorporated, at (512)343-
7392. Proposals will be accepted until 5:00 p.m. on January 30, 1998
at the offices of Mark Schiffgens, CPA at 940 E. 51st Street, Austin,
TX 78751. PBWDB reserves the right to accept or reject any or all
proposals.




Permian Basin Regional Planning Commission
Filed: November 25, 1997
♦ ♦ ♦
Texas Department of Protective and Regulatory
Services
Request for Proposal
Under the provisions of the Texas Human Resources Code, Chapter
40, the Texas Department of Protective and Regulatory Services
(PRS), Child Protective Division is soliciting proposals for one prime
contractor to provide, through subcontracts, social studies for Region
03.
Service Description: A social study is an assessment of someone’s
past and present level of functioning to determine their suitability
to provide parenting and care for children. The studies requested
will be for the placement of a child or children in conservatorship of
this Department. The Department also provides studies for similarly
purposed agencies in another state when the potential placement
resides in this region.
Geographic Area to be Served: Region 03: encompassing 19
counties in north central area of the state including Dallas & Tarrant
counties. Regional Headquarters: 1351 E. Bardin Road, Arlington,
Texas, 76018.
Deadlines: The last date that offers and modifications of offers to
this Request for Proposals (RFP) will be received is December 19,
1997, at 5:00 p.m. PRS shall be the sole and final arbitrator of when
offers are received based on postmarks prior to the closing date or
log of hand delivery of offers before or on the closing date.
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Eligible Applicants: Eligible applicants are government agencies,
non-profit organizations, educational institutions, partnerships, and
individuals. Historically underutilized businesses, public or private
profit, with demonstrated knowledge, competence, and qualifications
in performing these services are encouraged to apply.
Limitations: Funding of the selected proposal will be dependent
upon available federal and/or state appropriations. The Department
reserves the right to reject any and all offers received in response to
this RFP and to cancel this RFP if it is deemed in the best interest of
the Department. Provider must have an office location in the region.
Effective Dates of Award: The effective dates of any contract
awarded under this RFP will be January 15, 1998, through December
31, 1998. The contracts are renewable annually at the Department’s
option, not to exceed a total of four years.
Amount of Award and Limitations: The total amount of the initial
annual award for these services will not exceed $85,000. Funding
will be dependent upon available state appropriations that PRS has
allocated to these services. PRS reserves the absolute right to reject
any and all offers received in response to this notice of intent to
purchase services, and to amend, suspend, or cancel this notice in
whole or in part if it is deemed in PRS’s best interest.
Evaluation and Selection: A panel of program and administrative
staff selected by PRS will score and rank the proposals. The evalua-
tion method and criteria will be specified in advance. Considerations
include: previous relevant experience; service plan of operation; fi-
nancial ability to perform, budget.
Contact Person: Inquiries, requests for a copy of the Request for
Proposals (RFP), and/or the return of proposals pertaining to this
purchase of services may be addressed to Bernie Sorrels, Program
Director for Child Protective Contracts, Region 03, PRS, P.O. Box
181839, CPS Contracts-Box 33, Arlington, TX 76096-1839 or
Telephone: 817/264-4231.
Issued in Austin, Texas, on November 21, 1997.
TRD-9715662
C. Ed Davis
Deputy Commissioner for Legal Services
Texas Department of Protective and Regulatory Services
Filed: November 21, 1997
♦ ♦ ♦
Public Utility Commission of Texas
Notice of Application for Amendment to Service Provider
Certificate of Operating Authority
On November 24, 1997, Premiere Network Services, Inc. filed an
application with the Public Utility Commission of Texas (PUC) to
amend its service provider certificate of operating authority (SPCOA)
granted in SPCOA Certificate Number 60089. Applicant intends to
expand its telecommunications services to provide additional value-
added options for a full facilities-based SPCOA.
The Application: Application of Premiere Network Services, Inc.
for an Amendment to its Service Provider Certificate of Operating
Authority, Docket Number 18384.
Persons with questions about this docket, or who wish to intervene or
otherwise participate in these proceedings should make appropriate
filings or comments to the commission at the Public Utility Commis-
sion of Texas, at P.O. Box 13326, Austin, Texas 78711-3326 no later
than December 10, 1997. You may contact the PUC Office of Cus-
tomer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephone (TTY) may contact the commission
at (512) 936-7136. All correspondence should refer to Docket Num-
ber 18384.




Public Utility Commission of Texas
Filed: November 25, 1997
♦ ♦ ♦
Notice of Application For Service Provider Certificate of Op-
erating Authority
Notice is given to the public of the filing with the Public Utility
Commission of Texas an application on November 18, 1997, for a
service provider certificate of operating authority (SPCOA), pursuant
to §§54.154 - 54.159 of the Public Utility Regulatory Act (PURA).
A summary of the application follows.
Docket Title and Number: Application of Group Long Distance, Inc.
for a Service Provider Certificate of Operating Authority, Docket
Number 18373 before the Public Utility Commission of Texas.
Applicant intends to provide all forms of intrastate local exchange
telecommunications services including basic residential services,
residential custom calling and class features, basic business exchange
services, business custom calling and class features, adjunct provided
features, and business and residentially ancillary services.
Applicant’s requested SPCOA geographic area includes the geo-
graphic regions currently served by the following incumbent local
exchange companies throughout the state of Texas: Southwestern
Bell Telephone Company, GTE Southwest, Inc., and United Tele-
phone Company of Texas, Inc.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, at P.O. Box 13326, Austin,
Texas 78711-3326, or call the commission’s Office of Customer
Protection at (512)936-7120 no later than December 10, 1997.
Hearing and speech-impaired individuals with text telephone (TTY)
may contact the commission at (512) 936-7136.




Public Utility Commission of Texas
Filed: November 20, 1997
♦ ♦ ♦
Notice of Application For Amendment To Service Provider
Certificate of Operating Authority
On November 20, 1997, North Texas Telecommunications filed an
application with the Public Utility Commission of Texas (PUC) to
amend its service provider certificate of operating authority (SPCOA)
granted in SPCOA Certificate Number 60129. Applicant intends to
change its name only.
The Application: Application of North Texas Telecommunications
for an Amendment to its Service Provider Certificate of Operating
Authority, Docket Number 18381.
Persons with questions about this docket, or who wish to intervene or
otherwise participate in these proceedings should make appropriate
22 TexReg 12170 December 5, 1997 Texas Register
filings or comments to the commission at the Public Utility Commis-
sion of Texas, at P.O. Box 13326, Austin, Texas 78711-3326 no later
than December 10, 1997. You may contact the PUC Office of Cus-
tomer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephone (TTY) may contact the commission
at (512) 936-7136. All correspondence should refer to Docket Num-
ber 18381.




Public Utility Commission of Texas
Filed: November 24, 1997
♦ ♦ ♦
Notice Of Application For Approval Of Intralata Equal
Access Implementation Plan Pursuant To Public Utility Com-
mission Substantive Rule 23.103
Notice is given to the public of the filing with the Public Utility
Commission of Texas (commission) an application on October 16,
1997, pursuant to Public Utility Commission Substantive Rule 23.103
for approval of an intraLATA equal access implementation plan.
Project Number: Application of XIT Communication and Technol-
ogy, Inc. (XT&T)) for Approval of IntraLATA Equal Access Imple-
mentation Plan Pursuant to Public Utility Commission Substantive
Rule 23.103. Project Number 18119.
The Application: XT&T’s intraLATA equal access implementation
plan will adopt a two- PIC methodology which will allow a telephone
subscriber to select one primary interexchange carrier (PIC) for all 1+
and 0+ interLATA toll calls and either the same carrier or a different
carrier for all 1+ and 0+ intraLATA toll calls. XT&T will implement
intraLATA equal access simultaneously in all exchanges.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Office of Customer Protection at (512) 936-7120 on or before De-
cember 15, 1997. Hearing and speech-impaired individuals with text
telephones (TTY) may contact the commission at (512) 936-7136.




Public Utility Commission of Texas
Filed: November 24, 1997
♦ ♦ ♦
Notices of Application for Waiver of Requirements Under
Public Utility Commission Substantive Rule §23.106(j)(3)
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas on October 16, 1997, a petition for exemption from
the reporting requirements of Public Utility Commission Substantive
Rule §23.106(j)(3).
Project and Title Number. Application of Ganado Telephone
Cooperative, Inc. for Waiver of Requirements Under Public Utility
Commission Substantive Rule §23.106(j)(3). Project Number 18112.
The Application. Ganado Telephone Cooperative, Inc. (Ganado)
requests an exemption from the requirements of Public Utility
Commission Substantive Rule §23.106(j)(3) because of the technical
incapability of its billing system. Public Utility Commission
Substantive Rule §23.106(j)(3) requires telecommunications utilities
providing local exchange service, that also provide billing services
for a primary interexchange carrier (PIC), to print the name and
telephone of both the local exchange and primary interexchange
providers on the first page of the customer’s combined bill for local
and interexchange services. Subsection (3), however, includes a
good cause waiver provision in exchanges served by incumbent local
exchange companies serving 31,000 access lines or less.
Ganado serves approximately 2,737 access lines in the state of Texas.
Because its billing system is technically incapable of printing the PIC
on customer bills, Ganado requests a good cause waiver until such
time it is technically able to comply with the requirements of the rule.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Office of Customer Protection at (512) 936-7120 on or before
December 15, 1997. Hearing and speech-impaired individuals with
text telephones (TTY) may contact the commission at (512) 936-
7136.




Public Utility Commission of Texas
Filed: November 25, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas on October 16, 1997, a petition for exemption from
the reporting requirements of Public Utility Commission Substantive
Rule §23.106(j)(3).
Project and Title Number. Application of Community Telephone
Company, Inc. for Waiver of Requirements Under Public Utility
Commission Substantive Rule §23.106(j)(3). Project Number 18113.
The Application. Community Telephone Company, Inc. (Commu-
nity) requests an exemption from the requirements of Public Utility
Commission Substantive Rule §23.106(j)(3) because of the technical
incapability of its billing system. Public Utility Commission Sub-
stantive Rule §23.106(j)(3) requires telecommunications utilities pro-
viding local exchange service, that also provide billing services for a
primary interexchange carrier (PIC), to print the name and telephone
of both the local exchange and primary interexchange providers on
the first page of the customer’s combined bill for local and interex-
change services. Subsection (3), however, includes a good cause
waiver provision in exchanges served by incumbent local exchange
companies serving 31,000 access lines or less.
Community serves approximately 1,675 access lines in the state of
Texas. Because its billing system is technically incapable of printing
the PIC on customer bills, Community requests a good cause waiver
until such time it is technically able to comply with the requirements
of the rule.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Office of Customer Protection at (512) 936-7120 on or before
December 15, 1997. Hearing and speech-impaired individuals with
text telephones (TTY) may contact the commission at (512) 936-
7136.
IN ADDITION December 5, 1997 22 TexReg 12171




Public Utility Commission of Texas
Filed: November 25, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas on October 16, 1997, a petition for exemption from
the reporting requirements of Public Utility Commission Substantive
Rule §23.106(j)(3).
Project and Title Number. Application of La Ward Telephone
Exchange, Inc. for Waiver of Requirements Under Public Utility
Commission Substantive Rule §23.106(j)(3). Project Number 18114.
The Application. La Ward Telephone Exchange, Inc. (La Ward)
requests an exemption from the requirements of Public Utility
Commission Substantive Rule §23.106(j)(3) because of the technical
incapability of its billing system. Public Utility Commission
Substantive Rule §23.106(j)(3) requires telecommunications utilities
providing local exchange service, that also provide billing services
for a primary interexchange carrier (PIC), to print the name and
telephone of both the local exchange and primary interexchange
providers on the first page of the customer’s combined bill for local
and interexchange services. Subsection (3), however, includes a
good cause waiver provision in exchanges served by incumbent local
exchange companies serving 31,000 access lines or less.
La Ward serves approximately 1,100 access lines in the state of Texas.
Because its billing system is technically incapable of printing the PIC
on customer bills, La Ward requests a good cause waiver until such
time it is technically able to comply with the requirements of the rule.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Office of Customer Protection at (512) 936-7120 on or before
December 15, 1997. Hearing and speech-impaired individuals with
text telephones (TTY) may contact the commission at (512) 936-
7136.




Public Utility Commission of Texas
Filed: November 25, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas on October 16, 1997, a petition for exemption from
the reporting requirements of Public Utility Commission Substantive
Rule §23.106(j)(3).
Project and Title Number. Application of Dell Telephone Cooperative
Inc. for Waiver of Requirements Under Public Utility Commission
Substantive Rule §23.106(j)(3). Project Number 18115.
The Application. Dell Telephone Company, Inc. (Dell) requests
an exemption from the requirements of Public Utility Commission
Substantive Rule §23.106(j)(3) because of the technical incapability
of its billing system. Public Utility Commission Substantive Rule
§23.106(j)(3) requires telecommunications utilities providing local
exchange service, that also provide billing services for a primary in-
terexchange carrier (PIC), to print the name and telephone of both the
local exchange and primary interexchange providers on the first page
of the customer’s combined bill for local and interexchange services.
Subsection (3), however, includes a good cause waiver provision in
exchanges served by incumbent local exchange companies serving
31,000 access lines or less.
Dell serves approximately 610 access lines in the state of Texas.
Because its billing system is technically incapable of printing the
PIC on customer bills, Dell requests a good cause waiver until such
time it is technically able to comply with the requirements of the rule.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Office of Customer Protection at (512) 936-7120 on or before
December 15, 1997. Hearing and speech-impaired individuals with
text telephones (TTY) may contact the commission at (512) 936-
7136.




Public Utility Commission of Texas
Filed: November 25, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas on October 17, 1997, a petition for partial exemption
from the reporting requirements of Public Utility Commission Sub-
stantive Rule §23.106(j)(3).
Project and Title Number. Application of Santa Rosa Telephone
Cooperative, Inc. for Partial Waiver of Requirements Under Public
Utility Commission Substantive Rule §23.106(j)(3). Project Number
18123.
The Application. Santa Rosa Telephone Company, Inc. (Santa
Rosa) requests an exemption from the requirements of Public
Utility Commission Substantive Rule §23.106(j)(3) because of the
technical incapability of its billing system. Public Utility Commission
Substantive Rule §23.106(j)(3) requires telecommunications utilities
providing local exchange service, that also provide billing services
for a primary interexchange carrier (PIC), to print the name and
telephone of both the local exchange and primary interexchange
providers on the first page of the customer’s combined bill for local
and interexchange services. Subsection (3), however, includes a
good cause waiver provision in exchanges served by incumbent local
exchange companies serving 31,000 access lines or less.
Rosa serves approximately 2,244 access lines within eleven exchanges
in Texas. Although its billing system can currently print the name
of the PIC, it is technically incapable of printing the PIC telephone
number on customer bills. Therefore, Santa Rosa requests a good
cause waiver until such time it is technically able to comply in full
with the requirements of the rule.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Office of Customer Protection at (512) 936-7120 on or before
December 15, 1997. Hearing and speech-impaired individuals with
text telephones (TTY) may contact the commission at (512) 936-
7136.
Issued in Austin, Texas, on November 25, 1997.




Public Utility Commission of Texas
Filed: November 25, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas on October 17, 1997, a petition for exemption from
the reporting requirements of Public Utility Commission Substantive
Rule §23.106(j)(3).
Project and Title Number. Application of Riviera Telephone Com-
pany, Inc. for Temporary Waiver of Requirements Under Public
Utility Commission Substantive Rule §23.106(j)(3). Project Num-
ber 18124.
The Application. Riviera Telephone Company, Inc. (Riviera)
requests an exemption from the requirements of Public Utility
Commission Substantive Rule §23.106(j)(3) because of the technical
incapability of its billing system. Public Utility Commission
Substantive Rule §23.106(j)(3) requires telecommunications utilities
providing local exchange service, that also provide billing services
for a primary interexchange carrier (PIC), to print the name and
telephone of both the local exchange and primary interexchange
providers on the first page of the customer’s combined bill for local
and interexchange services. Subsection (3), however, includes a
good cause waiver provision in exchanges served by incumbent local
exchange companies serving 31,000 access lines or less.
Riviera serves approximately 1,000 access lines within four exchanges
in Texas. Because its billing system is technically incapable of
printing the PIC on customer bills, Riviera requests a good cause
waiver until such time it is technically able to comply with the
requirements of the rule.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Office of Customer Protection at (512) 936-7120 on or before
December 15, 1997. Hearing and speech-impaired individuals with
text telephones (TTY) may contact the commission at (512) 936-
7136.




Public Utility Commission of Texas
Filed: November 25, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas on October 20, 1997, a petition for exemption from
the reporting requirements of Public Utility Commission Substantive
Rule §23.106(j)(3).
Project and Title Number. Application of West Plains Telecommuni-
cations, Inc. for Partial Waiver of Requirements Under Public Utility
Commission Substantive Rule §23.106(j)(3). Project Number 18132.
The Application. West Plains Telecommunications, Inc. (West
Plains) requests an exemption from the requirements of Public
Utility Commission Substantive Rule §23.106(j)(3) because of the
technical incapability of its billing system. Public Utility Commission
Substantive Rule §23.106(j)(3) requires telecommunications utilities
providing local exchange service, that also provide billing services
for a primary interexchange carrier (PIC), to print the name and
telephone of both the local exchange and primary interexchange
providers on the first page of the customer’s combined bill for local
and interexchange services. Subsection (3), however, includes a
good cause waiver provision in exchanges served by incumbent local
exchange companies serving 31,000 access lines or less.
West Plains serves approximately 5,338 access lines within five
exchanges in Texas. Although its billing system can currently print
the name of the PIC, it is technically incapable of printing the PIC
telephone number on customer bills. Therefore, West Plains requests
a good cause waiver until such time it is technically able to comply
in full with the requirements of the rule.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Office of Customer Protection at (512) 936-7120 on or before
December 15, 1997. Hearing and speech-impaired individuals with
text telephones (TTY) may contact the commission at (512) 936-
7136.




Public Utility Commission of Texas
Filed: November 25, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas on October 20, 1997, a petition for exemption from
the reporting requirements of Public Utility Commission Substantive
Rule §23.106(j)(3).
Project and Title Number. Application of Five Area Telephone
Cooperative, Inc. for Partial Waiver of Requirements Under Public
Utility Commission Substantive Rule §23.106(j)(3). Project Number
18133.
The Application. Five Area Telephone Company, Inc. (Five
Area) requests an exemption from the requirements of Public Utility
Commission Substantive Rule §23.106(j)(3) because of the technical
incapability of its billing system. Public Utility Commission
Substantive Rule §23.106(j)(3) requires telecommunications utilities
providing local exchange service, that also provide billing services
for a primary interexchange carrier (PIC), to print the name and
telephone of both the local exchange and primary interexchange
providers on the first page of the customer’s combined bill for local
and interexchange services. Subsection (3), however, includes a
good cause waiver provision in exchanges served by incumbent local
exchange companies serving 31,000 access lines or less.
Five Area serves approximately 1,436 access lines in the state of
Texas. Although its billing system can currently print the name of
the PIC, it is technically incapable of printing the PIC telephone
number on customer bills. Therefore, Five Area requests a good
cause waiver until such time it is technically able to comply in full
with the requirements of the rule.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Office of Customer Protection at (512) 936-7120 on or before
December 15, 1997. Hearing and speech-impaired individuals with
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text telephones (TTY) may contact the commission at (512) 936-
7136.




Public Utility Commission of Texas
Filed: November 25, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas on October 20, 1997, a petition for exemption from
the reporting requirements of Public Utility Commission Substantive
Rule §23.106(j)(3).
Project and Title Number. Application of Cumby Telephone Coop-
erative, Inc. for Partial Waiver of Requirements Under Public Utility
Commission Substantive Rule §23.106(j)(3). Project Number 18134.
The Application. Cumby Telephone Cooperative, Inc. (Cumby)
requests an exemption from the requirements of Public Utility
Commission Substantive Rule §23.106(j)(3) because of the technical
incapability of its billing system. Public Utility Commission
Substantive Rule §23.106(j)(3) requires telecommunications utilities
providing local exchange service, that also provide billing services
for a primary interexchange carrier (PIC), to print the name and
telephone of both the local exchange and primary interexchange
providers on the first page of the customer’s combined bill for local
and interexchange services. Subsection (3), however, includes a
good cause waiver provision in exchanges served by incumbent local
exchange companies serving 31,000 access lines or less.
Cumby serves approximately 728 access lines within one exchange
in Texas. Although its billing system can currently print the name
of the PIC, it is technically incapable of printing the PIC telephone
number on customer bills. Therefore, Cumby requests a good cause
waiver until such time it is technically able to comply in full with the
requirements of the rule.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Office of Customer Protection at (512) 936-7120 on or before De-
cember 15, 1997. Hearing and speech-impaired individuals with text
telephones (TTY) may contact the commission at (512) 936-7136.




Public Utility Commission of Texas
Filed: November 25, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas on October 21, 1997, a petition for exemption from
the reporting requirements of Public Utility Commission Substantive
Rule §23.106(j)(3).
Project and Title Number. Application of Peoples Telephone
Cooperative, Inc. for Waiver of Requirements Under Public Utility
Commission Substantive Rule §23.106(j)(3). Project Number 18140.
The Application. Peoples Telephone Cooperative, Inc. (Peoples)
requests an exemption from the requirements of Public Utility Com-
mission Substantive Rule §23.106(j)(3) because of the technical inca-
pability of its billing system.Public Utility Commission Substantive
Rule §23.106(j)(3) requires telecommunications utilities providing lo-
cal exchange service, that also provide billing services for a primary
interexchange carrier (PIC), to print the name and telephone of both
the local exchange and primary interexchange providers on the first
page of the customer’s combined bill for local and interexchange
services. Subsection (3), however, includes a good cause waiver pro-
vision in exchanges served by incumbent local exchange companies
serving 31,000 access lines or less.
Peoples serves approximately 9,965 access lines in the state of Texas.
Because its billing system must be modified to be technically capable
of printing the name and telephone number of both the local exchange
and the primary interexchange providers on the first page of customer
bills, Peoples requests a good cause waiver until such time it is
technically capable of complying with the requirements of the rule.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Office of Customer Protection at (512) 936-7120 on or before
December 15, 1997. Hearing and speech-impaired individuals with
text telephones (TTY) may contact the commission at (512) 936-
7136.




Public Utility Commission of Texas
Filed: November 25, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas on October 21, 1997, a petition for exemption from
the reporting requirements of Public Utility Commission Substantive
Rule §23.106(j)(3).
Project and Title Number. Application of Alenco Communications,
Inc. for Partial Waiver of Requirements Under Public Utility
Commission Substantive Rule §23.106(j)(3). Project Number 18141.
The Application. Alenco Communications, Inc. (Alenco) requests
an exemption from the requirements of Public Utility Commission
Substantive Rule §23.106(j)(3) because of the technical incapability
of its billing system. Public Utility Commission Substantive Rule
§23.106(j)(3) requires telecommunications utilities providing local
exchange service, that also provide billing services for a primary in-
terexchange carrier (PIC), to print the name and telephone of both the
local exchange and primary interexchange providers on the first page
of the customer’s combined bill for local and interexchange services.
Subsection (3), however, includes a good cause waiver provision in
exchanges served by incumbent local exchange companies serving
31,000 access lines or less.
Alenco serves approximately 1,497 access lines in the state of Texas.
Although its billing system can currently print the name of the PIC,
it is technically incapable of printing the PIC telephone number on
customer bills. Therefore, Alenco requests a good cause waiver until
such time it is technically able to comply in full with the requirements
of the rule.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Office of Customer Protection at (512) 936-7120 on or before
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December 15, 1997. Hearing and speech-impaired individuals with
text telephones (TTY) may contact the commission at (512) 936-
7136.




Public Utility Commission of Texas
Filed: November 25, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas on October 21, 1997, a petition for exemption from
the reporting requirements of Public Utility Commission Substantive
Rule §23.106(j)(3).
Project and Title Number. Application of Blossom Telephone
Company, Inc. for Partial Waiver of Requirements Under Public
Utility Commission Substantive Rule §23.106(j)(3). Project Number
18142.
The Application. Blossom Telephone Company, Inc. (Blossom)
requests an exemption from the requirements of Public Utility
Commission Substantive Rule §23.106(j)(3) because of the technical
incapability of its billing system. Public Utility Commission
Substantive Rule §23.106(j)(3) requires telecommunications utilities
providing local exchange service, that also provide billing services
for a primary interexchange carrier (PIC), to print the name and
telephone of both the local exchange and primary interexchange
providers on the first page of the customer’s combined bill for local
and interexchange services. Subsection (3), however, includes a
good cause waiver provision in exchanges served by incumbent local
exchange companies serving 31,000 access lines or less.
Blossom serves approximately 1,300 access lines in the state of Texas.
Although its billing system can currently print the name of the PIC,
it is technically incapable of printing the PIC telephone number on
customer bills. Therefore, Blossom requests a good cause waiver until
such time it is technically able to comply in full with the requirements
of the rule.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Office of Customer Protection at (512) 936-7120 on or before
December 15, 1997. Hearing and speech-impaired individuals with
text telephones (TTY) may contact the commission at (512) 936-
7136.




Public Utility Commission of Texas
Filed: November 25, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas on October 22, 1997, a petition for exemption from
the reporting requirements of Public Utility Commission Substantive
Rule §23.106(j)(3).
Project and Title Number. Application of Livingston Telephone
Company, Inc. for Waiver of Requirements Under Public Utility
Commission Substantive Rule §23.106(j)(3). Project Number 18148.
The Application. Livingston Telephone Company, Inc. (Livingston)
requests an exemption from the requirements of Public Utility
Commission Substantive Rule §23.106(j)(3) because of the technical
incapability of its billing system. Public Utility Commission
Substantive Rule §23.106(j)(3) requires telecommunications utilities
providing local exchange service, that also provide billing services
for a primary interexchange carrier (PIC), to print the name and
telephone of both the local exchange and primary interexchange
providers on the first page of the customer’s combined bill for local
and interexchange services. Subsection (3), however, includes a
good cause waiver provision in exchanges served by incumbent local
exchange companies serving 31,000 access lines or less.
Livingston serves approximately 6,100 access lines in the state of
Texas. Because its billing system must be modified to be technically
capable of printing the name and telephone number of both the local
exchange and the primary interexchange providers on the first page
of customer bills, Livingston requests a good cause waiver until such
time it is technically capable of complying with the rule requirements.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Office of Customer Protection at (512) 936-7120 on or before
December 15, 1997. Hearing and speech-impaired individuals with
text telephones (TTY) may contact the commission at (512) 936-
7136.




Public Utility Commission of Texas
Filed: November 25, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas on October 23, 1997, a petition for exemption from
the reporting requirements of Public Utility Commission Substantive
Rule §23.106(j)(3).
Project and Title Number. Application of Brazos Telephone Com-
pany, Inc. for Partial Waiver of Requirements Under Public Utility
Commission Substantive Rule §23.106(j)(3). Project Number 18153.
The Application. Brazos Telecommunications, Inc. (Brazos)
requests an exemption from the requirements of Public Utility
Commission Substantive Rule §23.106(j)(3) because of the technical
incapability of its billing system. Public Utility Commission
Substantive Rule §23.106(j)(3) requires telecommunications utilities
providing local exchange service, that also provide billing services
for a primary interexchange carrier (PIC), to print the name and
telephone of both the local exchange and primary interexchange
providers on the first page of the customer’s combined bill for local
and interexchange services. Subsection (3), however, includes a
good cause waiver provision in exchanges served by incumbent local
exchange companies serving 31,000 access lines or less.
Brazos serves approximately 4,006 access lines within five exchanges
in Texas. Although its billing system can currently print the name
of the PIC, it is technically incapable of printing the PIC telephone
number on customer bills. Therefore, Brazos requests a good cause
waiver until such time it is technically able to comply in full with the
requirements of the rule.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
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Austin, Texas, 78711-3326, or call the Public Utility Commission
Office of Customer Protection at (512) 936-7120 on or before
December 15, 1997. Hearing and speech-impaired individuals with
text telephones (TTY) may contact the commission at (512) 936-
7136.




Public Utility Commission of Texas
Filed: November 25, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas on October 23, 1997, a petition for exemption from
the reporting requirements of Public Utility Commission Substantive
Rule §23.106(j)(3).
Project and Title Number. Application of Wes-Tex Telephone
Cooperative, Inc. for Partial Waiver of Requirements Under Public
Utility Commission Substantive Rule §23.106(j)(3). Project Number
18154.
The Application. Wes-Tex Telephone Cooperative, Inc. (Wes-
Tex) requests an exemption from the requirements of Public Utility
Commission Substantive Rule §23.106(j)(3) because of the technical
incapability of its billing system. Public Utility Commission
Substantive Rule §23.106(j)(3) requires telecommunications utilities
providing local exchange service, that also provide billing services
for a primary interexchange carrier (PIC), to print the name and
telephone of both the local exchange and primary interexchange
providers on the first page of the customer’s combined bill for local
and interexchange services. Subsection (3), however, includes a
good cause waiver provision in exchanges served by incumbent local
exchange companies serving 31,000 access lines or less.
Wes-Tex serves approximately 3,200 access lines within ten ex-
changes in Texas. Although its billing system can currently print
the name of the PIC, it is technically incapable of printing the PIC
telephone number on customer bills. Therefore, Wes-Tex requests a
good cause waiver until such time it is technically able to comply in
full with the requirements of the rule.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Office of Customer Protection at (512) 936-7120 on or before
December 15, 1997. Hearing and speech-impaired individuals with
text telephones (TTY) may contact the commission at (512) 936-
7136.




Public Utility Commission of Texas
Filed: November 25, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas on October 23, 1997, a petition for exemption from
the reporting requirements of Public Utility Commission Substantive
Rule §23.106(j)(3).
Project and Title Number. Application of Brazos Telephone Cooper-
ative, Inc. for Partial Waiver of Requirements Under Public Utility
Commission Substantive Rule §23.106(j)(3). Project Number 18156.
The Application. Brazos Telephone Cooperative, Inc. (Brazos)
requests an exemption from the requirements of Public Utility
Commission Substantive Rule §23.106(j)(3) because of the technical
incapability of its billing system. Public Utility Commission
Substantive Rule §23.106(j)(3) requires telecommunications utilities
providing local exchange service, that also provide billing services
for a primary interexchange carrier (PIC), to print the name and
telephone of both the local exchange and primary interexchange
providers on the first page of the customer’s combined bill for local
and interexchange services. Subsection (3), however, includes a
good cause waiver provision in exchanges served by incumbent local
exchange companies serving 31,000 access lines or less.
Brazos serves approximately 1,186 access lines within five exchanges
in Texas. Although its billing system can currently print the name
of the PIC, it is technically incapable of printing the PIC telephone
number on customer bills. Therefore, Brazos requests a good cause
waiver until such time it is technically able to comply in full with the
requirements of the rule.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Office of Customer Protection at (512) 936-7120 on or before
December 15, 1997. Hearing and speech-impaired individuals with
text telephones (TTY) may contact the commission at (512) 936-
7136.




Public Utility Commission of Texas
Filed: November 25, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas on October 28, 1997, a petition for exemption from
the reporting requirements of Public Utility Commission Substantive
Rule §23.106(j)(3).
Project and Title Number. Application of Colorado Valley Telephone
Cooperative, Inc. for Waiver of Requirements Under Public Utility
Commission Substantive Rule §23.106(j)(3). Project Number 18178.
The Application. Colorado Valley Telephone Cooperative, Inc. (Col-
orado Valley) requests an exemption from the requirements of Pub-
lic Utility Commission Substantive Rule §23.106(j)(3) because of
the technical incapability of its billing system. Public Utility Com-
mission Substantive Rule §23.106(j)(3) requires telecommunications
utilities providing local exchange service, that also provide billing
services for a primary interexchange carrier (PIC), to print the name
and telephone of both the local exchange and primary interexchange
providers on the first page of the customer’s combined bill for lo-
cal and interexchange services. Subsection (3), however, includes a
good cause waiver provision in exchanges served by incumbent local
exchange companies serving 31,000 access lines or less.
Colorado Valley serves less than 31,000 access lines in the state of
Texas. Because its billing system is technically incapable of printing
the PIC on customer bills, Colorado Valley requests a good cause
waiver until such time it is technically able to comply with the
requirements of the rule.
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Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Office of Customer Protection at (512) 936-7120 on or before
December 15, 1997. Hearing and speech-impaired individuals with
text telephones (TTY) may contact the commission at (512) 936-
7136.




Public Utility Commission of Texas
Filed: November 25, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas on October 30, 1997, a petition for exemption from
the reporting requirements of Public Utility Commission Substantive
Rule §23.106(j)(3).
Project and Title Number. Application of Comanche County
Telephone Company, Inc. for Partial Waiver of Requirements Under
Public Utility Commission Substantive Rule §23.106(j)(3). Project
Number 18188.
The Application. Comanche County Telephone Company, Inc.
(Comanche) requests an exemption from the requirements of Public
Utility Commission Substantive Rule §23.106(j)(3) because of the
technical incapability of its billing system. Public Utility Commission
Substantive Rule §23.106(j)(3) requires telecommunications utilities
providing local exchange service, that also provide billing services
for a primary interexchange carrier (PIC), to print the name and
telephone of both the local exchange and primary interexchange
providers on the first page of the customer’s combined bill for local
and interexchange services. Subsection (3), however, includes a
good cause waiver provision in exchanges served by incumbent local
exchange companies serving 31,000 access lines or less.
Comanche serves approximately 5,400 access lines within eight
exchanges in Texas. Although its billing system can currently print
the name of the PIC, it is technically incapable of printing the PIC
telephone number on customer bills. Therefore, Comanche requests
a good cause waiver until such time it is technically able to comply
in full with the requirements of the rule.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Office of Customer Protection at (512) 936-7120 on or before
December 15, 1997. Hearing and speech-impaired individuals with
text telephones (TTY) may contact the commission at (512) 936-
7136.




Public Utility Commission of Texas
Filed: November 25, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas on October 30, 1997, a petition for exemption from
the reporting requirements of Public Utility Commission Substantive
Rule §23.106(j)(3).
Project and Title Number. Application of North Texas Telephone
Company, Inc. for Partial Waiver of Requirements Under Public
Utility Commission Substantive Rule §23.106(j)(3). Project Number
18189.
The Application. North Texas Telephone Company, Inc. (North
Texas) requests an exemption from the requirements of Public
Utility Commission Substantive Rule §23.106(j)(3) because of the
technical incapability of its billing system. Public Utility Commission
Substantive Rule §23.106(j)(3) requires telecommunications utilities
providing local exchange service, that also provide billing services
for a primary interexchange carrier (PIC), to print the name and
telephone of both the local exchange and primary interexchange
providers on the first page of the customer’s combined bill for local
and interexchange services. Subsection (3), however, includes a
good cause waiver provision in exchanges served by incumbent local
exchange companies serving 31,000 access lines or less.
North Texas serves approximately 900 access lines within two
exchanges in Texas. Although its billing system can currently print
the name of the PIC, it is technically incapable of printing the PIC
telephone number on customer bills. Therefore, North Texas requests
a good cause waiver until such time it is technically able to comply
in full with the requirements of the rule.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Office of Customer Protection at (512) 936-7120 on or before
December 15, 1997. Hearing and speech-impaired individuals with
text telephones (TTY) may contact the commission at (512) 936-
7136.




Public Utility Commission of Texas
Filed: November 25, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas on October 31, 1997, a petition for exemption from
the reporting requirements of Public Utility Commission Substantive
Rule §23.106(j)(3).
Project and Title Number. Application of Brazoria Telephone
Company, Inc. for Temporary Waiver of Requirements Under Public
Utility Commission Substantive Rule §23.106(j)(3). Project Number
18198.
The Application. Brazoria Telephone Company, Inc. (Brazoria)
requests an exemption from the requirements of Public Utility
Commission Substantive Rule §23.106(j)(3) because of the technical
incapability of its billing system. Public Utility Commission
Substantive Rule §23.106(j)(3) requires telecommunications utilities
providing local exchange service, that also provide billing services
for a primary interexchange carrier (PIC), to print the name and
telephone of both the local exchange and primary interexchange
providers on the first page of the customer’s combined bill for local
and interexchange services. Subsection (3), however, includes a
good cause waiver provision in exchanges served by incumbent local
exchange companies serving 31,000 access lines or less.
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Brazoria serves approximately 5,952 access lines in the state of Texas.
Because its billing system is technically incapable of printing the PIC
on customer bills, Brazoria requests a good cause waiver until such
time it is technically able to comply with the requirements of the rule.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Office of Customer Protection at (512) 936-7120 on or before
December 15, 1997. Hearing and speech-impaired individuals with
text telephones (TTY) may contact the commission at (512) 936-
7136.




Public Utility Commission of Texas
Filed: November 25, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas on October 31, 1997, a petition for exemption from
the reporting requirements of Public Utility Commission Substantive
Rule §23.106(j)(3).
Project and Title Number. Application of Taylor Telephone Coopera-
tive, Inc. for Waiver of Requirements Under Public Utility Commis-
sion Substantive Rule §23.106(j)(3). Project Number 18199.
The Application. Taylor Telephone Cooperative, Inc. (Taylor)
requests an exemption from the requirements of Public Utility
Commission Substantive Rule §23.106(j)(3) because of the technical
incapability of its billing system. Public Utility Commission
Substantive Rule §23.106(j)(3) requires telecommunications utilities
providing local exchange service, that also provide billing services
for a primary interexchange carrier (PIC), to print the name and
telephone of both the local exchange and primary interexchange
providers on the first page of the customer’s combined bill for local
and interexchange services. Subsection (3), however, includes a
good cause waiver provision in exchanges served by incumbent local
exchange companies serving 31,000 access lines or less.
Taylor serves approximately 6,403 access lines in the state of Texas.
Because its billing system is technically incapable of printing the PIC
on customer bills, Taylor requests a good cause waiver until such time
it is technically able to comply with the requirements of the rule.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Office of Customer Protection at (512) 936-7120 on or before
December 15, 1997. Hearing and speech-impaired individuals with
text telephones (TTY) may contact the commission at (512) 936-
7136.




Public Utility Commission of Texas
Filed: November 25, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas on October 31, 1997, a petition for exemption from
the reporting requirements of Public Utility Commission Substantive
Rule §23.106(j)(3).
Project and Title Number. Application of Coleman County Telephone
Cooperative, Inc. for Temporary Waiver of Requirements UnderPub-
lic Utility Commission Substantive Rule §23.106(j)(3). Project Num-
ber 18200.
The Application. Coleman County Telephone Cooperative, Inc.
(Coleman County) requests an exemption from the requirements of
Public Utility Commission Substantive Rule §23.106(j)(3) because of
the technical incapability of its billing system. Public Utility Com-
mission Substantive Rule §23.106(j)(3) requires telecommunications
utilities providing local exchange service, that also provide billing
services for a primary interexchange carrier (PIC), to print the name
and telephone of both the local exchange and primary interexchange
providers on the first page of the customer’s combined bill for lo-
cal and interexchange services. Subsection (3), however, includes a
good cause waiver provision in exchanges served by incumbent local
exchange companies serving 31,000 access lines or less.
Coleman County serves approximately 2,012 access lines in the state
of Texas. Because its billing system is technically incapable of
printing the PIC on customer bills, Coleman County requests a good
cause waiver until such time it is technically able to comply with the
requirements of the rule.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Office of Customer Protection at (512) 936-7120 on or before
December 15, 1997. Hearing and speech-impaired individuals with
text telephones (TTY) may contact the commission at (512) 936-
7136.




Public Utility Commission of Texas
Filed: November 25, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas on October 31, 1997, a petition for exemption from
the reporting requirements of Public Utility Commission Substantive
Rule §23.106(j)(3).
Project and Title Number. Application of ETEX Telephone Coop-
erative, Inc. for Temporary Waiver of Requirements Under Public
Utility Commission Substantive Rule §23.106(j)(3). Project Number
18201.
The Application. ETEX Telephone Cooperative, Inc. (ETEX)
requests an exemption from the requirements of Public Utility
Commission Substantive Rule §23.106(j)(3) because of the technical
incapability of its billing system. Public Utility Commission
Substantive Rule §23.106(j)(3) requires telecommunications utilities
providing local exchange service, that also provide billing services
for a primary interexchange carrier (PIC), to print the name and
telephone of both the local exchange and primary interexchange
providers on the first page of the customer’s combined bill for local
and interexchange services. Subsection (3), however, includes a
good cause waiver provision in exchanges served by incumbent local
exchange companies serving 31,000 access lines or less.
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ETEX serves approximately 12,005 access lines in the state of Texas.
Because its billing system is technically incapable of printing the PIC
on customer bills, ETEX requests a good cause waiver until such time
it is technically able to comply with the requirements of the rule.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Office of Customer Protection at (512) 936-7120 on or before
December 15, 1997. Hearing and speech-impaired individuals with
text telephones (TTY) may contact the commission at (512) 936-
7136.




Public Utility Commission of Texas
Filed: November 25, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas on October 31, 1997, a petition for exemption from
the reporting requirements of Public Utility Commission Substantive
Rule §23.106(j)(3).
Project and Title Number. Application of Central Texas Telephone
Cooperative, Inc. for Temporary Waiver of Requirements Under
Public Utility Commission Substantive Rule §23.106(j)(3). Project
Number 18202.
The Application. Central Texas Telephone Cooperative, Inc. (Central
Texas) requests an exemption from the requirements of Public
Utility Commission Substantive Rule §23.106(j)(3) because of the
technical incapability of its billing system. Public Utility Commission
Substantive Rule §23.106(j)(3) requires telecommunications utilities
providing local exchange service, that also provide billing services
for a primary interexchange carrier (PIC), to print the name and
telephone of both the local exchange and primary interexchange
providers on the first page of the customer’s combined bill for local
and interexchange services. Subsection (3), however, includes a
good cause waiver provision in exchanges served by incumbent local
exchange companies serving 31,000 access lines or less.
Central Texas serves approximately 6,288 access lines in the state of
Texas. Because its billing system is technically incapable of printing
the PIC on customer bills, Central Texas requests a good cause waiver
until such time it is technically able to comply with the requirements
of the rule.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Office of Customer Protection at (512) 936-7120 on or before
December 15, 1997. Hearing and speech-impaired individuals with
text telephones (TTY) may contact the commission at (512) 936-
7136.




Public Utility Commission of Texas
Filed: November 25, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas on October 31, 1997, a petition for exemption from
the reporting requirements of Public Utility Commission Substantive
Rule §23.106(j)(3).
Project and Title Number. Application of Fort Bend Telephone
Company, Inc. for Temporary Waiver of Requirements Under Public
Utility Commission Substantive Rule §23.106(j)(3). Project Number
18203.
The Application. Fort Bend Telephone Company, Inc. (Fort
Bend) requests an exemption from the requirements of Public
Utility Commission Substantive Rule §23.106(j)(3) because of the
technical incapability of its billing system. Public Utility Commission
Substantive Rule §23.106(j)(3) requires telecommunications utilities
providing local exchange service, that also provide billing services
for a primary interexchange carrier (PIC), to print the name and
telephone of both the local exchange and primary interexchange
providers on the first page of the customer’s combined bill for local
and interexchange services. Subsection (3), however, includes a
good cause waiver provision in exchanges served by incumbent local
exchange companies serving 31,000 access lines or less.
Fort Bend serves approximately 30,714 access lines in the state of
Texas. Because its billing system is technically incapable of printing
the PIC on customer bills, Fort Bend requests a good cause waiver
until such time it is technically able to comply with the requirements
of the rule.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Office of Customer Protection at (512) 936-7120 on or before
December 15, 1997. Hearing and speech-impaired individuals with
text telephones (TTY) may contact the commission at (512) 936-
7136.




Public Utility Commission of Texas
Filed: November 25, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas on October 31, 1997, a petition for exemption from
the reporting requirements of Public Utility Commission Substantive
Rule §23.106(j)(3).
Project and Title Number. Application of Valley Telephone Coop-
erative, Inc. for Temporary Waiver of Requirements Under Public
Utility Commission Substantive Rule §23.106(j)(3). Project Number
18204.
The Application. Valley Telephone Cooperative, Inc. (Valley)
requests an exemption from the requirements of Public Utility
Commission Substantive Rule §23.106(j)(3) because of the technical
incapability of its billing system. Public Utility Commission
Substantive Rule §23.106(j)(3) requires telecommunications utilities
providing local exchange service, that also provide billing services
for a primary interexchange carrier (PIC), to print the name and
telephone of both the local exchange and primary interexchange
providers on the first page of the customer’s combined bill for local
and interexchange services. Subsection (3), however, includes a
good cause waiver provision in exchanges served by incumbent local
exchange companies serving 31,000 access lines or less.
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Valley serves approximately 5,646 access lines in the state of Texas.
Because its billing system is technically incapable of printing the PIC
on customer bills, Valley requests a good cause waiver until such time
it is technically able to comply with the requirements of the rule.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Office of Customer Protection at (512) 936-7120 on or before
December 15, 1997. Hearing and speech-impaired individuals with
text telephones (TTY) may contact the commission at (512) 936-
7136.




Public Utility Commission of Texas
Filed: November 25, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility
Commission of Texas on November 17, 1997, a petition for exemp-
tion from the reporting requirements of Public Utility Commission
Substantive Rule §23.106(j)(3).
Project and Title Number. Application of Kerrville Telephone for
Temporary Waiver of Requirements Under Public Utility Commission
Substantive Rule §23.106(j)(3). Project Number 18367.
The Application. Kerrville Telephone Company, Inc. (KTC)
requests an exemption from the requirements of Public Utility
Commission Substantive Rule §23.106(j)(3) because of the technical
incapability of its billing system. Public Utility Commission
Substantive Rule §23.106(j)(3) requires telecommunications utilities
providing local exchange service, that also provide billing services
for a primary interexchange carrier (PIC), to print the name and
telephone of both the local exchange and primary interexchange
providers on the first page of the customer’s combined bill for local
and interexchange services. Subsection (3), however, includes a
good cause waiver provision in exchanges served by incumbent local
exchange companies serving 31,000 access lines or less.
KTC serves approximately 1,100 access lines in the state of Texas.
Because its billing system is technically incapable of printing the PIC
on customer bills, KTC requests a good cause waiver until such time
it is technically able to comply with the requirements of the rule.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Office of Customer Protection at (512) 936-7120 on or before
December 15, 1997. Hearing and speech-impaired individuals with
text telephones (TTY) may contact the commission at (512) 936-
7136.




Public Utility Commission of Texas
Filed: November 25, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility
Commission of Texas on November 18, 1997, a petition for exemp-
tion from the reporting requirements of Public Utility Commission
Substantive Rule §23.106(j)(3).
Project and Title Number. Application of Panhandle Telephone
Company, Inc. for Temporary Waiver of Requirements Under Public
Utility Commission Substantive Rule §23.106(j)(3). Project Number
18371.
The Application. Panhandle Telephone Company, Inc. (Panhandle)
requests an exemption from the requirements of Public Utility
Commission Substantive Rule §23.106(j)(3) because of the technical
incapability of its billing system. Public Utility Commission
Substantive Rule §23.106(j)(3) requires telecommunications utilities
providing local exchange service, that also provide billing services
for a primary interexchange carrier (PIC), to print the name and
telephone of both the local exchange and primary interexchange
providers on the first page of the customer’s combined bill for local
and interexchange services. Subsection (3), however, includes a
good cause waiver provision in exchanges served by incumbent local
exchange companies serving 31,000 access lines or less.
Panhandle serves approximately 220 access lines in the state of Texas.
Because its billing system is technically incapable of printing the PIC
on customer bills, Panhandle requests a good cause waiver until such
time it is technically able to comply with the requirements of the rule.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Office of Customer Protection at (512) 936-7120 on or before
December 15, 1997. Hearing and speech-impaired individuals with
text telephones (TTY) may contact the commission at (512) 936-
7136.




Public Utility Commission of Texas
Filed: November 25, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility
Commission of Texas on November 18, 1997, a petition for exemp-
tion from the reporting requirements of Public Utility Commission
Substantive Rule §23.106(j)(3).
Project and Title Number. Application of Eaglenet, Inc. for
Temporary Waiver of Requirements Under Public Utility Commission
Substantive Rule §23.106(j)(3). Project Number 18372.
The Application. Eaglenet, Inc. (Eaglenet) requests an exemption
from the requirements of Public Utility Commission Substantive Rule
§23.106(j)(3) because of the technical incapability of its billing sys-
tem. Public Utility Commission Substantive Rule §23.106(j)(3) re-
quires telecommunications utilities providing local exchange service,
that also provide billing services for a primary interexchange carrier
(PIC), to print the name and telephone of both the local exchange and
primary interexchange providers on the first page of the customer’s
combined bill for local and interexchange services. Subsection (3),
however, includes a good cause waiver provision in exchanges served
by incumbent local exchange companies serving 31,000 access lines
or less.
Eaglenet serves approximately 39 access lines within one exchange in
Texas. Because its billing system is technically incapable of printing
the PIC on customer bills, Eaglenet requests a good cause waiver
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until such time it is technically able to comply with the requirements
of the rule.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Office of Customer Protection at (512) 936-7120 on or before
December 15, 1997. Hearing and speech-impaired individuals with
text telephones (TTY) may contact the commission at (512) 936-
7136.




Public Utility Commission of Texas
Filed: November 25, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas on October 23, 1997, a petition for exemption from
the reporting requirements of Public Utility Commission Substantive
Rule §23.106(j)(3).
Project and Title Number. Application of Muenster Telephone
Corporation of Texas for a Partial Waiver of Requirements Under
Public Utility Commission Substantive Rule §23.106(j)(3). Project
Number 18155.
The Application. Muenster Telephone Company, Inc. (Muenster)
requests an exemption from the requirements of Public Utility
Commission Substantive Rule §23.106(j)(3) because of the technical
incapability of its billing system. Public Utility Commission
Substantive Rule §23.106(j)(3) requires telecommunications utilities
providing local exchange service, that also provide billing services
for a primary interexchange carrier (PIC), to print the name and
telephone of both the local exchange and primary interexchange
providers on the first page of the customer’s combined bill for local
and interexchange services. Subsection (3), however, includes a
good cause waiver provision in exchanges served by incumbent local
exchange companies serving 31,000 access lines or less.
Muenster serves approximately 3,250 access lines in the state of
Texas. Although its billing system can currently print the name of
the PIC, it is technically incapable of printing the PIC telephone
number on customer bills. Therefore, Muenster requests a good cause
waiver until such time it is technically able to comply in full with the
requirements of the rule.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Office of Customer Protection at (512) 936-7120 on or before
December 15, 1997. Hearing and speech-impaired individuals with
text telephones (TTY) may contact the commission at (512) 936-
7136.




Public Utility Commission of Texas
Filed: November 25, 1997
♦ ♦ ♦
Notice of Application For Waiver of Requirements Under
Public Utility Commission Substantive Rule 23.106(J)(3)
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas on October 13, 1997, a petition for exemption from
the reporting requirements of Public Utility Commission Substantive
Rule 23.106(j)(3).
Project and Title Number. Application of South Plains Telephone
Cooperative, Inc. for Waiver of Requirements Under Public Utility
Commission Substantive Rule 23.106(j)(3). Project Number 18101.
The Application. South Plains Telephone Cooperative, Inc. (South
Plains) requests an exemption from the requirements of Public
Utility Commission Substantive Rule 23.106(j)(3) because of the
technical incapability of its billing system. Public Utility Commission
Substantive Rule 23.106(j)(3) requires telecommunications utilities
providing local exchange service, that also provide billing services
for a primary interexchange carrier (PIC), to print the name and
telephone of both the local exchange and primary interexchange
providers on the first page of the customer’s combined bill for local
and interexchange services. Subsection (3), however, includes a
good cause waiver provision in exchanges served by incumbent local
exchange companies serving 31,000 access lines or less.
South Plains serves approximately 4,607 access lines within sixteen
exchanges in Texas. Because its billing system is technically
incapable of printing the PIC on customer bills, South Plains requests
a good cause waiver until such time it is technically able to comply
with the requirements of the rule.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Office of Customer Protection at (512) 936-7120 on or before
December 12, 1997. Hearing and speech-impaired individuals with
text telephones (TTY) may contact the commission at (512) 936-
7136.




Public Utility Commission of Texas
Filed: November 20, 1997
♦ ♦ ♦
Notice Of Application Pursuant To Public Utility Commis-
sion Substantive Rule 23.94
Notice is given to the public of the filing with the Public Utility
Commission of Texas (commission) an application on November 3,
1997, pursuant to Public Utility Commission Substantive Rule 23.94
for approval of a rate change.
Tariff Title and Number: Application of Hill Country Telephone
Cooperative, Inc. for Approval to Pass Through Municipal Franchise
Fees Pursuant to Public Utility Commission Substantive Rule 23.94.
Tariff Control Number 18212.
The Application: Hill Country Telephone Cooperative, Inc. (Hill
Country) seeks .approval to pass through municipal franchise fees to
customers located within the city limits of the City of Center Point,
Texas. Hill Country estimates that the monthly surcharge amount
will be $1.50 per customer. This proposed surcharge will only affect
customers of Hill Country located within the city limits of Center
Point. The pass through of municipal franchise fees will increase Hill
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Country’s total regulated intrastate gross annual revenues by $7,260
initially, and will offset the municipal franchise fees recently imposed
on Hill Country by the City of Center Point. The proposed effective
date is February 23, 1998.
Subscribers of Hill Country Telephone Cooperative, Inc. have a right
to petition the commission for review of this proposed increase by
filing a protest with the commission. The protest must be signed by
a minimum of 5%, or 20 subscribers, and must be received by the
commission no later than January 10, 1998.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public tility Commission
Office of Customer Protection at (512) 936-7120 on or before
January 10, 1998. Hearing and speech-impaired individuals with text
telephones (TTY) may contact the commission at (512) 936-7136.




Public Utility Commission of Texas
Filed: November 24, 1997
♦ ♦ ♦
Notice Of Application Pursuant To Public Utility Commis-
sion Substantive Rule 23.26
Notice is given to the public of the filing with the Public Utility
Commission of Texas (commission) an application on November 7,
1997, pursuant to Public Utility Commission Substantive Rule 23.26
for approval of a new service offering.
Tariff Title and Number: Application of Southwestern Bell Telephone
Company (SWBT) for Approval of a New Service, Non-Emergency
311 Service, Pursuant to Public Utility Commission Substantive Rule
23.26. Tariff Control Number 18328.
The Application: SWBT seeks approval to introduce a new optional
service, Non- Emergency 311 (NE 311) Service. NE 311 Service
is being offered to authorized governmental entities for non- emer-
gency police and other governmental services pursuant to the Fed-
eral Communications Commission’s (FCC) First Report and Order
in CC Docket No. 92-105, In the Matter of the Use of N11 Codes
and Other Abbreviated Dialing Arrangements. NE 311 traffic will
be routed over the public switched telephone network to a call cen-
ter designated by the NE 311 customer. The proposed service will
not be available to users of text telephone (TTY) calls, so hearing-
impaired and speech- impaired using TTY equipment will be unable
to dial 311 to access non-emergency governmental services.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Office of Customer Protection at (512) 936-7120 on or before
January 26, 1998. Hearing and speech-impaired individuals with text
telephones (TTY) may contact the commission at (512) 936-7136.




Public Utility Commission of Texas
Filed: November 21, 1997
♦ ♦ ♦
Notice of Application To Amend Certificate of Convenience
And Necessity
Notice is given to the public of the filing with the Public Utility
Commission of Texas an application on October 15, 1997, to amend a
certificate of convenience and necessity pursuant to §§14.001, 52.002,
54.001, 54.005, 54.052 - 54.054, and 54.258 of the Public Utility
Regulatory Act. A summary of the application follows.
Docket Title and Number: Application of GTE Southwest, Inc. to
Amend Certificate of Convenience and Necessity within Williamson
County, Docket Number 18109 before the Public Utility Commission
of Texas.
The Application: In Docket Number 18109, GTE Southwest,
Inc. (GTE-SW) requests approval to amend the boundary between
Central Telephone Company of Texas d/b/a/ Sprint’s (Centel/Sprint)
Florence exchange and GTE-SW’s Georgetown exchange. The
proposed revision will transfer a small area of Centel/Sprint’s
Florence exchange to GTE-SW’s Georgetown exchange in order to
allow GTE-SW to serve the entire Sun City retirement community.
Persons who wish to intervene in the proceeding or comment upon
the action sought should contact the Public Utility Commission of
Texas, at P.O. Box 13326, Austin, Texas 78711-3326, or call the
commission’s Office of Customer Protection at (512)936-7120 on or
before December 23, 1997. Hearing and speech-impaired individuals
with text telephone (TTY) may contact the commission at (512) 936-
7136.




Public Utility Commission of Texas
Filed: November 24, 1997
♦ ♦ ♦
Notice Of Application To Amend Certificate Of Convenience
And Necessity
Notice is given to the public of the filing with the Public Utility
Commission of Texas an application on November 12, 1997, to amend
a certificate of convenience and necessity pursuant to §§14.001,
52.002, 54.001, 54.005, 54.052 - 54.054, and 54.258 of the Public
Utility Regulatory Act. A summary of the application follows.
Docket Title and Number: Application of Southwestern Bell Tele-
phone Company to Amend Certificate of Convenience and Necessity
within Montgomery County, Docket Number 18357 before the Public
Utility Commission of Texas.
The Application: In Docket Number 18357, Southwestern Bell Tele-
phone Company (SWBT) requests approval to amend the boundary
between SWBT’s Pinehurst and Spring exchanges. The proposed re-
vision will transfer a small area of SWBT’s Pinehurst exchange to it’s
Spring exchange in order to allow SWBT to serve all the expanding
subdivision of the Woodlands from the Spring exchange.
Persons who wish to intervene in the proceeding or comment upon
the action sought should contact the Public Utility Commission of
Texas, at P.O. Box 13326, Austin, Texas 78711-3326, or call the
commission’s Office of Customer Protection at (512) 936-7120 on or
before December 15, 1997. Hearing and speech-impaired individuals
with text telephone (TTY) may contact the commission at (512) 936-
7136.
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Public Utility Commission of Texas
Filed: November 19, 1997
♦ ♦ ♦
Notice of Intent to File Pursuant to Public Utility Commis-
sion Substantive Rule §23.27
Notice is given to the public of the intent to file with the Public
Utility Commission of Texas an application pursuant to Public Utility
Commission Substantive Rule §23.27 for a 245 station addition to
the existing PLEXAR-custom service for Cypress Fairbanks ISD in
Houston, Texas.
Tariff Title and Number: Application of Southwestern Bell Telephone
Company for a 245 Station Addition to the Existing PLEXAR-
Custom Service for Cypress Fairbanks ISD in Houston, Texas,
Pursuant to Public Utility Commission Substantive Rule §23.27.
Tariff Control Number 18369.
The Application: Southwestern Bell Telephone Company is request-
ing approval for a 245 station addition to the existing PLEXAR-
Custom service for Cypress Fairbanks ISD in Houston, Texas. The
designated exchange for this service is the Houston exchange, and
the geographic market for this specific PLEXAR-custom service is
the Houston LATA.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas 78711-3326, or call the Commission’s Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephone (TTY) may contact the commission
at (512) 936-7136.




Public Utility Commission of Texas
Filed: November 25, 1997
♦ ♦ ♦
Notice of Workshop to Address Affiliate Activities
The Public Utility Commission of Texas will conduct a public, staff
level workshop in Project Number 17549, Rulemaking to Address
Affiliate Activities, at 9:00 a.m. on Thursday, December 18, 1997.
The topic for discussion at the workshop will be draft language for
the rule.
The workshop will be conducted in the commissioner’s hearing room
located on the seventh floor of the William B. Travis Building at 1701
North Congress Avenue, Austin, Texas, 78701.
Please call Lucila Etheridge at (512) 936-7259 to register. Copies
of the draft rule will be available on Monday, December 15, 1997,
in the commission’s Central Records Division, (512) 936-7180. For
more information, contact Suzanne Bertin at (512) 936-7244.




Public Utility Commission of Texas
Filed: November 21, 1997
♦ ♦ ♦
Public Notice Of Amendment To Interconnection Agreement
On November 19, 1997, Southwestern Bell Telephone Company and
U.S. Telco, Inc., collectively referred to as applicants, filed a joint
application for approval of an amendment to an existing intercon-
nection agreement under §252 of the federal Telecommunications
Act of 1996, Public Law Number 104-104, 110 Statute 56, (cod-
ified as amended in scattered sections of 15 and 47 United States
Code) (FTA), the Public Utility Regulatory Act, 75th Legislature,
R.S. chapter 166, §1, 1997 Texas Session Law Service 713 (Vernon)
(to be codified at Texas Utility Code Annotated §§ 11.001-63.063)
(PURA). Pursuant to P.U.C. Procedural Rule 22.341 the joint appli-
cation has been dedocketed and redesignated Project Number 18379.
The joint application is available for public inspection at the com-
mission’s offices in Austin, Texas.
The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.
The commission finds that additional public comment should be
allowed before the commission issues a final decision approving
or rejecting the amendment to the interconnection agreement. Any
interested person may file written comments on the joint application
by filing 13 copies of the comments with the commission’s filing
clerk. Additionally, a copy of the comments should be served on each
of the applicants. The comments should specifically refer to Project
Number 18379. As a part of the comments, an interested person may
request that a public hearing be conducted. The comments, including
any request for public hearing, shall be filed by December 9, 1997,
and shall include:
1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;
2) specific allegations that the agreement, or some portion thereof:
a) discriminates against a telecommunications carrier that is not a
party to the agreement; or
b) is not consistent with the public interest, convenience, and
necessity; or
c) is not consistent with other requirements of state law; and
3) the specific facts upon which the allegations are based.
After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the
authority given to a presiding officer pursuant to P.U.C. Procedural
Rule §22.202. The commission may identify issues raised by
the joint application and comments and establish a schedule for
addressing those issues, including the submission of evidence by
the applicants, if necessary. The commission may conduct a public
hearing. Interested persons who file comments are not entitled to
participate as intervenors in the public hearing.
Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
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(512) 936-7136. All correspondence should refer to Project Number
18379.




Public Utility Commission of Texas
Filed: November 21, 1997
♦ ♦ ♦
Public Notice Of Amendment To Interconnection Agreement
On November 19, 1997, Southwestern Bell Telephone Company and
EZ Talk Communications collectively referred to as applicants, filed
a joint application for approval of an amendment to an existing in-
terconnection agreement under §252 of the federal Telecommunica-
tions Act of 1996, Public Law Number 104-104, 110 Statute 56,
(codified as amended in scattered sections of 15 and 47 nited States
Code) (FTA), the Public Utility Regulatory Act, 75th Legislature,
R.S. chapter 166, §1, 1997 Texas Session Law Service 713 (Vernon)
(to be codified at Texas Utility Code Annotated §§ 11.001-63.063)
(PURA). Pursuant to P.U.C. Procedural Rule 22.341 the joint appli-
cation has been dedocketed and redesignated Project Number 18378.
The joint application is available for public inspection at the com-
mission’s offices in Austin, Texas.
The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.
The commission finds that additional public comment should be
allowed before the commission issues a final decision approving
or rejecting the amendment to the interconnection agreement. Any
interested person may file written comments on the joint application
by filing 13 copies of the comments with the commission’s filing
clerk. Additionally, a copy of the comments should be served on each
of the applicants. The comments should specifically refer to Project
Number 18378. As a part of the comments, an interested person may
request that a public hearing be conducted. The comments, including
any request for public hearing, shall be filed by December 9, 1997,
and shall include:
1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;
2) specific allegations that the agreement, or some portion thereof:
a) discriminates against a telecommunications carrier that is not a
party to the agreement; or
b) is not consistent with the public interest, convenience, and
necessity; or
c) is not consistent with other requirements of state law; and
3) the specific facts upon which the allegations are based.
After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the
authority given to a presiding officer pursuant to P.U.C. Procedural
Rule §22.202. The commission may identify issues raised by
the joint application and comments and establish a schedule for
addressing those issues, including the submission of evidence by
the applicants, if necessary. The commission may conduct a public
hearing. Interested persons who file comments are not entitled to
participate as intervenors in the public hearing.
Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Project Number
18378.




Public Utility Commission of Texas
Filed: November 21, 1997
♦ ♦ ♦
Public Notice Of Interconnection Agreement
On November 14, 1997, Southwestern Bell Telephone Company
and Southwestern Bell Wireless, Inc., collectively referred to as
applicants, filed a joint application for approval of an interconnection
agreement under the federal Telecommunications Act of 1996, Public
Law Number 104-104, 110 Statute 56, (codified as amended in
scattered sections of 15 and 47 United States Code)(FTA) and the
Public Utility Regulatory Act, 75th Legislature, R.S. chapter 166,
§1, 1997 Texas Session Law Service 713 (Vernon) (to be codified
at Texas Utility Code Annotated §§11.001-63.063) (PURA). The
joint application has been designated Docket Number 18364. The
joint application and the underlying interconnection agreement are
available for public inspection at the commission’s offices in Austin,
Texas.
The FTA authorizes the commission to review and approve any in-
terconnection agreement adopted by negotiation of the parties. Pur-
suant to FTA §252(e)(2) the commission may reject any agreement
if it finds that the agreement discriminates against a telecommuni-
cations carrier not a party to the agreement, or that implementation
of the agreement, or any portion thereof, is not consistent with the
public interest, convenience, and necessity. Additionally, under FTA
§252(e)(3), the commission may establish or enforce other require-
ments of state law in its review of the agreement, including requiring
compliance with intrastate telecommunications service quality stan-
dards or requirements. The commission must act to approve the
agreement within 90 days after it is submitted by the parties. The
parties have requested expedited review of this application.
The commission finds that additional public comment should be
allowed before the commission issues a final decision approving or
rejecting the interconnection agreement. Any interested person may
file written comments on the joint application by filing 13 copies of
the comments with the commission’s filing clerk. Additionally, a
copy of the comments should be served on each of the applicants.
The comments should specifically refer to Docket Number 18364.
As a part of the comments, an interested person may request that a
public hearing be conducted. The comments, including any request
for public hearing, shall be filed by December 19, 1997, and shall
include:
1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;
2) specific allegations that the agreement, or some portion thereof:
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a) discriminates against a telecommunications carrier that is not a
party to the agreement; or
b) is not consistent with the public interest, convenience, and
necessity; or
c) is not consistent with other requirements of state law; and
3) the specific facts upon which the allegations are based.
After reviewing any comments, the commission will determine
whether to conduct further proceedings concerning the joint appli-
cation. The commission shall have the authority given to a presiding
officer pursuant to P.U.C. Procedural Rule §22.202. The commission
may identify issues raised by the joint application and comments and
establish a schedule for addressing those issues, including the sub-
mission of evidence by the applicants, if necessary, and briefing and
oral argument. The commission may conduct a public hearing. In-
terested persons who file comments are not entitled to participate as
intervenors in the public hearing.
Persons with questions about this docket or who wish to comment
on the application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
18364.




Public Utility Commission of Texas
Filed: November 21, 1997
♦ ♦ ♦
Texas Racing Commission
Notice of Application Period
The Texas Racing Commission announces that the Commission will
accept applications for Class 2 racetrack licenses for the Parker
County area. Under the Texas Racing Commission rules, the
Commission may designate an application period of not more than
60 days in which applications for a racetrack license may be filed.
On November 14, 1997, the Texas Racing Commission established
an application period beginning at 8:00 a.m., January 10, 1998, and
ending at 5:00 p.m., February 9, 1998.
For more information, contact Jean Cook, Texas Racing Commission,
P.O. Box 12080, Capitol Station, Austin, Texas 78711-2080, (512)
833-6699, FAX (512) 833- 6907 or at 8505 Cross Park Dr., #110,
Austin, Texas 78754-4594.





Filed: November 21, 1997
♦ ♦ ♦
Texas Department of Transportation
Request for Letters of Interest
Notice of Invitation: The General Services Division of the Texas
Department of Transportation (TxDOT) intends to enter a contract
with a professional architect, pursuant to Texas Government Code,
Chapter 2254, Subchapter A, and 43 TAC §§9.30-9.43, to provide
the following services. To be considered, a prime provider and
any subproviders proposed on the team must be precertified by the
deadline date for receiving the letter of interest for each of the
advertised work category(s), unless the work category is a non-listed
work category. To qualify for contract award, a selected prime
architect must perform a minimum of 30% of the actual contract
work. Please be advised that a prime provider or subprovider
currently employing former TxDOT employees needs to be aware
of the revolving door laws including Government Code, Chapter 572
and Section 52, Article IX, of the General Appropriations Bill. To
be considered, the proposed team must demonstrate that they have
a registered architect and a professional engineer registered in Texas
that will sign and seal the work to be performed on the contract.
Contract Number 44845P8002 - The precertified categories and the
percent of work per category are: 16.1.1 - Architecture (Buildings)
(25%); 17.2.1 - Planting and Irrigation (5.0%). The non-listed
categories and the percent of work per non-listed category are:
Mechanical (30%); Electrical (20%); Structural (10%); Civil (5.0%);
Industrial (Laboratory work-flow processes) (5.0%). The services to
be performed will consist of the design, development of construction
documents, and construction administration of a new Research &
Technology Center, including site improvements, at TxDOT’s Austin
Headquarters Bull Creek Campus, located on Bull Creek Road, south
of the intersection with West 45th Street and Northeast of Jackson
Street.
Historically Underutilized Business (HUB) Goal: The goal for HUB
participation in the work to be performed under this contract, is 20%
of the contract amount.
Long List Criteria: TxDOT will consider the following criteria in its
review of all interested providers:
1. Past Performance Scores
Minimum requirements - Must have two good references from other
entities on similar type of work.
Preferred requirements - Must have three good references which can
be verified from other entities on similar type of work.
2. Project Requirements (Team Capability Experience)
Architecture (Buildings) (16.1.1)
Minimum requirement - Must have designed three industrial research
and/or product quality assurance laboratories with emphasis in
analytical, chemical or physical testing or similar projects over 15,000
gross square feet (gsf) within the past ten years. (Projects with
emphasis in all listed areas or over 35,000 gsf within five years
preferred).
Planting and Irrigation (17.2.1)
Minimum requirement - Must have designed three major, similar
landscaping projects within the past five years. (Emphasis in urban
and commercial design experience and five major projects preferred)
Non-Listed Categories
(Mechanical, Electrical, Structural, Civil and Industrial)
Minimum requirements - Must have designed three industrial research
and/or product quality assurance laboratories with emphasis in
analytical, chemical or physical testing or similar projects over 15,000
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gsf within the past ten years. (Projects with emphasis in all listed
areas or over 35,000 gsf within five years preferred).
3. Special Project Related Experience of Project Manager and Team
Members
Architecture (Buildings) (16.1.1)
Minimum of one Registered Architect with similar project experience
(One Registered Architect with emphasis in analytical, chemical and
physical testing experience preferred).
Minimum of eight years experience (12 years experience preferred).
Planting and Irrigation (17.2.1)
Minimum of one Registered Landscape Architect with related, similar
project experience (Emphasis in urban and commercial project design
experience preferred).
Minimum of three years experience (five years experience preferred).
Non-Listed Categories
(Mechanical, Electrical, Structural, Civil and Industrial)
Minimum of one Registered P.E. specializing in each category with
industrial research and/or product quality assurance laboratories with
emphasis in analytical, chemical or physical testing preferred.
Minimum of eight years experience as a P.E. designing similar
projects (12 years experience preferred).
4. Evidence of Compliance with Assigned HUB Goal
This criteria is either a commitment or not and has no other preferred
status. Therefore, a provider gets three points for meeting the
assigned goal or no points for not meeting the assigned goal.
Deadline: A letter of interest, and minimum qualification information
for each non-listed category, notifying TxDOT of the provider’s intent
to submit a proposal will be accepted by fax at (512) 416-3072, or
by hand delivery to TxDOT, General Services Division, Facilities
Management Section, Attention: Uly Flores, or mail to 125 East
11th Street, Austin, Texas 78701. Letters of interest will be received
until 5:00 p.m., Monday, December 29, 1997.
Letter of Interest Requirements: The letter of interest is limited to five
8-1/2 x 11 pages (12 point font size, single sided with no attachments
or appendices) and must include contract number 44845P8002; an or-
ganizational chart containing names, addresses, telephone number and
fax number of the prime provider and any subproviders proposed for
the team and their contract responsibilities by category; certification
that the proposed team individuals are currently employed by either
the prime provider or a subprovider; certification that the proposed
team individuals meet the minimum qualification requirements for
each non-listed category; the prime provider’s project manager and
key personnel proposed for the contract; team capabilities; special
project related experience; evidence of compliance with the assigned
HUB goal through the prime provider or subprovider identified on
the team, or a written commitment to make a good faith effort to
meet the assigned goal; project related experience performed since
precertification; and other pertinent information addressed in the no-
tice, including references for related projects.
Agency Contact: Requests for additional information regarding this
notice of invitation should be addressed to Uly Flores at (512) 416-
3049 or fax number (512) 416-3072.




Texas Department of Transportation




In accordance with Chapter 2254, Government Code, the Texas
Workforce Commission (TWC) is inviting proposals for consulting
services.
TWC was created by the 74th Texas Legislature in 1995 to create
a workforce development system in the State of Texas. The goal of
TWC is to create a market driven, comprehensive system meeting
the needs of Texas employers and employees. Local workforce
development boards throughout the state work in partnership with
local elected officials to plan, contract out for service delivery,
and oversee and evaluate the effectiveness of such comprehensive
public workforce services. TWC wants to evaluate and improve
the effectiveness of public workforce services in providing for the
needs of, and responding to input from, state and local business
communities.
TWC intends to contract with an organization with expertise in
the area of statistical research, systems analysis and workforce
development issues and planning. This organization must have
an in-depth understanding of the issues related to the various
workforce development programs consolidated under TWC pursuant
to §302.021, Labor Code, and locally implemented by the local boards
pursuant to §2308.304, Government Code, particularly School-to-
Work and Welfare-to-Work initiatives. The purpose of the contract
will be to conduct necessary research, evaluate the effectiveness of the
current workforce development programs, evaluate the effectiveness
of the current public workforce system as it impacts state and
local business communities, develop a methodology to identify
business community needs, and to prepare a final report for TWC
recommending improvements to such systems.
In general, the components of this final report will include, among
other topics: (1) a detailed analysis of the state and local business
community needs for workforce resources; (2) a description of
statewide or local improvements to existing public workforce systems
to increase responsiveness to business community resource needs;
3) an analysis of the extent of business community involvement
in the public workforce system and the level of satisfaction with
that involvement; (4) a description of a system for the business
community to provide direct and continual input on statewide and
local workforce development issues; and (5) recommended methods
on how to mobilize business community involvement in School-to-
Work and Welfare-to-Work initiatives. The contractor selected must
work with designated TWC staff members throughout the process and
shall provide periodic written updates on the progress of the project
to such designated TWC staff.
Responses to this Consulting Proposal Request must be received
no later than Tuesday, January 6, 1998. Proposals must be sent
directly to Mr. Alan Miller, Director of Workforce Development,
Texas Workforce Commission, 101 East 15th Street, Room 504-
BT, Austin, Texas 78778-0001. A detailed packet of information
regarding the specifications for completion of this program analysis
project is available by writing or calling Mr. Miller at (512) 463-
2654. Telephone inquires regarding application procedures only may
be directed to Mr. Miller.
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For information regarding programattic questions, prospective bidders
are required to attend a Bidder’s Conference to be held at Room
E1.012, Capitol Extension, 15th & Congress, on Friday, December
12, 1997, from 10:00 a.m. to 12:00 p.m., Central Standard Time.
Each response will be evaluated by a review committee and candidates
may be selected for interviews. The organization that in the opinion of
the Executive Director of the Texas Workforce Commission upon the
advice of the review committee best meets the needs of the agency
will be selected for the contract as the consultant to conduct the
Statewide Analysis of the Business Community’s Relation to Public
Workforce Services Project for a time period to begin no later than
January 15, 1998 and ending on May 1, 1998. The negotiated contract
award shall not exceed the total amount of $250,000.00
Issued in Austin, Texas, on November 26, 1997.
TRD-9715984
J. Randel (Jerry) Hill
General Counsel
Texas Workforce Commission
Filed: November 26, 1997
♦ ♦ ♦
Request for Qualifications for Selection of Professional Ar-
chitectural/Engineering Services
The Texas Workforce Commission (TWC), Facilities Department, 101
E. 15th St., Austin, Texas 78778-0001, hereby issues this request
for statement of interest and qualifications (RFQ) for the purpose
of selecting a professional architectural/engineering (A/E) firm for a
roofing project at the TWC facility at 217 N. 10th St. in Garland.
The contract will require the A/E firm to develop the scope of
the project, and prepare construction drawing, specifications, and
bid documents. The contract will also require the A/E firm to
perform project management, coordinate the work, be responsible
for compliance with applicable regulations, and perform budgeting/
payment activities.
A/E firms who meet the requirements described in this announcement
are invited to submit Architect/Engineer Qualifications prior to 5:00
p.m., Monday, December 29, 1997, for consideration to the Texas
Workforce Commission, Attn: Chris Walsh, 101 E. 15th St., Room
226T, Austin, Texas 78778-0001. Copies of the entire RFQ are avail-
able by calling Chris Walsh at (512) 463-3180.
Selection of an A/E firm will be in accordance with state procedures.
Issued in Austin, Texas, on November 24, 1997.
TRD-9715844
J. Randel (Jerry) Hill
General Counsel
Texas Workforce Commission
Filed: November 24, 1997
♦ ♦ ♦
The Texas Workforce Commission (TWC), Facilities Department, 101
E. 15th St., Austin, Texas 78778-0001, hereby issues this request
for statement of interest and qualifications (RFQ) for the purpose
of selecting a professional architectural/engineering (A/E) firm for
a roofing and HVAC project at the TWC facility at 925 Columbus
Avenue in Waco.
The contract will require the A/E firm to develop the scope of
the project, and prepare construction drawings, specifications, and
bid documents. The contract will also require the A/E firm to
perform project management, coordinate the work, be responsible
for compliance with applicable regulations, and perform budgeting/
payment activities.
A/E firms who meet the requirements described in this announcement
are invited to submit Architect/Engineer Qualifications prior to 5:00
p.m., Monday, December 29, 1997, for consideration to the Texas
Workforce Commission, Attn: Chris Walsh, 101 E. 15th St., Room
226T, Austin, Texas 78778-0001. Copies of the entire RFQ are
available by calling Chris Walsh at (512) 463-3180.
Selection of an A/E firm will be in accordance with state procedures.
Issued in Austin, Texas, on November 24, 1997.
TRD-9715843
J. Randel (Jerry) Hill
General Counsel
Texas Workforce Commission
Filed: Novembert 24, 1997
♦ ♦ ♦
The Texas Workforce Commission, (TWC), Facilities Department,
101 E. 15th St., Austin, Texas 78778-0001, hereby issues this request
for statement of interest and qualifications (RFQ) for the purpose
of selecting a professional architectural/engineering (A/E) firm for
a roofing project at the TWC facility at 501 N. Loraine Street in
Midland.
This contract will require the A/E firm to develop the scope of
the project, and prepare construction drawings, specifications, and
bid documents. The contract will also require the A/E firm to
perform project management, coordinate the work, be responsible
for compliance with applicable regulations, and perform budgeting/
payment activities.
A/E firms who meet the requirements described in this announcement
are invited to submit Architect/Engineer Qualifications prior to 5:00
p.m., Monday, December 29, 1997, for consideration to the Texas
Workforce Commission, Attn: Chris Walsh, 101 E. 15th St., Room
226T, Austin, Texas 78778-0001. Copies of the entire RFQ are
available by calling Chris Walsh at (512) 463-3180.
Selection of an A/E firm will be in accordance with state regulations.
Issued in Austin, Texas, on November 24, 1997.
TRD-9715845
J. Randel (Jerry) Hill
General Counsel
Texas Workforce Commission
Filed: November 24, 1997
♦ ♦ ♦
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Texas Register
Services
TheTexas Registeroffers the following services. Please check the appropriate box (or boxes).
Texas Natural Resource Conservation Commission, Title 30
❑ Chapter 285 $25 ❑ update service $25/year(On-Site Wastewater Treatment)
❑ Chapter 290$25 ❑ update service $25/year(Water Hygiene)
❑ Chapter 330$50 ❑ update service $25/year(Municipal Solid Waste)
❑ Chapter 334 $40 ❑ update service $25/year(Underground/Aboveground Storage Tanks)
❑ Chapter 335 $30 ❑ update service $25/year(Industrial Solid Waste/Municipal
 Hazardous Waste)
Update service should be in❑ printed format❑ 3 1/2” diskette ❑ 5 1/4” diskette
Texas Workers Compensation Commission, Title 28
❑ Update service $25/year




Texas Administrative Code (512) 463-5565
Inf ormation For Other Divisions of the Secretary of State’s Office
Executive Offices (512) 463-5701
Corporations/
Copies and Certifications (512) 463-5578
Direct Access (512) 475-2755
Information (512) 463-5555
Legal Staff (512) 463-5586






Notary Public (512) 463-5705
Public Officials, State (512) 463-6334
Uniform Commercial Code
Information (512) 475-2700
Financing Statements (512) 475-2703
Financing Statement Changes (512) 475-2704
UCC Lien Searches/Certificates (512) 475-2705
Please use this form to order a subscription to theTexas Register, to order a back issue, or to
indicate a change of address. Please specify the exact dates and quantities of the back issues
required. You may use your VISA or Mastercard. All purchases made by credit card will be
subject to an additional 2.1% service charge. Return this form to the Texas Register, P.O. Box
13824, Austin, Texas 78711-3824. For more information, please call (800) 226-7199.
❐ Change of Address ❐ New Subscription (Yearly)
Printed ❐ $95
❐ Back Issue Diskette ❐ 1 to 10 users $200
________ Quantity ❐ 11 to 50 users $500
Volume ________, ❐ 51 to 100 users $750
Issue # ________ ❐ 100 to 150 users $1000
(Prepayment required ❐ 151 to 200 users $1250
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❐ 11 to 50 users $90
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